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PREFACE. 


Thb  design  and  nature  of  these  Notes  were  explained 
in  the  Preface  to  the  first  volume.  The  work  has  now 
reached  a  second  volume,  under  circumstances  highly 
gratifying  and  encouraging  to  the  Editor,  who  has 
received  many  testimonies,  public  and  private,  to  its 
utility. 
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Avttft^  eonvt  of  mtanuvhnvp. 

November  2. 

ClX^WSS    AOAIN8T   JoNES    FALSELY    CALLING    HERSELF       Suit  of  nul- 

Clowes Libel.— This  was  a  suit  of  nullity  of  marriage  [»^y  ^f  marriage 

1         1  /.  1  .         by  reason  of  im- 

by  reason  of  a  false  name  assumed  and  false  representations  position    pnc- 

made  on  the  part  of  the  wife,  brought  by  Letters  of  Re-  tisedbythewife 

•^  .  n  1     T»'  L         /•117'     1  n     on  the  husband, 

quest  firom  the  Commissary  of  the  Bishop  of  Winchester  for  ^g  to  her  name 

the  parts  of  Surrey,  and  promoted  by  Mr.  'Edward  Clowes  w><l  condition, 
j^iainst  Harriet  Jones^  alleged  to  be  falsely  called  Clowes.  \^\ng  jn  a  false 
l^ie  Libel,  which  now  stood  for  admission,  pleaded  that  the  name,unknown 
pBTty  proceeded  against  was  the  daughter  of  David  and  Ann  ^not  sustain- 
Jones,  now  deceased,  and  was  bom  7th  May,  1824,  in  the  «<)>  o"  ^^^ 
C3ty  of  London  Lying-in  Hospital,  and  baptized  there,  on  f^^  ^^  no 
the  12th  May,  by  the  name  of  ^*  Harriot,"  as  appeared  by  error  de    per- 
the  hospital  book  of  baptisms ;  that  she  always  passed  and  £^ud  in^obtain^ 
was  known  by  the  name  of  "  Harriet ;"  that  she  was,  down  ing  the  license. 
to  their  deaths,  acknowledged  by  David  and  Ann  Jones  to 
be  their  natural  and  lawful  daughter ;  that  on  the  death  of 
her  father,  in  1830,  she  continued  to  reside  with  her  mo- 
ther till  May,  1840,  when  she  went  to  school,  where  she 
^remained  till  October,    1840,    constantly  passing  by  the 
of  ^'  Harriet  Jones ;"   that,  on  quitting  the  school, 
returned  to  her  mother's  residence,  which  she  lefl  in 
lovember,  1840,  and  shortly  after  went  to  reside  in  George 
t,  Adelphi,  where,  for  the  6rst  time,  she  dropped  and 

TOL.  II.  B 
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Not.  2.  discontinued  the  use  of  her  name  of  "  Jones/'  and  took  that 
dowesv.Clowes,  ^^  *'  Harwood ;"  that  on  the  28th  November,  Mr.  Clowes 
first  became  acquainted  with  her  there  under  that  name, 
and  in  February,  1841,  she  went  to  reside  with  him  as  his 
mistress,  first  in  Seymour  Place,  and  afterwards  in  Euston 
Grove ;  that  in  Seymour  Place  she  passed  by  the  name  of 
•*  Harwood,"  but  at  Euston  Grove,  she  dropped  and  dis- 
continued that  name,  and  assumed  the  name  of  '*  Bailey  ;" 
that  whilst  the  parties  were  residing  together  in  Seymour 
Place,  in  order  to  deceive  Mr.  Clowes,  and  induce  him  to 
marry  her,  she  falsely  and  fraudulently  represented  to  him 
that  her  true  and  only  legal  names  were  Emily  Harriet  Ge- 
raldine  Terry,  and  that  she  was  the  natural  and  lawful 
daughter  of  Admiral  Terry,  and  belonged  to  a  highly  re- 
spectable family  of  that  name  resident  at  Brighton,  and  was 
niece  to  Lady  Somerset,  and  sister  to  Mrs.  Colonel  Clarke, 
resident  at  Brighton,  and  she  frequently  represented  to  Mr. 
Clowes  that  she  had  received  letters  from  such  her  rela- 
tives, and  shewed  to  him  forged  or  fictitious  letters  fraudu- 
lently prepared  by  her  for  that  purpose ;  that  on.tlie  20th 
March,  1841,  she,  for  the  same  purpose,  falsely  and  fraudu- 
lently informed  Mr.  Clowes  (she  well  knowing  the  contrary 
to  be  the  fact)  that  she  was  enceinte,  and  in  June  following, 
that,  during  his  temporary  absence,  she  had  been  prema- 
turely delivered  of  twin  children,  such  statement  being 
false;  that  in  consequence  of  these  false  and  fraudulent  re- 
presentations, in  the  latter  part  of  1841,  Mr.  Clowes  paid 
his  addresses  ^to  her  in  the  way  of  marriage,  and  she,  re- 
presenting herself  to  be  without  parent  or  guardian,  re- 
ceived them,  and  on  the  11th  December,  1841,  a  fact  of 
marriage  took  place  between  them  in  the  Church  of  St. 
Mark,  Kennington,  in  the  names  of  "  Edward  Clowes,  ba- 
chelor," and  "Emily  Harriet  Geraldine  Terry,  spinster,** 
by  virtue  of  a  pretended  license  in  the  aforesaid  names, 
such  names  appearing  in  the  entry  made  in  the  Register  of 
the  Parish  ;  that,  by  reason  of  the  premises,  the  pretended 
marriage  was  and  is  absolutely  null  and  void  to  all  intents 
and  purposes  whatever. 
AacuMEMT.  i^^Jam^,  D.,  against  the  admission  of  the  Libel.    There  is 
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no  instjmoe  of  a  Ck>urt  being  called  upon  to  pronounce  a  sen-       Not.  2. 
tence  of  nullity  of  marriage  on  such  a  ground  as  that  of  an  ciowu^.Gowts. 
impodtioa  practised  by  the  wife  on  the  husband,  by  misre- 
presenting her  name  and  condition ;  though  there  are  dicta 
of  Judges  in  these  Courts,  that  a  case  may  be  conceived  of 
imposition  to  such  an  extent  as  might  support  such  a  suit 
\f  thisy  therefore,  is  a  case  prinug  itnpressionis,  it  ought  to    A  case  primtB 
be  a  very  strong  one  to  induce  the  Court  to  permit  the  suit  »"9"^*««<^"' 
to  proceed  at  all;  but  a  more  weak  case  cannot  be  con- 
ceived. In  all  these  cases,  the  maxim  "caveat  emptor"  applies. 
This  lady  was  living  with  Mr.  Clowes  as  his  mistress,  and  he 
knew  she  had  assumed  one  false  name.     It  is  out  of  the 
question  that  the  Court  could  pronounce  a  sentence  of  nul- 
lity on  such  grounds  as  here  assigned,  and  it  must  reject  the 
Libel. 

JenneTf  D.,  on  the  same  side.  The  maxim  of  the  law  is, 
'*  VigilaniibuSf  non  dormientibuty  jura  subveniunt,"  The  gen- 
tleman's own  vanity  and  avarice  got  the  better  of  his  com- 
mon sense.  He  was  of  full  age;  she  a  minor.  If  the  Court 
entertains  this  case,  it  will  have  five  hundred  others  of  the 
same  kind.  All  that  the  Court  looks  to,  in  the  license,  is  the  A  mere  error 
identity  of  the  parties ;  a  mere  error  nominis  is  no  ground  ©f  """""^  "® 
invalidity.     Sullivan  v.  Sullivan.^ 

Sir  John  Dodson,  Q.  A.,  in  support  of  the  Libel.  I  ad- 
mit that  there  has  been  no  previous  case  precisely  in  point; 
but  in  Cope  v.  Burtf  there  are  dicta  so  strong  that  the  Court  Dicta'mCope 
may  apply  them  to  this  case.  There  the  real  name  of  the  ^*  ^^"^ 
wife  was  *'  Sarah  Burt,  spinster,"  and  she  was  described  in 
the  license  as  **  Elizabeth  Melville,  widow."  The  distinc- 
tion between  the  two  cases  is,  that  in  Cope  v.  Burt,  the  lady 
had  assumed  the  name  of  "  Melville  "  not  for  the  purpose 
of  the  marriage,  but  long  before ;  whereas,  here,  Harriet 
Jones  never  passed  by  the  name  of  «'  Terry  "  till  just  be- 
fore^  and  for  the  purpose  of,  her  marriage  with  Mr.  Clowes. 
Lord  Stowell  observed :  **  What  is  the  fraud  that  is  imputed 
in  this  case  ?  There  was  no  imposition  on  the  Ordinary,  or 
on  the  Minister,  or  on  either  of  the  parties,  as  the  name 
had  actually  been  used   for   a  considerable  time."    Here, 

*2Hag^r238.  S. C. 2 Add. 229.  f  1  Hagg.434i  S.C.  lPbilL224. 
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Nov.  2.       there  has  been  a  fraud  on  the  Ordinary,  on  the  Minister,  and 

(^owesYCiowea  ®"  ^®  party.    *'  If  it  should  appear,"  Lord  Siowell  adds, 

**  that  a  license,  procured  for  one  person  was  transferred  to 

another,  it  might  be  a  fraud  which  the  Court  would  be 

Fraud  within  bound  to  notice."     So  that  there  are  frauds  of  this  kind 

cognizance  of  ^hich  the  Court  is  bound  to  notice,  and  is  the  Court  not 
tiiesp  Courts. 

bound  to  notice  such  a  fraud  as  this  ?     Sullivan  v.  Sullivan 

was  a  case  of  marriage  by  banns.     In  Rex  v.  Burton  upon 

Rex  V.  Bur-  Trent,*  the  pauper's  father's  name  was  Joseph  Price,  and 

on  upon  .  j^^  ^^  married  by  license,  at  Leicester,  by  the  name  of  Jo- 
seph Grew,  having  changed  his  name  because  he  had  de- 
serted from  the  army,  and  he  was  known  by  that  name  at 
Leicester,  where  he  had  resided  sixteen  weeks.  His  wife 
did  not  know  his  real  name  till  a  fortnight  after  the  marriage, 
when  he  told  her.  The  pauper  was  the  issue  of  the  mar- 
riage, and  after  his  birth  his  parents  were  married  by  tlie 
true  name.  It  was  held  that  the  marriage  was  not  to  be  in- 
validated, because  he  had  not  assumed  the  name  for  the 
Per  Lord     purpose  of  the  marriage.     Lord  Ellenborough  said:  **  If 

Ellenborough.  ^|,jg  ^^^^  j^^j  y^^  assumed  for  the  purpose  of  fraud,  in 
order  to  enable  the  party  to  contract  marriage,  and  to  con- 
ceal himself  from  the  party  to  whom  he  was  about  to  be 
married,  that  would  have  been  a  fraud  on  the  Marriage 
Act,  lind  the  rights  of  marriage,  and  the  Court  would  not 
have  given  effect  to  any  such  corrupt  purpose ;  but  where  a 
name  has  been  previously  assumed  so  as  to  have  become  the 
name  which  the  party  has  acquired  by  reputation,  that  is, 
within  the  meaning  of  the  Marriage  Act,  the  party's  true 

Per  Cur.  name."  [Per  Curiam. — Would  there  be  an  absolute  nul- 
lity if  there  had  been  no  license  at  all }  The  question  is, 
how  far  a  party  ignorant  of  the  fraud  could  set  up  a  case  of 
nullity  on  such  a  ground.]]  Here  was  no  license  at  all. 
The    license  Although  a  license  was  graf^ted  by  a  person  having  proper 

for  a  different  authority  to  grant  it,  the  license  was  not  for  these  parties, 
but  for   "  Edward  Clowes  and   Emily    Harriet  Geraldine 

Per  Cur.  Terry,"  not  Harriet  Jones.  QPer  Curiam.— Suppose  it 
had  been  a  forged  license,  and  the  other  party  had  been 
ignorant  of  the  fraud,  what  would  be  the  etfect  of  that,  under 
♦  3  M.  and  S.  537. 
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die  2tiid  sec.  of  the  Act?]     It  would  be  a  felony.    [Per       Not.  2. 
CuHi  AH.-— But  what  effect  would  it  have  upon  the  marriage?  Qu,p^7^we», 

^■^ddams.      In   Hawke  v.   HawkCy*    Lord   Stowell  said: 

Hawkt  V 
**  Evoi  if  this  special  license  were  false,  it  might,  perhaps,  ffa^j^^^ 

be  considered  by  some  as  likewise  an  arguable  point,  whe- 
ther the  same  principle  which,  in  favour  of  innocent  parties, 
supports  the  act  of  a  pretended  clergyman,  might  not  be  in- 
voked to  uphold  the  authority  of  a  supposititious  instrument 
of  license,  obtruded  upon  a  party,  deceived  by  so  cruel 
a  fraud  ;  for  it  can  lis  little  be  expected  that  a  young  woman 
should  ascertain  the  authenticity  of  the  instrument,  under 
which  her  marriage  is  to  pass,  as  the  ordination  of  the 
Minister  who  is  to  perform  it."  Per  Curiam. — You  lay  p«a  Ci»». 
it  as  a  fraud  in  procuring  the  license  by  virtue  of  which  the 
marriage  took  place.  How  was  there  a  fraud  upon  the 
Ordinary,  beyond  the  use  of  the  name  ?^  None  beyond 
that;  the  Ordinary  would  not  have  granted  a  license  for  Emily 
Harriet  Geraldine  Terry,  if  he  had  known  she  was  Harriet 
Jones. 

Harding,  D.,  on  the  same  side.    The  real  difficulty  in  the 
case  has  been  suggested  by  the  Court,  with  reference  to  the 
22nd  sec  of  the  Marriage  Act.   By  the  old  Canon  law,  there 
were  no  licenses  at  all,  and  the  Stat.,  when  it  speaks  of  a 
license,  means  a  ion^  ^(^  license.     What  is  the  use  of  a     A  "license*' 
Caoeatf   To  defeat  the  object  of  those  who  desire  to  violate  mean*  a  bona 
the  law.     Sanchezf  says  :  **  DUpensatio  est  adeo  stricti  in*        * 
terfretoMda,  ui  si  aliquid  operetur,  extendenda  amplius  non 
sii:  ei  ratio  est,  quia  exorhitat  a  jure  communi.**     [^Addams. 
Sanchez  was  speaking  of  Papal  dispensations,  not  of  li- 
censes.}    In  Ening  v.  WheatleyX  it  was  held  that  a  license 
may  be  vitiated  by  fraud  in  the  description  of  persons. 

Sib  H.  Jenner  Fust. — Suppose  it  had  happened  that  Judomimt. 
the  imposition  had  been  the  other  way;  that  Mr.  Clowes 
had  imposed  himself  upon  Miss  Jones  as  a  person  of  large 
property  and  high  connections,  and  had  obtained  a  license  in 
the  name  of  Terry,  or  any  other  name ;  could  he  be  allowed 
to  set  aside  his  own  marriage  ?     In  the  publication  of  banns, 

*  2  Hagg.  280.  f  Tom.  3,  lib.  a   De  DigprntMaHomlms. 

i2Hagg.l75. 
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Nov.  2.  it  has  been  held  by  this  Court,*  and  by  the  superior  Court,! 
Chwe8v.(3owe8.  *^*^  ^*^  parties  must  be,  cognizant  of  the  fraud.  In  Dor- 
mer V.  WUliatnSjl  the  Consistory  Court  has  applied  the  same 
rule  to  marriages  by  license.  I  do  not  feel  much  doubt  as 
to  the  question  of  the  admissibility  of  this  Libel ;  but  I  was 
willing  to  hear  the  Counsel  on  both  sides  as  to  the  construc- 
tion of  the  22nd  sec.  of  the  Marriage  Act,  whether  it  applies 
to  marriages  by  license. 

Affidavit  to     In  the  present  case,  the  affidavit  to  lead  the  license  was 

lead  license,  i    ,       ,  .  ,  i  .  i     i       « 

made  by  the  party  now  sumg  to  have  the  marriage  declared 

null  and  void,  and  the  effect  of  that  affidavit  is^  that  he  prays 
for  the  solemnization  of  matrimony  with  Emily  Harriet  Ge- 
raldine  Terry,  spinster,  a  minor,  aged  seventeen  years  and 
upwards,  and  that  **  he  believes  there  is  no  impediment,  of 
kindred  or  alliance,  or  of  any  other  lawful  cause,  nor  any 
suit  commenced  in  any  Ecclesiastical  Court,  to  bar  or  hinder 
the  solemnization  of  the  said  matrimony,  according  to  the 
tenor  of  the  license/'  and  that  she  had  no  parent  living,  or 
testamentary  or  other  guardian,  whose  consent  was  required ; 
he,  therefore,  prays  that  a  license  may  issue  in  such  terms, 
and  it  did  so  issue,  and  by  virtue  of  that  license  the  marriage 
was  solemnized.     It  is  clear  on  the  face  of  his  affidavit,  and 
shews  that  the  also  from  what  is  set  forth  in  his  Libel,  that  Mr.  Clowes  in- 
tended to  manT  tended  to  marry  the  person  to  whom  he  was  married,  namely, 
the  very  person  Harriet  Jones ;  there  is,  therefore,  no  error  cte  persona  ;  the 
e    1   many.    ^^^^^  jf  proved,  is  in  the  name  of  the  party,  and  there  is  no 
ground  for  the  Court  to  infer  that  this  is  an  invalid  mar- 
riage through  any  want  of  consent,  or  affinity,  or  any  other 
lawful  cause.     What  is  the  ground  upon  which  the  Court  is 
called  upon  to  pronounce  a  sentence  of  nullity  ?     That  the 
party  was  not  able  to  contract  a  marriage,  or  not  willing  to 
Fimudallegeddoso?     No — that  a  fraud  has  been  practised  in  obtaining 
the  license.        *^®  license.     What  fraud  ?     Why,  that  one  of  the  parties 
used  a  christened  and  surname  which  she  was  not  entitled  to 
bear.     It  appears  that  this  gentleman,  at  the  time  he  con- 
tracted his  marriage  with  Miss  Jones,  was  not  deceived  as 
to  her  character,  as  she  was  living  with  him  as  his  mistress, 

•   Tangw  v.  Alien,  1  Curt.  38. 

t  Tongw  v.  Tongw,  1  Moore,  P.  C.  Rep.  90.  \  1  Curt.  87a 
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and  there  is  no  imputation  upon  her  to  lead  the  Court  to       Nov.  2. 
conclude  that  she  had  been  guilty  of  any  impropriety  before  ^    ZTcioweit 
her  connection  with  Mr.  Clowes.    She  was  only  sixteen  or 
seventeen  at  the  time  of  the  marriage^  and  Mr.  Clowes  was 
twenty-one ;  and  it  is  represented  by  him  that>  she  having 
previously  gone  by  two  different  names,  he  addressed  her  in 
another  name.   The  particular  circumstances  of  this  case  may 
be  different  from  those  of  former  cases  of  this  nature,  but  the 
principle  is  the  same  in  all ;  namely,  that,  where  there  has     Principle  ap* 
been  no  error  as  to  the  person,  and  no  fraud  has  been  prac-  Fj»»**'®  ^ 
tised  to  obtain  the  license,  by  which  another  license  would 
not  have  been  obtained,  the  marriage  is  not  void. 

It  is  admitted  that  there  is  no  case  precisely  in  point ;  but 
there  is  the  case  of  Cape  v.  Burt,  following- that  of  Cockhum  Cope  v.  Burt. 
V.  Gamavlii*  and  which  was  affirmed  by  the  Court  of  Dele- 
gates, and  that  case  is  binding  on  this  Court,  supposing  the 
circumstances  of  this  case  not  to  be  essentially  distinguished 
therefrom ;  for  it  is  the  decision  of  a  superior  Court     The     Diittinction 
distinction  I  have  heard  is  this :  the  party  in  that  case  had  '"  ^^^  *^®* 
borne  the  name  she  assumed  for  some  time  previous  to  the 
marriage,  and  had  not  assumed  it  for  the  purpose  of  the 
marriage.    Still  a  fraud  was  practised  on  Mr.  Cope,  since  he 
supposed  he  was  marrying  a  widow  instead  of  a  spinster. 
In  point  of  fact,  the  only  fraud  in  this  case  was  the  substi- 
tution of  the  name.   There  might  have  been  some  difference 
if  it  had  been  suggested  that,  being  a  person  of  bad  charac- 
ter, she  assumed  the  name  and  reputation  of  a  person  of 
good  character :  but  it  is  not  so  in  this  case.     The  authori- 
ties, with  the  exception  of  Cope  v.  Burt  and  Cockhum  v.  Gat' 
nauU,  have  no  very  distinct  bearing  on  the  present  question. 
A  case  has  been  cited  at  Common  Law,  in  which  it  may  be   Pex  v.  Burton 
presumed  that  it  was  the  opinion  of  the  learned  Judges  that,  '^^  Trent. 
if  the  name  had  been  assumed  for  the  express  purpose  of  the 
marriage,  the  marriage  would  have  been  held  by  them  in- 
valid ;  that  is,  they  would  not  have  acknowledged  its  vali- 
dkjf  so  far  as  regarded  the  question  of  settlement,  for  that 
is  the  extent  of  the  case.    But  I  want  to  know  what  fraud 

*  In  the  Commisflary  Court  of  Surrey,  1792;  affirmed  by  the  Court 
of  Ardies. 
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Not.  2.       has  been  practised  in  obtaining  the  license.     A  fraud  may 
ChumrXhwa.  ^*^®  ^'^^  practised  in  obtaining  the  marriage,  but  there  was 

^      ,     ,  .    no  fraud  in  procurim?  the  license.     There  is  a  mere  allega- 
No  fraud  m  ^.      ,  .  *,  ,  ^       .        »,     ^, 

obtaining    tliis  ^'^"  "^^  ^  ^^^  name  was  used  to  deceive  Mr.  Clowes,  a 

license.  major  of  twenty-one,  by  a  young  person  of  sixteen  or  seven- 

teen, who  had  been  living  with  him  as  his  mistress.  I  can- 
not hold  that,  under  such  circumstances,  this  is  a  void 
marriage.  What  is  there  to  vitiate  the  license  ?  Both  parties 
were  capable  of  contracting  marriage,  and  both  meant  to  do 
The  error  In  so.    The  error  in  this  case  was  error  nominis  only  ;  there 

\n\hepa'8on?  ^**  "^  ^^^^  ^^  persona.     The  principle  applicable  to  this 
case  was  decided  by  Lord  Stowell  in  Cope  v.  Bwrt^  and  be 
Ewisig    v.     considered  it  then  as  res  adjudicata.    The  case  of  Ewing  v. 
^^'  Wheatley  was  different:  tliere  the  license  was  wilfully  al- 

tered.    In  all  these  cases,  it  must  be  recollected  that  there  is 
Distinction    a  distinction  between  banns  and  licenses*    The  publication 

aS?llcense""*  of  banns  is  a  notice  to  all  the  world  of  an  intention  of  the 
parties  to  contract  a  marriage  with  each  other,  and  the  Act 
directs  that  the  true  Christian  and  surname  must  be  used, 
and  where  a  different  name  is  used,  it  is  equivalent  to  a  mar- 
riage had  without  publication  of  banns,  and,  under  the  old 
Act,  the  marriage  was  null  and  void.  A  license  is  a  dis- 
pensation from  the  necessity  of  a  publication  of  banns,  upon 
conditions  which  the  Ordinary,  the  authority  granting  the 
license,  is  willing  to  accept.  On  the  oath  made  by  Mr. 
Clowes,  a  license  was  granted  in  this  case,  and  a  marriage 
between  parties  capable  of  contracting  marriage,  and  intend- 
ing to  do  so,  with  each  other,  was  solemnized,  and  a  mar- 
riage so  solemnized  is  not  to  be  set  aside  on  light  grounds  ; 
the  Court  must  be  thoroughly  satisfied  that  it  is  an  invalid 
marriage  by  the  Ecclesiastical  law,  or  by  Act  of  Parliament 
The  Stat,  4  Geo.  4  c  76  has  introduced  a  very  great  alte- 
ration into  the  marriage  law.  It  was  an  Act  passed  to 
''amend  the  laws  respecting  the  solenmization  of  marriages," 
and  one  of  its  objects  was  to  prevent  marriages  had  for  many 
years,  followed  by  the  birth  of  children,  from  being  set  aside, 
on  the  ground  of  fraud,  at  the  suit  of  one  of  the  parties,  to 
the  injury  of  the  other  innocent  party,  and  of  the  children  of 
the  marriage,  and  it  provided  (by  the  22nd  sec.)  that  both  par- 
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*s  must  be  cognizant  of  the  fraud.     This  section  of  the       Nov.  2. 
ct  provides  that  a  marriage  had  without  publication  of  ^j^btpeiv  Clowes 
inns,  or  license,    shall  be  null  and  void;   but  the  word 
«d  is  in  the  plural  number,  "  if  any  persons  shall  knowingly  ,„ug^  ^^  coftni- 
kd  wilfully  intermarry ;"  and  this  is  held  to  extend  to  both  z&nt  of  the 
le  parties,  not  to  one  only ;  and  I  see  no  difference  in  re- 
ject to  licenses. 

I  am  of  opinion  that  in  this  case  there  are  no  circum-  No  distinction 
ances  to  distinguish  it  from  Cope  v.  Burt  and  Cockburn  v.^^^^^  ^" 
arnauli.     Although  there  have  been  so  many  cases  of  un-  v.  Burt. 
le  publication  of  banns,  no  case  has  occurred  in  which  the 
;me  question  has  been  raised  as  to  the  invalidity  of  a  mar- 
age  by  license.     I  am  of  opinion  that  the  reasons  alleged 
1  this  Libel  are  not  sufficient  to  render  the  marriage  null 
id  void ;  that  the  marriage  had  between  these  parties,  by    The  marriage 
rtue  of  the  license  so  granted,  is  a  valid  marriage :   it  ^^*^' 
oald  be  of  no  use,  therefore,  to  admit  this  Libel,  as  it  Libel  rejected. 
ould  not  affect  the  validity  of  the  marriage. 
Proctors :  G.  Fieider,  for  the  husband ;  Fojc,  for  the  wife. 


The  wife,  subsequently,  without  taking  out  a  Citation 
fainst  the  husband,  brought  in  a  *'  Libel  or  Plea"  for  res- 
;ution  of  conjugal  rights,  which  raised  an  important  ques- 
m  of  practice,  decided  in  the  ensuing  Term.     See  post 


l^iitf  «rourt  of  ^Hmtralts. 

November  4. 

A  Piratical  Vessel,  name  unknown. — Petition, —  Bounty  on 
;er  Majesty's  sloop-of-^ar  Pt^lades,  having  on  the  30th  ^«^"^f  ^J  *p"/| 
ily,  1840,  brought  to  anchor  in  Quesan  lioads,  in  China,  rates.  —  Those 
iree  suspicious-looking  junks  were  observed  lying  close  in  Ji'^Jj^  of*  ChUm 
lore.  Captain  Anson,  the  commander,  ordered  out  the  cut- on  shore  not 
T,  pinnace,  gig,  and  jolly-boat,  to  inspect  tliem,  and  on  within  *^®^^^ 
nning  alongside  the  nearest,  the  decks  appeared  covered  stat.,  *'  taken 
rith  men,  who  immediately  opened  a  severe  fire  upon  the  ?^  ^^^^  ^^^', 

VOL.  II.  c 
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Not.  4. 
Piratical  Vessel 


Motion. 


Judgment. 


A   pintical 
vessel. 


Destruction 
of  pirates  roust 
be  by  Queen*s 
subjects,  to  au- 
thorize bounty. 


boats  from  matchlocks  and  cannon.  The  British  got  on 
board  the  junk,  and  after  sorae  sharp  fighting,  in  which  a 
man  and  a  boy  were  killed,  and  many  of  the  crews  of  the 
boats  wounded  or  burnt,  the  pirates  began  to  jump  over- 
board, and  the  other  two  piratical  vessels  cut  their  cables 
and  ultimately  escaped  in  the  dark.  Meantime,  a  great 
uproar  was  heard  on  shore,  which,  it  afterwards  turned  out, 
was  occasioned  by  the  inhabitants  killing  the  pirates  who 
swam  on  shore.  Next  morning,  the  boats  returned  to  the 
Pleiades,  bringing  with  them  the  captured  junk.  On  the 
following  day,  the  inhabitants  came  to  express  their  thanks 
to  Captain  Anson  for  having  rid  them  of  some  most  atro- 
cious pirates,  who  had  for  several  months  infested  their 
coasts,  plundering  their  villages,  and  murdering  the  inha- 
bitants; stating  that  there  were  at  least  100  men  (Malays) 
on  board,  and  that  those  who  had^  on  the  preceding  night, 
swam  on  shore,  were  all  killed.  The  number  of  the  pirates 
killed  was  50 ;  two  only  were  taken  prisoners^  whom 
Captain  Anson  delivered  over  to  Captain  Bourchier^  of 
H.M.S.  Blonde. 

Sir  John  Dodson^  Q.  A  ,  moved  the  Court  that,  in  con- 
formity with  the  6  Geo.  4,  c.  49,  it  would  pronounce  that 
there  were  on  board  the  Junk  at  least  100  men^  all  of  whom 
had  been  destroyed,  except  the  two  prisoners,  since  it  might 
be  inferred  that  the  other  48  had  been  drowned  or  killed. 

Dr.  Lushington. — There  are  very  sufficient  grounds  to 
justify  me  in  pronouncing  that  this  was  a  piratical  vessel ; 
first,  because  it  is  so  called  by  Admiral  Elliot ,  and  secondly, 
the  conduct  of  the  junk,  in  robbing  and  murdering  the 
people  (Chinese)  on  shore.  Therefore,  I  hold  it  to  have  been 
a  piratical  vessel,  and  I  decree  £20  each  for  the  52  pirates 
killed  and  taken  ;  but  as  to  the  other  48,  I  am  not  satisfied 
that  I  can  make  the  same  decree  within  the  Act  of  Parlia- 
ment. **  Taken  or  secured,  or  killed  during  the  attack,"  1 
conceive,  must  mean  taken  or  secured  or  killed  by  the  per- 
sons making  the  attack — namely,  her  Majesty's  officers  and 
men.     I  give  £20  for  the  52  men,  and  £5  for  the  others. 

Rothery^  Proctor. 
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J^vevogatit>$  dSontt  of  eanttrtnrv. 

November  7. 

In  the  Goods  op  Anne  Tozer,  spinster,  dec. — Motion^     A  will,  being 

ex'parie.— The  deceased  died  Srd  October,  1842,  without  pa-  cmSd^LU^^I 

rent,  leaving  a  brother  (only  next  of  kin)  and  a  niece.     She  teftted.tbename 

left  a  tesUmentary  paper  in  her  own  handwriting,  to  this  ®f  ®"®  °^  ^® 

effect:  ''  It  is  my  wish  that  Elizabeth  Rebecca  Tozer,  widow  iie88e8,witb  the 

of  the  late  Isaac  Tozer,  should  hold  a  life-interest  in  any  or  knowledge  of 

''        deceased,  after- 
all  the  property  that  may  come  to  my  niece,   Eliza  Miriam  wards  cut  off. 

Tozer,  belonirinir  to  me,  after  my  decease.     Anne  Tozer.  *"^  written  by 
«.         1  -r  1     ^/v  r    *«^^   .1  «  A         ««r  « «  ,  another  person, 

Signed  July  20th,  1842^  m  the  presence  of  Anne  Waldo  and  not  in  the  pre- 

Mary  Ann  Virgo."  The  affidavit  of  the  attesting  witnesses  ■^^  ^  ^- 
stated  that,  on  the  day  above  mentioned,  A.  W.,  being  in  mitted'to  pro- 
conversation  with  the  deceased  on  the  subject  of  her  pro-  ***^' 
perty,  which  would  on  her  death  descend  to  her  niece,  a 
child  seven  years  of  age,  suggested  to  her  that  E.  R.  T.,  the 
mother  of  the  child,  should  have  the  interest  of  the  property 
fur  her  life,  and  the  deceased,  approving  of  the  suggestion, 
wrote  the  paper  in  question,  and  A.  W.,  by  deceased's  de- 
sire, requested  M.A.V,  (who,  with  A.W.,  lived  in  the 
same  house  with  the  deceased)  to  witness  the  execution. 
The  deponents  being  both  present,  the  paper  was  read  over 
by  A.  W.  to  the  deceased,  who  then  signed  it  in  their  joint 
presence,  and  they  jointly  attested  the  execution  in  her  pre- 
sence. After  this,  M.  A.V.,  who  had  signed  her  name  at  some 
distance  from  that  of  A.W.,  illegibly  and  in  a  blotted  manner, 
proposed  that  her  son  (a  lad  of  fourteen  years  of  age)  should 
sign  her  name  better  for  her,  and  A.  W.  then,  in  the  pre- 
sence of  the  deceased  and  with  her  knowledge,  cut  off*  the 
lower  part  of  the  paper  which  contained  the  signature  of 
M.  A.  v.,  and  handed  the  paper  to  M.  A.  V.,  who  took  it 
down-stairs,  and  her  son,  by  her  desire,  wrote  her  names 
thereon,  and  she  then  returned  and  delivered  the  paper  in 
the  presence  of  the  deceased  to  A.  W.,  who  deposited  it,  in 
the  presence  of  the  deceased  and  with  her  knowledge,  in 
the  deceased's  writing-desk,  where  it  remained  until  after 
her  decease. 
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Nov.  7.  Addams,  D.,  moved  the  Court  to  decree  administration 

Tozer,  dec  ^^^^  ^^®  paper  annexed,  as  containing  the  will  of  the  de- 
ceased,  to  her  brother  and  only  next  of  kin,  no  executor  or 
residuary  legatee  being  named  therein. 

Dkcekx.  Sir  H.  Jennbr  Fust. — What  the  effect  of  this  paper  will 

be,  I  do  not  know.     I  suppose  the  niece  will  be  entitled  to 

Effect  of  paper,  a  moiety  of  the  property,  and  that  the  deceased  intended 
that  Mrs.  Tozer,  the  mother,  should  have  a  life-interest  in 
that  moiety.  The  deceased  executed  this  paper  in  the  pre- 
sence of  two  witnesses  present  at  the  same  time,  and  they 

Will  executed  5  both  subscribed  the  same,  as  attesting  the  execution,  in  con- 
formity with  the  Act.  But  the  subscription  of  the  second 
witness  now  on  the  paper  is  not  that  of  the  person  present 
at  the  time  of  execution,  but  that  of  her  son.  It  was  suf- 
ficiently executed  and  attested  within  the  terms  of  the  9th 
sect,  of  the  Act,  and  the  question  is,  whether,  having  been 
so  executed,  it  was  revoked  by  the  removal  of  the  name  of 
one  of  the  witnesses,  with  the  knowledge  of  the  deceased, 
and  the  substitution  of  the  name  written  by  another  person. 

and  not  re.      I  am  of  opinion  that  it  is  not  a  revocation,  inasmuch  as  the 
vokfiQ 

'  20th  sect,  provides  that  no  will  or  codicil  shall  be  revoked 

without  inten-  but  "  with  the  intention  of  revoking  the  same."  Here  it  is 
clear  that  the  testatrix  never  intended  to  revoke  what  she 
had  done.  The  will,  therefore,  having  been  regularly  exe- 
cuted by  the  deceased,  continued  to  be  her  will  until  revoked 
by  some  other  will  or  codicil,  or  by  some  act  mentioned  in 
the  Statute,  which  requires  that  such  act  shall  be  done  with 
the  intention  of  revoking  it.  I  am  of  opinion  that  the 
Entitled  to   paper,  having  been  well  executed,  and  not  revoked,  is  en- 

^™      '  titled  to  probate  or  administration.     The  words  of  the  Sta- 

tute are  strong :  "  with  the  intention  of  revoking  the  same." 
Form  of  pro-  Probate  of  the  paper  should  go  as  it  appears,  with  the  affi- 
davit engrossed,  to  shew  how  the  name  had  been  removed. 

fTheeleTy  Proctor. 


A  holograph  In  thb  Goods  op  George  Shbpheard,  Dfic. — Motion, 
uiieiecu^ted^^'  CJ^-/;flr/c.— The  deceased  died  7th  September,  1842,  leaving 
produced  just    him  surviving  his  widow,  and  several  sons  and  daughters. 
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wo  of  them  minors.    A  few  days  prior  to  his  deaths  he       Nov.  7. 
shewed  the  will  in  question  to  his  eldest  son  (the  principal  ol^T^j  j 
legatee),  and  told  him  that  he  had  written  it  some  years  be- 
fore, but  as  he  found  that  he  had  then  hardly  any  thing  to  ^^^^  ^  |^2 
leave,  he  had  not  executed  it^  and  therefore  he  considered  by  deceased, 
be  should  die  intesUte;  but  that  the  will  expressed  his  full  o/'^he^d^SoS^ 
nrishes  and  intentions^  with  regard  to  the  disposition  of  his  tion,  but  said 
property,  and  that  he  should,  therefore,  leave  it  in  ite  then  J^  g^I'ouid^iSe 
»tate,  expressing  his  hope  and  confidence  that  the  members  intestate,— re- 

>f  his  family  would  coincide  with  it,  and  act  upon  it.    After  ^^^^^  prol>ate 

,  ,  on  motion, 

fiis  death,  the  paper  was  found  in  a  safe,  in  which  the  de- 
ceased kept  his  private  papers,  and  in  a  letter-case,  from 
which  he  took  it  when  he  shewed  it  to  his  son,  folded  up, 
but  not  enclosed  in  an  envelope.  It  was  dated  26th  Fe- 
bruary, 1832 ;  it  was  in  the  handwriting  of  the  deceased, 
but  was  not  signed,  or  witnessed,  nor  did  it  appoint  any 
executor,  or  dispose  of  the  residue*  The  widow  renounced, 
and  she  and  the  other  children  consented  to  administration 
with  the  paper  annexed  being  granted  to  G.  W.  S.,  the  eldest 
son.  The  property  (all  of  which  was  disposed  of  by  the 
will)  was  about  £1,000. 

Robinwnj  D.,  moved  for  administration,  with  will  an-  Motion. 
nexed,  to  G.  W.  S.,  the  son.  Under  the  old  law,  the  will 
would  have  been  good.  [Per  Curiam. — When  was  it  his  Per  Cub. 
will  ?]  In  1832  QPer  Curiam. — According  to  the  son's 
affidavit,  he  did  not  consider  it  was  his  will.]  It  is  clear 
that  he  wished  to  dispose  of  his  property  according  to  this 
paper.  [Pkr  Curiam. — What  evidence  is  there  that  he 
considered  the  paper  to  be  his  will  in  18.^2 }  It  is  not 
signed ;  as  far  as  the  Court  can  conjecture,  he  had  intended 
to  sign  it,  and  did  not.]  There  has  been  no  revocation,  and 
there  was  no  intention  to  revoke. 

Sir  H.  Jennbr  Fust. — The 'only  evidence  in  support  Dkckee. 
of  this  paper  is  to  shew  that  it  was  written  by  the  deceased 
with  his  own  hand,  in  1 832 ;  that  it  disposes  of  the  whole 
property,  and  that  in  1842  he  expressed  his  wish  that  his 
family  would  coincide  with  the  disposition  contained  in  it. 
But  it  appoints  no  executor,  nor  residuary  legatee ;  it  is  un* 
signed,  and  had  remmned  su  from  1832»  and  the  deceased, 
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Nov.  7,       a  few  days  before  his  deaths  said,  with  reference  to  this  un- 
ShepheartL  dec  ®^®cuted  paper,  that  "  he  considered  he  should  die  intestate." 
In  these  circumstances,  the  Court  is  asked  to  pronounce  for 
the  paper  as  intended  by  the  deceased  to  operate  as  his  will. 
Motion  re-    I  must  reject  the  motion,  leaving  the  parties  to  propound  the 
jected.  paper  if  they  think  proper  to  do  so.     I  cannot  decree  pro- 

bate of  it  on  an  ex-parte  motion. 
Nicholson,  Proclor. 


Part  of  a  let-  In  the  Goods  of  Jane  Wedge,  Spinster,  dec. — 
ondattwted^  3fo<ioii,  w-par/e.— The  deceased,  an  illiterate  person,  who 
mitted  to  pro-  was  at  her  death  in  the  service  of  the  Rector  of  £astwick« 

^dlJSiI^'thi  ^^^'  ^"  ^^®  ^^^   ^*^'    ^®^^'  ^''^^®  *  ^^"^''    addressed 
person  to  whom  from  thence,  sent  to  and  received  by  Mr.  Henry  Frost,  of 

the  letter  wat  J^ndon,  on  the  third  side  of  which  (after  the  conclusion 

addressed  held  .  . 

to    be  legatee  ^nd  subscription)  the  following  words  appeared : — 

according  to  the      When  I  dey  I  would  like  you  to  hurry  me  and  take  all  I  got  for 

tenor,  though    your  treetmant  to  me  and  by  som  thin  for  your  little  Girl.     Jane 

he   was   not     Wedge.    Witnessed  by  A.  S.  and  J.  A. 
named  therein.  °  / 

One  of  the  subscribed  witnesses  deposed  that  the  paper  was 
duly  executed  and  attested,  and  that,  after  the  execution, 
the  deceased  folded  up  the  letter,  and  wrote  the  superscrip- 
tion it  bore,  in  their  presence.  The  property  left  by  the  de- 
ceased consisted  of  £58  in  a  Savings  Bank.  She  was  illegi- 
timate, but  the  Queen's  Proctor,  on  the  part  of  the  Crown, 
did  not  oppose  the  motion. 

Motion.  /2.  PhiUimore,   D.,  moved  for   administration  with  will 

annexed  to  Mr.  Henry  Frost,  the  universal  legatee.  Ex- 
trinsic evidence  may  be  admitted  to  shew  to  whom  the  pro- 
perty was  given. 

Decree.  Sir  H.  Jenner  Fust. — It  is  clear  that  the  paper  is  en- 

titled to  probate,  and  that  Mr.  Henry  Frost  is  executor 
according  to  the  tenor.  Mr.  Frost,  it  appears  from  the  let- 
ter, had  been  Very  kind  to  the  deceased,  and  she  expresses 
her  obligation  to  him,  and  in  this  part  of  the  letter,  she  tells 
him  to  take  all  she  has  got,  after  her  decease,  for  his  treat- 
ment of  her,  and  to  bury  her.  This  is  signed  by  the  de- 
ceased, and  duly  attested  by  two  witnesses.     The  letter  is 
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addressed  to  "  Mr.  Henry  Frost,"  and  by  the  word  "  you  "       Nov   7. 
she  could  mean  no  other  person  to  be  legatee  than  the  per-     ^^  '^ d^r 
son  she  addressed.     I  am  of  opinion,  therefore,  that  that 
person  is  executor  according  to  the  tenor,  and  that  probate  inJ^Sded^roay" 
should  pass  to  him.  be  ascertained, 

and  18  executor 
Toker,  Proctor.  tec.    /«i,,    and 

entitled  to  ad- 
ministration. 


<irott0t0tor9  orourt  of  UonHoth 

NOVEHBEII  10. 

In  thr  Goods  of  Thomas  Newsom,  dec.  —  Motion,  ex*    A  creditor  not 

Mr/<r.— The  deceased  died  20th  January,  1842,  intestate,  a  ®"*'"^«**1<*?^."- 
'  .^'  »  »      testanadiDinis- 

widower,  without  a  child,  but  a  bastard ;  notiirithstanding  tration  already 
which,  his  reputed  brother  (also  a  basterd),  J.  W.  N.,  a  granwd.thoilgh 
comroon  marmer,  on  the  loth  March,  obtamed  Letters  of  dulently  ob- 
Administration  of  his  effects  (which  he  swore  to  be  under  tained. 
£45(1),  as  the  natural  and  lawful  brother  of  the  deceased  and 
his  next  of  kin.    Mr.  J.  M.,  a  creditor  of  the  deceased  to 
the  amount  of  £300,  now  applied  for  a  decree  against  the 
administrator  to  bring  in  the  Letters  of  Administration^  and 
shew  cause  why  they  should  not  be  revoked,  and  adminis- 
tration granted  to  him.     The  estate  was  insolvent,  and  the 
Queen's  Proctor,  on  behalf  of  the  Crown,  made  no  objec- 
tion. 

Haggard,  D.,  for  the  creditor,  moved  for  the  decree.        Motion. 

Dr.  LusHiNGTON. —  I   cannot  grant  the  decree  in  this  Decree 
case.     I  cannot  hold  that  a  creditor  has  a  right  to  contest  an 
administration  already  granted."*"     At  the  same  time,  if  the . 
Crown  gives  its  consent,  and  allows  its  name  to  be  used  (on 
being  indemnified),  there  could  be  no  difficulty.   There  is  no 
other  remedy  except  in  a  Court  of  Equity. 

Sir  John  Dodson,  Q.  A. — The  application  made  to  the 
Crown  was,  as  to  whether  it  would  oppose  this  application. 

*  See  MenzUs  v.  Pu&rook,  1  Notes  of  Cases,  132 :  since  rep.  2 
Curt.  845. 
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Nov.  10.      There  would  be  no  objection  to  proceeding  on  the  part  of 
Newwm,  dec.  ^^  Crown,  if  it  were  indemnified. 

Haggard. — ^The  administration  has  been  out  since  March ; 
the  creditor  would  be  entitled  to  an  inventory. 
Dr.  Lushinoton. — Yes ;  I  apprehend  he  would. 

StokeSj  Proctor. 


In  a  suit  for      The  Earl  op  Dysart  v.  The  Countess  of  Dysart. 

th*^'ii*"S  .^y  — Motion. — This  was  a  suit  for  restitution  of  conjugal  rights 

againstthewife,  by  the  Earl  of  Dysart  against   his  Countess,  in   reply  to 

metbyacharge  ^})2^1i    Lady  Dysart   offered   an    Allegation    pleading   his 

which  had  been  cruelty,  and  seeking  a  separation  on  that  ground. 

the  ground  of  a  The  Proctor  Cor  Lord  Dysart  moved  that  he  miffht  be 
suit  m  another ,         ,       ,  .  .  .  ,      '' .        ,    .    .         ^   i      *  i,         . 

Court,  that  was  heard  on  his  petition  against  the  admission  of  the  Allegation, 

abandoned,  the  not  upon  the  merits. 

lowed  to  be  '^^^  ^^^^  Dodsoriy  Q.  A. — Such  a  motion  is  quite  unpre- 
heard   on    hia  cedented. 

the  adinlBiibn  Addams,  D.,  in  support  of  the  motion. — So  is  the  case, 
of  the  wife's  The  Earl  of  Dysart  is  suing  the  Countess  for  restitution,  and 
that^round.—  I^ady  Dysart,  by  way  of  defence,  has  brought  in  an  Allega- 
A  wife  not  don,  wherein  she  charges  the  Earl  with  cruelty.  To  all  in- 
pfeadinir  crael-  ^"^  ^^^  purposes,  therefore,  this  becomes  a  suit  for  sepa- 
ty  a  second  ration  by  reason  of  cruelty  by  Lady  Dysart  against  her 
^"^  lord.    There  was  previously  such  a  suit  in  the  Court  of 

Arches,  when  her  Libel  was  given  in  and  admitted,  wit- 
nesses were  examined,  and  Lord  Dysart  was  put  to  great 
expense;  he  pleaded  responsively,  and  then  Lady  Dysart 
Party  bas  a  abandoned  the  suit.    I  apprehend,  when  a  party  prays  to  be 
on  WjT^tWom  ^^*^^  ^"  ^'*  petition  he  has  a  right  to  be  so  heard.     [Per 
Pke  Cur.         Curiam. — Not  against  the  admission  of  an  Allegation.  Shew 
me  a  case.]]     There  is  no  such  case.    Lady  Dysart  may  pur- 
sue the  same  course  toties  quoties,  and  yet  Lord  Dysart  is 
not  to  be  allowed  to  state  these  facts  to  the  Court.     [Per 
P«R  Cua.         Curiam. — You  must  lay  strong  ground  for  so  irregular  a 
motion.]    Does  the  Court  say  there  are  no  means  of  intro- 
ducing to  this  Court  judicially  what  took  place  in  the  other 
Pia  Cur.         suit }     [Per  Curiam. — I  am  not  called  upon  to  give  an 
opinion  upon  that  point;   but  where  there   is   a  suit  for 
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by  a  wife,  supposing  it  goes  to  a  conclusion,   and      ^ov-  10* 
s  a  decree  against  the  prayer  of  the  wife,  that  is  no  LmdThtsart  v. 

why,  if  the  husband  should  bring  a  suit  for  restitu-  LadyUywrL 

'  conjugal  rights,  she  should  not  plead  cruelty  again.]     Cruelty  may 

me  facts  ?     FPer  Curiam. — I  do  not  know  that  she  ^  pleaded    a 

,      ,         ^    ,  /»-.,.     1     ,  1       second  time : 

ot  plead  even  the  same  facts.]     I  had  always  under-  even  the  same 

that  a  wife  is   compelled  to  return  to  her  husband  ^^cts. 
she  is  able  to  prove  his  cruelty  or  his  adultery.    Lord 
:  has  been  put  to  unnecessary  expense  and  inconve- 
before,  and  there  is  nothing  to  prevent  it  from  oc- 
g  again. 

LusHiNGTON. — I  am  clearly  of  opinion,  that  I  should  Judgment. 
)  all  the  established  rules  of  the  Court  if  I  were  to  ad-     The  motion 
is  prayer,  and  even  the  ground  laid  for  hearing  the  against  rule, 
on  an  Act  on  Petition  does  not  support  a  prima  Jade 
>r  granting  it.   But  I  reject  the  motion  on  the  ground  and  therefore 
is  the  invariable  practice  of  the  Ecclesiastical  Courts  '«J«cted. 
allow  matter  to  be  introduced  into  an  Act  on  Petition 
KMition  to  an  Allegation  in  the  principal  cause.     I  en- 
I  no  doubt  of  the  correctness  of  my  opinion, 
jtors  : — Stokes,  for  the  husband  ;  OrmCy  for  the  wife. 


iBBRTON  V.  Pbmberton. — Act  OH  Petition. — This  was     In  paymenU 

ally  a  suit  for  divorce  by  reason  of  cruelty  by  the  wife  ®"  account  of 

11,        1.        ..11^  1^  alimony,  the 

t  the  husband,  m  which  the  Court  pronounced  for  a  party  paying 

ition  (the  sentence  beincr  affirmed  on  appeal  by  the  ™*y  deduct  the 

.  income-tax. 

«  Court),  and  the  Court  allotted  the  wife,  as  perma- 

Jimony,  £  110  per  annum,  which  it  afterwards  reduced 

-oof  of  diminution  of  the  husband's  faculties)  to  <£95. 

usband  having  tendered  payment  of  the  alimony  minus 

come-tax,  the  wife  refused  to  submit  to  the  deduction, 

yj  her  Proctor,  prayed  to  be  heard  on  her  petition  for 

nition  to  enforce  payment  of   the  full  amount   of 

,  LusHiNOTON. — As  far  as  I  am  able  to  comprehend  Judoment. 
:t,  I  think  Mr.  Pemberton  has  a  right  to  deduct  the 
tid  it  is  a  question  whether  Mrs.  Pemberton  may  not 
(as  her  income  is  under  f  150  a  year)  for  a  return  of 
.  II.  i> 
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Not.  10.      the  money.  There  is  no  express  provision  in  the  Act  respect- 
PenAertoH  v.    ^"^  alimony  allotted  by  the  Spiritual  Court,  but  I  look  to 
PatiertoH,     the  whole  spirit  of  the  Act,  and  where  money  is  paid  by 
The  tax  may  trustees,  they  may  deduct  the  income-tax. 
be  deducted.  Langden,  Proctor  for  the  wife. 


Salmge.— In 
ascertainingthe 
▼alue  of  the 
property  form- 
ing the  fond,  a 
loan  on  bottom- 
ry and  wages 
subsequent  to 
the  service  are 
proper  deduc- 
tions, but  not 
wages  prior 
thereto. 


JUDQMSVT. 


ISligff  arourt  of  9llittitralti;« 

November  12. 

Thb  "Selina." — Act  on  Petition. — This  was  a  cause  of 
salvage  by  her  Majesty's  ships  Buzzard  and  Isis  against  the 
SMnOy  which,  having  sailed  from  Liverpool  in  March,  1841, 
to  the  coast  of  Africa,  lost  the  master,  mate,  and  part  of  the 
crew,  in  the  Bonny  and  Brass  rivers,  and  being  in  exigency, 
was  brought  home  in  charge  of  an  officer  of  one  of  her  Ma- 
jesty's ships.  There  was  no  dispute  respecting  the  facts  ; 
the  only  question  was,  as  to  the  deductions  from  the  fund 
out  of  which  the  compensation  was  to  be  decreed.  The 
value  of  the  ship  and  cargo  was  £869 ;  the  deductions 
amounted  to  £800,  leaving  only  £69.  Amongst  the  deduc- 
tions were  a  bottomry-bond  for  £339,  taken  up  by  the  sal- 
vors on  the  voyage  home,  and  £324  for  wages  due  before 
the  service  commenced. 

Sir  John  Dodson,  Q.  A.,  for  the  salvors ;  Haggard,  D., 
and  Elphinstone,  D.,  for  the  owners. 

Dr.  Lushington. — I  have  no  doubt  that  the  bottomry- 
bond  is  a  true  deduction,  and  that  the  wages  earned  since  the 
service  are  properly  deducted,  because  without  the  men  the 
vessel  could  not  have  been  brought  safely  to  this  country ; 
but  I  have  considerable  doubt  as  to  the  £324^  the  sum 
originally  due  for  wages,  for,  supposing  a  ship  to  be  in 
distress,  and  salvage  services  to  be  rendered,  I  question 
whether  the  claim  for  salvage  would  not  take  priority  of 
wages  earned  before  the  occurrence  took  place ;  whether  the 
salvage  must  not  be  paid  before  the  wages,  which  are  a  lien 
on  the  ship.     If  the  question  had  been  solely  between  the 


1812.]  ADMIRALTY  COURT.  19 

original  seamen  and  the  salvors,  the  wages  would  not  have      Nov.  12. 
had  priority  over  the  salvage.     I  take  it  that  their  wages     j^  Sdimu 
have  heen  salved  to  them  as  much  as  the  ship  and  cargo 
to  the  owners.     My  impression  is,  that  I  must  take  the  salved  as  much 
value  to  be  (adding  the  £324  to  £69)  about  £400.     I  think  as    ship    and 
the  only  decree  I  can  make  is,  that  Mr.  Budd  be  reimbursed  ^^"^^  ^  \^ 
the  expenses  he  is  out  of  pocket.     I  cannot  go  beyond  that ;  deducted. 
I  take  them  at  £120,  and  give  him  the  costs. 

Proctors : — Rotheiy,  for  the  salvors ;  Foa*,  for  the  owners. 


November  22. 

The  '<  Wilhelmine.*' — Acton  Petition. — In  a  cause  of     in  a  suit  for 

salvage  against  the  Wilhelmine^  a  foreign  vessel,  by  the  mas-  "*'^^^'  .  ^J?" 

ter,  owners,  and  crew  of  the  Robert  Bums,  steam-vessel,  name    of    the 

this  Court  pronounced  ac^ainst  the  claim,  dismissed  the  fo-  o^«f  ^  ^f 

salviDg   vessel* 
reign  owner,  and  condemned  the  pretended  salvors  in  the  but  wubout  bis 

costs.*     These  costs  not  being  paid,  the  Proctor  for  such  "^"^'^  ®' 
salvors  was  directed  to  set  forth  his  clients'  names,  with  such  owner 
especial  reference  to  the  owners  of  the  Robert  Bums.\     In  (the  asserted 
obedience  to  this  assignation,  the  Proctor  brought  in  a  copy  condemned   in 
of  the  register  of  the  vessel,  whence  it  appeared  that  Mr.  costs)  not  lia- 
Joseph  Robinson  was  the  sole  owner,  against  whom  a  Mo-  er  of  the  vessel 
nition  issued  for  payment  of  the  costs  (£106)  of  the  suit,  wrongfnll j  pro- 
and  of  the  Monition  and  service.    The  Monition  being  re-  ^^^  agsiMt. 
tamed,  duly  served,  the  Proctor  for  the  foreign  owner 
prayed  an  attachment  against  Mr.  Robinson  for  non-obe- 
dience to  the  Monition ;  when  the  Proctor  for  the  salvors 
declared  be  proceeded  no  further^  and  another  Proctor  ap- 
peared for  Mr.  Robinson,  and  prayed  to  be  heard  on  his 
Petition  against  the  issue  of  an  attachment.    The  Act  was 
brought  in^  and  alleged  that  Mr.  Robinson  had  been  no 
party  to  the  action,  which  had  been  entered  without  his 
sanction  or  knowledge ;  that  he  had  not  been  conusant  of 
the  suit,  and  had  not,  directly  or  indirectly,  had  any  com- 
munication whatever  with  the  Proctor  for  the  salvors  on  the 
subject. 

*  See  1  vol.  37C.  t  Ibid.  3&0. 
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A»auMiifT. 


Per  Cwr. 


JoooMiirr. 


Nov.  22.  Baiffordf  D.,  for  Mr.  Robinson,  was  about  to  argue  against 

The  WWulmine  ^®  ^S8ue  of  an  attachment  against  him,  when  he  was 
stopped  by 

The  Court  calling  upon  the  other  side  to  shew  why  an 
attachment  should  issue  against  an  owner  who  had  not  given 
authority  to  enter  any  action  on  his  behalf. 

Haggard,  D.,  for  the  foreign  owner. — ^The  action  was 
entered  in  the  usual  form,  and  it  would  be  a  great  inconve- 
nience in  the  practice  of  the  Court  if  it  does  not  give  effect 
to  its  own  decree.  [Pbr  Curiam. — That  is  not  the  issue, 
which  is,  whether  I  can  attach  this  person — whether  I  can 
make  Mr.  Robinson  responsible  for  the  costs.]  The  action 
included  the  owners  of  the  vessel,  and  the  decree  was  in 
the  ordinary  form,  condemning  the  parties  by  whom  or 
on  whose  behalf  the  action  was  entered.  If  the  claim  had 
been  pronounced  for,  a  part  of  the  salvage  remuneration 
would  have  gone  to  the  owner,  Mr.  Robinson. 

Dr.  Lushinoton. — With  regai'd  to  the  present  applica- 
tion, it  is  impossible  that  I  can  entertain  a  shadow  of  doubt 
What  are  the  facts  ?  An  action  is  brought  in  the  name  of 
the  owners  of  the  vessel,  and  after  the  action  was  determined 
by  a  decree  of  the  Court,  Mr.  Addams,  who  appeared  for 
the  owner,  was  required^  in  the  following  terms,  to  set  forth 
the  names  of  the  owners :  <<  On  the  29th  June,  Mr.  Addams 
not  having  brought  in  an  Act  on  Petition,  which  he  had 
been  assigned  to  do,  Mr.  Deacon  repeated  the  prayer  made 
by  him  on  last  Court-day  ;  Mr.  Addams  objected  to  set  forth 
the  names  of  his  parties,  the  owners  of  the  steam-vessel 
Assignation  of /2o6eH  Bums,'"  I  overruled  the  objection,  assigning  him 
to  set  forth  the  names  by  the  5th  July.  Now,  what  was  the 
real  intent,  meaning,  and  purport  of  that  assignation  ?  Whyi 
the  very  words  of  it  are,  that  he  should  set  forth  the  names 
of  the  owners,  his  parties.  On  the  dth  July,  the  minute  is 
in  these  words  :  "  Addams,  in  obedience  to  the  order  of  the 
Court,  brought  in  a  copy  of  the  register  of  the  steam- vessel, 
the  Robert  Bums,  certified  by  the  Deputy  Marshal  of  this 
Court"  This  purports  to  be  done  "in  obedience  to  the 
order  of  the  Court ;"  but  the  order  of  the  Court  was  "  to 
set  forth  the  names  of  his  parties,  the  owners  of  the  Robert 


the  Court 
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Bums,'*  It  seems  to  me  that  this  was  no  compliance  with  Not.  22. 
the  order  of  the  Court  at  all :  in  name,  indeed,  it  might  be  ^^  fiwidmine 
a  compliance ;  but  in  true  effect  it  was  not,  for  it  now  clearly 
appears  that  the  person,  whose  name  is  on  the  register  of  the 
steam-vessel,  was  not  the  party  for  whom  Mr.  Addams  did 
appear.  What  are  the  undisputed  facts  ?  It  is  sworn  by  Case  of  Mr.  R. 
Mr.  Robinson,  and  not  contradicted,  that  the  action  was 
entered  without  his  sanction,  authority,  or  knowledge ;  that 
he  never  in  any  way,  or  on  any  occasion,  himself,  or  by  any 
agent  or  other  person,  requested  Mr.  Addams  to  enter  the 
action,  or  take  such  proceeding  on  his  behalf,  or  that  of  any 
one  else ;  that  he  never  was  in  communication  with  Mr. 
Addams,  and  that  he  was  totally  ignorant  of  the  whole  pro- 
ceeding till  he  was  served  with  a  Monition  on  the  13th  July 
to  pay  the  taxed  costs.  The  question,  therefore,  which  I 
have  to  decide  is,  whether  a  person  so  circumstanced  is  liable 
to  be  attached  for  disobedience  to  the  Monition  of  the  Court 
for  the  payment  of  such  costs. 

The  power  of  the  Court  can  be  exercised  against  Mr. 
Robinson  only  in  consequence  of  some  act  done  by  himself^ 
or  some  liability  which  attaches  to  him  by  law.  As  to  any 
act  done  by  himself,  it  is  quite  clear  that  he  did  no  act  at     No  act  done 

all,  and  that  he  had  no  conusance  of  the  proceedinirs.    As  ^^  J**"" ,  which 

,         ,  .  ,,.,.,.         «    ,  n  t  n,     rendered     him 

to  the  other  point,  the  liabiuty  of  the  owner  of  a  vessel  for  liable,  and  no 

costs  incurred  in  an  action  carried  on  without  his  permis-  J»**>»Jify  *>y  law- 
sioD,  acquiesc^ice,  or  knowledge — such  a  proposition  has 
never  been  attempted  to  be  maintained  at  Bar  here  or  any- 
where else.  I  know  of  no  person  who  has  authority  to 
commence  an  action  for  the  owner  besides  himself,  except 
his  own  duly-authorized  attorney. 

It  has  been  argued  that  Mr.  Robinson  would  have  been    His  supposed 

entitled  to  aU  the  benefit  of  the  suit  if  it  had  been  decided  '"^«^f '  '"  !5* 

eyent    of    tbe 
in  favour  of  the  Robert  Bums.    I  do  not  know  whether  it  suit, 

would  have  been  so  or  not ;  but  if  it  were  so,  that  would  does  not  make 
not  in  the  slightest  degree  alter  the  case,  because  it  would        *>*We. 
arise  from  this  circumstance — namely,  that  the  validity  of 
the  appearance  on  his  behalf  would  not  have  been  ques- 
tioned, and  the  Court,  in   allotting  him  a  portion  of  the 
saWage,  would  have  relied  on  the  fact,  which  no  one  put 
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Nov.  22.      in  issue^  that  the  Proctor  was  duly  authorized  to  appear  for 


TheWilhdmine, 


him. 


I  have  no  hesitation,  therefore,  in  saying  that  this  gentle- 

Mr.  R.  dig.  man  is  entitled  to  be  dismissed,  and  with  his  costs, 
missed  with 

costs.  Proctors  i—Addams^  for  the  salvors ;  Deacon^  for  the  foreign 

owner ;  Rotheryt  for  Mr.  Rohinson. 


An  Adminis- 
trator under  a 
void  grant  ap- 
plies to  have  the 
Letters  revok- 
ed.—TheCourt 
requires  secu- 
rity as  to  the 
interests  of  the 
parties  entitled 
to  the  property. 


Motion. 
Decree. 


November  24, 

In  the  Goods  of  Henry  Christopher  Berobtak,  dec. 
— Motion,  ex'parte. — The  deceased  died  2nd  Juljt,  1889,  a 
widower,  intestate,  leaving  personal  property  to  the  amount 
of  between  £4,000  and  £5,000,  and  a  real  estate  worth 
£1,800.  On  the  12th  August,  1889,  administration  was 
granted  to  Mr.  Charles  Collins,  as  guardian,  and  for  the 
benefit,  of  the  two  children  of  the  deceased,  who  were  mi- 
nors, and  believed  by  Mr.  Collins  to  be  legitimate.  But,  in 
November,  1840,  Mr.  Collins  received  information  that  they 
were  not  legitimate,  the  deceased  having  married  his  wife 
(who  was  the  niece  of  Mr.  Collins)  18th  March,  1884, 
whereas  the  children  were  born  in  1828  and  1880.  As  soon 
as  he  ascertained  this  fact,  by  searching  the  registers  of  the 
different  parishes,  in  January,  1841,  a  full  statement  of  the 
facts  was  laid  before  the  Lords  of  the  Treasury.  The  Crown, 
however,  did  not  interfere,  as  it  had  no  interest,  there  being 
next  of  kin  in  Hanover  or  in  this  country.  Mr.  Collins  now 
applied  to  have  the  Letters  of  Administration  granted  to  him 
revoked,  stating  in  his  affidavit  that  no  action  or  other 
proceeding  in  any  Court  of  Law  or  Equity  was  depending, 
and  that  he  was  ready  to  account  to  the  administrator  to  be 
appointed,  and  give  up  to  him  the  residue  of  the  property. 

Pratt,  D.,  moved  the  Court  to  revoke  the  administration 
so  granted. 

Sir  H.  Jenner  Fust. — I  should  like  to  know  what  has 
become  of  the  £4,000  or  f  5,000.     [The  Proctor — It  is  in 
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the  hands  of  Mr.'Collins,  or  under  his  control.]     Must  I  not      Nov.  24'. 
have  some  security  as  to  this  property,  before  I  revoke  the  Berman  dec 
administration  and  discharge  the  sureties  ?     I  have  no  sus- 
picion in  this  particular  case,  but  in  all  cases  where  pro- 
perty has  got  into  the  hands  of  an  administrator  under  void 
Letters  of  Administration,  the  Court  should  take  care  to 
protect  the  interest  of  the  persons  entitled  to  it.     I  believe 
this  to  be  a  bond  fide  case,  from  all  the  circumstances,  and 
from  the  prompt  communication  with  the  Queen's  Proctor ; 
but  I  should  have  some  information  and  security  that  no 
will  is  forthcoming,  and  that  those  who  will  ultimately  be 
entitled  to  the  property  are  protected.     How  this  is  to  be 
obtained  I  do  not  know.    Is  the  money  in  the  funds  ?     [The 
Proctor, — Some  of  it,  about  £'1,400,  in  the  name  of  the  ad- 
ministrator ;  the  othef  money  is  on  mortgage.]    This  money 
is  standing  in  the  name  of  the  administrator  under  a  void 
grant.     It  is  a  very  dangerous  thing  to  revoke  an  adminis-    Datif^rous  to 
tration  without  some  security  for  the  ultimate  disposition  of  mi^igfration 
the  property.     I  must  have  some  communication  with  the  without   secu- 

office  before  I  revoke  the  Letters  of  Administration.    Let  it  "'5^  "*  ^  ^^^ 

property. 

be  understood,  that  in  this  particular  case  I  have  no  suspi- 
cion that  it  is  not  a  bonAJide  case,  and  therefore  it  is  the  best 
in  which  the  Court  should  make  a  regulation. 
(The  administration  was  afterwards  revoked.) 

Ring^  Proctor. 


Ih  tr£  Goods  op  Albxander  Murray,  dbc. — Mo*     Administra- 

tum,  ex-parte.— -The  deceased  died  at  Van  Diemen's  Land,  a  *»°"  (withwiJl) 

of  cifects  in 
domiciled  inhabitant  of  that  island,  2nd  October,  1837,  England  grant- 
having  executed  a  will,  dated  the  preceding  day,  whereby  ^  to  the  attor- 
«     ,  1     1  L.       I    ,  ..        7«    /     ,.«  •;  neyofaperma- 

he  bequeathed  his  whole  property  to  his  wife  for  life,  and  nent    assignee 

after  her  death,  to  his  &ve  children,  appointing  Mr.  M.  Mac  of  an  insolvent 
Gregor  and  Mr.  R.  Officer  executors.  He  possessed  pro-  ^^q^  ^ying  in 
perty  in  the  island,  and  was  also  entitled  to  two  policies  of  Van  Diemen^s 
insurance,  for  £500  each,  in  the  Alliance  Assurance  Office,  ed  by  the  Court 
London.  The  will  was,  in  November,  1837,  duly  proved  in  of  the  island, 
the  Supreme  Court  of  Van  Diemen's  Land  by  Mr.  MacGre-  ^rhSS^uken 
gor  only  (the  other  executor  having  renounced  probate),  probate. 
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Not.  24. 
Mwrray,  dec. 


June  29. 


Jan.  15. 


DiCRIX. 


Motion 
granted. 


who,  discovering  the  estate  to  be  insolvenf,  availing  himself 
of  an  Act  passed  by  the  Colonial  Legislature  in  18S5,  on  the 
11th  July,  1838,  the  insolvency  being  declared  by  the 
Court,  relieved  himself  of  the  responsibility  and  trouble  of 
the  executorship,  and  Andrew  Crombie,  of  Van  Diemen's 
Land,  was  duly  elected,  by  a  majority  of  the  creditors,  the 
permanent  assignee  of  the  estate,  whereby  the  whole  effects 
of  the  testator,  real  and  personal,  whether  vesting  in  him  at 
his  death,  or  in  his  executor,  became  absolutely  vested  in 
Mr.  Crombie,  as  such  permanent  assignee.  In  February, 
1641,  Mr.  Crombie,  by  Letters  of  Attorney,  appointed  Mr. 
Thomas  Kennedy,  of  London,  to  be  his  attorney  for  ob- 
taining Letters  of  Administration,  with  will  annexed,  of  the 
effects  of  the  testator  within  the  province  of  Canterbury. 
On  the  Fourth  Session  of  Trinity  Term,  1841,  application 
was  made  to  this  Court  for  such  administration,  but  the 
Judge  directed  it  to  stand  over,  till  it  was  shewn  that  Mr. 
MacGregor  had  been  aware  of  the  two  policies  of  insurance. 
This  gentleman  happened  at  the  time  to  be  in  England,  but 
he  declined  to  interfere.  On  the  First  Session  of  Hilary 
Term,  1842,  the  motion  was  renewed,  but  was  again  direct- 
ed to  stand  over,  there  being  no  evidence  to  satisfy  the 
Court  that  Mr.  MacGregor,  the  executor,  who  had  proved 
the  will,  was  cognizant  of  the  proceedings  and  declined  to 
act.  The  policies  were  at  this  time  in  Van  Diemen's  Land, 
and  on  their  transmission  to  this  country,  with  an  affidavit 
from  Mr.  MacGregor,  then  at  Van  Diemen's  Land,  of  all 
the  facts  (being  in  effect  a  renunciation),  the  motion  was 
this  day  repeated  for  a  grant  of  administration,  with  will 
annexed,  to  Mr.  Kennedy,  as  the  attorney  of  Mr.  Crombie, 
the  permanent  assignee  of  the  effects  of  the  testator  (pur- 
suant to  the  law  of  Van  Diemen's  Land),  for  his  use,  until 
he  shall  apply  for  the  same,  with  the  consent  of  the  widow. 

Addams,  D.,  moved  as  above. 

Sir  H.  Jenner. — Under  the  circumstances,  I  think  I  was 
justified  in  requiring  this  affidavit.  Mr.  MacGregor  swears 
that  he  gave  up  the  control  over  the  property,  and  is  willing 
to  retire  from  the  character  of  executor.  1  therefore  de- 
cree administration  to  the  attorney  of  the  official  assignee  at 
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Van  Diemen's  Land.     It  is  certainly  a  strange  mocle  of  pro-      Nov.  24. 
ceeding,  that  an  official  assignee  should  be  appointed  to  take  2dtirrav  dec 
all  control  from  the  executor.    The  sureties  must  justify. 

F.  Ciarkiton,  Proctor. 


In  the  Goods  op  Elizabeth  Chute,  Widow,  dec. —  A  will  with 
Moiiam,  ejT^r/e— The  deceased  died  27th  July,  18^,  ^Sulfo^nsY™! 
having  executed  a  will,  dated  10th  July,  1837,  with  two  ments  exhibit- 
codicils,  dated  26th  February,  1842,  and  18th  March,  1842,  jj^^t^^nr^ 
whereby,  afVer  disposing  of  a  sum  of  money  vested  in  her  additions,  re- 
by  a  power  under  her  late  father's  will,  she  appointed  the  ^^^  SI^^** 
Rev.  Mr.  L.  sole  executor  and  residuary  legatee.     The  will  republished  by 

and  the  first  codicil  are  in  the  handwriting  of  the  deceased ;  the  second  co- 
_       _.  „  .         ,      m.     T      ,  r«i     dicil;,   on  mo- 

the  second  codial  was  written  by  Mr.  L.,  the  executor.   The  tion. 

property  disposed  of  by  these  papers  is  of  very  considerable 
amount.  The  will,  which  is  written  on  the  first  and  second 
sides  of  a  sheet  of  letter-paper,  is  duly  executed  and  attest- 
ed. It,  however,  exhibits  various  alterations,  concerning 
which  the  attesting  witnesses  are  wholly  unable  to  depose 
whether  they  had  or  had  not  been  made  {>rior  to  execution, 
inasmuch  as  the  contents  of  the  will  were  not  brought  to 
their  notice.  On  the  third  side  of  the  sheet  of  paper  (ader 
the  signatures)  are  certain  unattested  paragraphs,  only 
one  signed,  which  (the  witnesses  deposed)  were  not  written 
at  the  time  of  execution,  and  as  appears  from  the  dates  of 
«*  February  13th,  1839,-  and  "  February  14th,  1842,"  the 
date  of  the  last  paragraph,  which  is  to  this  effect:  **  Having 
given  C.  W.  £500  since  this  will  was  made,  in  1839,  I  re- 
voke the  £2,000  left  her,  and  now  only  leave  [«c]  £1,500." 
The  bequest  of  £2,000  to  C.  W.  is  contained  in  the  will  of 
18S7,  but  is  referred  to  in  the  first  of  the  unattested  para- 
graphs, under  which  is  written,  <<  Revised,  February  13th, 
18S9,-  The  first  codicil  is  headed  *'  Codicil  to  my  will,  26th 
February,  1842."  It  is  attested,  but  the  will  was  not  pro- 
duced to  the  witnesses.  This  codicil  is  also  written  on  three 
sides  of  a  sheet  of  letter-paper,  and  on  the  fourth  (after  the 
signatures)  are  three  paragraphs,  without  date  or  signature, 

VOL.  II.  K 
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Not.  24.  which  were  not  seen  by  the  attesting  witnesses  at  the  time 
Chute,  dec  ®^  execution.  In  March,  1842  (between  the  dates  of  the 
first  and  second  codicils),  the  deceased  gave  to  Mr.  L.,  the 
executor^  a  paper  packet,  sealed  up,  with  directions  to  take 
custody  of  it.  Shortly  afterwards,  at  her  request,  and  to 
satisfy  her  respecting  certain  bequests,  he  opened  the  packet, 
and  found  enclosed  therein  the  will  and  first  codicil,  when 
he  observed  the  alterations  in  the  will,  and  the  memoranda 
written  by  the  deceased  at  the  end  of  the  will  and  of  the 
codicil,  and  as  the  deceased  intended  C.  W.  to  have  £1,500 
only,  instead  of  £2,000,  he,  in  order  to  effect  that  intention, 
wrote  the  second  codicil,  which  is  headed  **  Second  Codicil 
to  my  will,"  and  is  to  this  effect :  ''  Whereas,  since  I  exe- 
cuted my  will,  wherein  I  had  bequeathed  £2,000  to  C.  W., 
I  have  given  to  her  the  sum  of  £500,  I  do  hereby  revoke 
my  bequest  of  £2,000,  and  instead  thereof  bequeath  to  her 
the  sum  of  £1,500."  This  codicil  is  regularly  executed  and 
attested ;  but  the  will  and  first  codicil  were  not  produced  to 
the  witnesses  at  the  time  of  execution,  Mr.  L.  having  re- 
tained them  in  his  possession. 

MoTiow.  Addams,  D.»  moved  for  probate  of  the  papers  as  they 

stood,  with  the  alterations  and  additions.  As  the  second  co- 
dicil is  regularly  executed  and  attested,  the  question  is, 
whether  it  is  not  a  republication  of  the  will  with  the  various 
alterations,  and  although  neither  the  will  nor  the  first  codi- 
cil was  produced  at  the  execution  of  the  second,  they  are, 
perhaps,  identified  by  the  manner  in  which  the  second  codi- 
cil was  prepared.  This  question,  however,  has  been  raised 
in  other  cases,  and  is  not  yet  determined. 

Decebi.  Sir  H.  Jemmer  Fust. — This  is  a  case  in  which  the 

papers  ought  to  be  propounded.  The  question  is,  whether 
the  execution  of  the  second  codicil  is  to  give  effect  to  all  the 
alterations  in  the  will^  with  the  unattested  memorandums, 
and  the  unsigned  memorandums  on  the  back  of  the  first  co- 
dicil ;  or  whether  it  is  only  to  affect  the  bequest  of  £2,000 
to  C.  W.  contained  in  the  will,  which  is  reduced  to  £1,500 — 
a  very  grave  and  important  question,  not  to  be  determined 
Papers  roust  upon  an  ex-parte  motion.     I  am  of  opinion  that  the  papers 

be  propounded.  Qygj,|.  ^^  be  propounded,  and  the  question  determined  after 
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the  decision  of  Lord  Hertford's  case.*     I  reject  this  mo-      Nov.  24. 

Rothertfy  Proctor.  ^  Motion    re- 

jected. 


W^  atourt  of  9ilimtralt|). 

December  10. 

Thk  "  Mary." — Act  on  PelUion. — This  was  a  suit  by  the     Salvage.  — 
owner  and  master  of  the  Hero^  and  the  charterers  of  the  Aiding  in  re«- 
wwri  •<»  J  a«-      T  .       /.         1  cue  of  crcw 

n  httby  and  Mandane,  to  recover  a  compensation  for  salvage  from   slavery, 

services  rendered  to  the  Mary,  a  whaler,  near  Lombok,  in  *nd  .'•"   attack 
the  South  Pacific  Ocean,  in  December,  1839.     The  vessel,  had^  OTt^^hem 
bound  on  a  whaling  voyage,  with  a  crew  of  twenty-six  men  off.fiirnishes  no 
and  two  boys,  arrived  off  North  Island,  twenty  miles  from  ^^*"  —'civil 
Lombok,  and  on  the  28th  December,  the  master  and  thir-  salvage  rests 
teen  of  the  crew  went  on  shore  at  North  Island,  to  procure  ^^  %h^^T 
wood  and  water.     Upon  landing,  they  were  surrounded  by  cargo  in  actual 
Malay  pirates,  who  seized  them :  one  seaman  only  succeed-  ^^^  ^^    *" 
ed  in  escaping  and  reaching  the  ship,  swimming  the  distance 
of  five  miles.     The  first  mate  and  rest  of  the  crew  on  board 
(fourteen  men  and  two  boys),  learning  the  disaster,  pro- 
ceeded toAmpannan  harl)our,  in  Lombok,  for  assistance, 
and  on  the  morning  of  the  29th  December,  the  vessel  was 
observed  approaching  the  island  with  a  signal  of  distress 
hoisted ;  whereupon  the  masters  of  the  three  vessels  went 
out  to  her  assistance,  and  brought  her  safely  into  Ampan- 
nan.     On  the  afternoon  of  that  day,  the  third    mate  and 
four  of  the  crew  of  the   Mary  arrived  there  from  North 
Island,  and  reported  that  the  master,  being  acquainted  with 
the  Malay  language,  had  succeeded  in  making  an  arrange- 
ment with  the  pirates  for  the  ransom  of  the  party  for  a 
quantity  of  muskets,  gunpowder,  &c.     By  the  aid  of  the 
salvors,  the  Mary  was  well  armed,  and  despatched  to  the 
island  with  the  stipulated  ransom,  and  a  vessel  called  the 

*  Counieu  de  Zichy  Ferraris  v.  Marquets  of  JlertfonU  then  waiting 
for  argument     See  potL 
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Dec.  10.  Monkey,  belonging  to  Captain  King^  a  resident  on  the 
The  Mary,  island,  was  likewise  well  armed  and  equipped  to  follow, 
with  a  view  of  attacking  the  pirates.  On  the  arrival  of  the 
Mary  at  North  Island^  the  pirates  increased  their  demands 
for  the  ransom^  but  after  some  delay,  they  released  all  the 
prisoners  but  three.  They  were  then  attacked,  and  escaping 
in  their  prahus  to  the  north-east  side  of  Lombok,  they  were 
followed,  and  again  attacked ;  but  though  some  were  killed, 
the  rest  ultimately  escaped.  The  value  of  the  ship  and  its 
cargo  of  oil  was  upwards  of  £7,000. 
Abgummt.  ^,v  John  Dodim,  Q.  A.,  for  the  salvors.— The  rescue  of 

the  master  and  crew  of  the  vessel,  had  it  stood  alone,  could 
not  be  considered  a  salvage  service ;  but  taken  in  conjunc- 
tion with  the  other  services^  it  is  a  sort  of  military  salvage. 
The  vessel  was  in  distress ;  she  had  a  signal  flying,  and  was 
firing  guns;  the  mate  in  command  was  unacquainted  with 
the  harbour  of  Ampannan,  and  if  the  service  had  not  been 
rendered,  probably  both  vessel  and  crew  would  have  been 
lost. 

Addams,  D.,  on  the  same  side. — The  Mary,  when  near 
Ampannan,  had  an  insufficient  crew,  and  the  person  in  com- 
mand could  not  read  or  write.  There  was  no  anchorage 
outside  the  harbour,  and  had  the  entrance  been  attempted, 
the  vessel  would  have  gone  on  a.ledge  of  rock  that  crosses 
the  mouth  of  the  harbour. 

Jennevy  D.,  for  the  owners  of  the  Mflry.— It  is  a  rule  of 
this  Court  that  danger  to  the  vessel  or  cargo  is  the  founda- 
tion of  a  claim  for  salvage.  Unless  it  can  be  shewn  that  the 
vessel  or  cargo  was  in  actual  danger,  this  Court  has  reftised 
to  award  salvage.  In  this  case,  there  was  no  danger.  If  the 
lives  of  all  on  board  had  been  saved  by  the  exertions  of  the 
alleged  salvors,  that  would  have  given  them  no  claim  to  a 
sal  vage-re  war  d . 

Bayford,  D.,  on  the  same  side. 
Judgment.  Dr.  Lushington. — Much  discussion  has  arisen  as  to  the 

signal  of  distress,  and  as  to  the  guns  being  fired.  On  one 
hand,  it  is  contended  that  it  was  solely  in  consequence  of  the 
accident  to  the  master  and  part  of  the  crew,  with  a  view  to 
their  rescue  from  their  dangerous  con(Ution,  and  not  at  all 
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^ith  reference  to  the  safety  of  the  ship ;  in  other  words^  the  Die.  10. 
iiscuBsion  has  been  as  to  the  quo  animo  with  which  the  guns  TUM^g^ 
were  fired  and  the  signals  were  made.  It  is  a  matter  of  no 
small  difficulty  to  ascertain,  after  so  long  a  period,  the  pre- 
cise views  which  the  parties  entertained  at  the  time.  I  con- 
sider that  the  moving  cause  must  be  taken  to  have  been  the 
loss  of  the  master  and  the  rest  of  tlie  crew ;  and  that  the  ob-  Object  of 
ject  was  to  obtain  assistance  and  advice^  though  it  does  not  ^'^'^  ** 
ippear  from  whom.  Those  on  shore  at  Ampannan^  not 
cnowing  what  had  taken  place  at  North  Island,  would  natu- 
rally conclude  that  the  ship  was  in  distress,  and  required 
issistance,  and  of  course  their  motions  would  be  directed  by 
that  circumstance.  Now,  it  appears  that,  on  the  morning 
li  the  29th,  this  vessel  was  descried  approaching  Ampan- 
oan,  and  that  the  salvors  determined  to  go  out  for  the  pur-  Intention  of 
pose  of  rendering  wme  assistance,  though  they  did  not  pre-  '  ^^^' 
dsely  know 'the  exigency  she  was  in.  According  to  their 
9wn  statement,  they  got  out  about  three  o'clock  in  the  after- 
noon, and  it  also  appears  that  a  boat  with  the  third  mate  and 
four  men  returned  from  North  Island  at  half-past  four.  I 
mention  this  circumstance  because  it  is  an  obvious  deduc- 
tion from  these  facts  that  the  vessel  must  have  been  within  a 
very  short  distance  of  the  harbour  of  Ampannan,  and  that 
to  conduct  her  into  that  port  was  attended  with  a  very  small 
expenditure  of  time.  The  third  mate  and  four  men  made 
the  crew  in  all  eighteen  or  nineteen.  They  returned  with 
the  intelligence  that  the  master  had  made  an  arrangement  for 
effecting  his  own  ransom  and  that  of  his  companions.  The 
ransom  was  to  be  procured  and  sent  back  with  as  much  cele- 
rity as  possible,  otherwise  their  lives  would  have  been  in 
imminent  peril. 

What  was  the  service  rendered  at  this  time,  as  contradis-  Service  at 
tinguished  from  any  other  service  rendered  at  another  pe-  ^™P*""*"- 
riody  separate  or  combined  with  it?  On  the  part  of  the 
salvors,  it  is  said,  that  this  was  a  service,  ^ven  so  far  as  re- 
lated to  the  preservation  of  the  ship  and  cargo,  of  very  con- 
siderable importance^  inasmuch  as  they  were  in  great  danger 
at  the  time.  Now,  let  us  look  at  the  reasons  assigned  for  this 
opinion. 
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Dsc.  10.  Firsts  it  is  said  that  the  mate  was  utterly  ignorant  of  his 

TheMarv      ^^^y '  ^^*^  ^®  could  neither  read,  write,  nor  keep  his  log. 

I  confess  I  have  some  difficulty  in  going  the  whole  length  of 

Exigencies  of  that  assertion.    It  is  contrary  to  all  probability  that  a  ship  of 

t  le  vesseL  ^j^  value,  equipped  for  this  trade,  should  take  a  man  as 
first  mate  entirely  destitute  of  qualification  for  his  duty. 
Again :  it  is  said  that  be  was  entirely  ignorant  of  the  loca- 
lity. That  is  much  more  consistent  with  likelihood.  It  does 
not  appear  that  the  vessel  had  touched  at  Ampannan  pre- 
vious to  the  transaction ;  and  it  is  possible,  perhaps  proba- 
ble, that  he  would  have  required  assistance  to  conduct  the 
vessel  into  the  harbour — that  assistance  which  is  ordinarily 
required  when  a  person  in  charge  of  a  vessel  comes  off  a 
port  with  which  he  is  not  well  acquainted,  and  resorts  to  the 
assistance  of  a  pilot,  or  some  other  person  possessed  of  local 
knowledge.  With  regard  to  the  crew,  it  is  averred  thit 
they  were  so  few  that  they  could  not  have  navigated  this 
vessel  with  safety.  If  I  compare  the  original  number  of 
twenty-eight  as  against,  first,  fourteen,  and  then,  when  the 
others  returned,  eighteen,  I  should  say  that,  if  twenty-eight 
were  indispensable  for  the  safe  navigation  of  the  vessel,  the 
probability  would  be  that  eighteen  were  not  sufficient  to 
conduct  her  with  the  same  facility.  But  I  must  not  foiget 
that  I  am  speaking  of  a  vessel  engaged  in  the  whaling  trade, 
which  takes  people  on  board  not  merely  for  the  purposes  of 
navigation,  but  for  conducting  the  occupation  for  which 
they  go  out,  and  the  number  is  not  in  proportion  to  the  too- 
nage.  A  whaler,  in  fact,  carries  more  hands  than  other  ves- 
sels. Looking  at  the  tonnage  of  the  Mary,  I  should  think 
that  eighteen  men  were  adequate  to  her  safe  conduct  under 
ordinary  circumstances ;  and  it  is  not  alleged  that  the  vessel 
had  sustained  damage,  or  that  the  weather  was  boisterous. 
The  fifbt  ser-      Now,  what  were  the  services  performed  ?     These  gentle- 

^^^^'  men  came  on  board,  and,  in  the  space  of  two,   or  three,  or 

four  hours — probably  in  two  hours  and  a-half — this  vessel, 
without  any  great  exertion,  was  safely  moored  in  the  har- 
bour of  Ampannan.  This  may  be  classed  as  service  the  first, 
for  which  a  compensation  is  claimed  ;  but  before  I  give  my 
opinion  as  to  what  the  nature  of  that  demand  is,  I  think  it 
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will  be  convenient  to  prosecute  my  inquiries  to  the  end  of      Dkc.  10. 

*^«  *^-  .  Th^Mury. 

It  appears  that  there  was  resident  upon  that  island,  a 

Captaio  King,  who  was  owner  of  the  vessel  called  the 
Mtmkey^  and  that  he,  in  conjunction  with  the  other  gentle- 
men concerned  in  the  prosecution  of  further  measures,  de- 
termined to  go  for  the  purpose  of  attacking  the  pirates. 
What  object  did  they  go  to  effect  at  that  time,  connected  Object  in  at- 
with  the  safety  of  the  ship  and  cargo?  Did  they  go  to  re-  Jj^j"^  '*"«  P'- 
cover  the  master  and  the  rest  of  the  persons  from  custody  by 
force  ?  I  cannot  come  to  any  such  conclusion,  and  for  this 
plain  and  obvious  reason — the  ransom,  which  the  master 
desired  to  be  sent,  was  sent  for  the  purpose  of  peaceably 
obtaining  the  restoration  of  the  master  and  his  men.  Ulte* 
rior  objects  were  in  view ;  but  it  never  can  be  contended  for 
a  single  moment  that  the  primary  intention  was  not  that  the 
master  and  the  men  should  be  restored  by  means  of  the  ran- 
som, and  not  by  the  force  sent.  It  cannot  be  contended  that  Not  to  rescue 
the  force  went  with  the  view  of  compelling  the  Malays  to  ac-  ®  ^'*^" 
cept  the  ransom,  because  if  they  had  power  to  do  that,  they 
had  power  to  rescue  them  without  ransom.  It  is  quite  clear 
that  no  such  intention  was  entertained,  because  it  is  stated  in 
the  Act  on  Petition  that  the  vessel  of  Captain  King  was  pre- 
pared for  action,  and  that  he  gave  directions  to  keep  her 
same  distance  astern,  in  order  that  the  pirates  might  not  see 
her  till  the  crew  of  the  Mary  had  been  rescued  by  ransom, 
not  by  force  or  intimidation ;  and  in  fact  the  men  were  re- 
stored to  liberty  by  the  sacrifice  of  property,  and  not  by  any 
act  done  by  the  salvors.  When  as  many  of  the  men  as  could 
be  procured  for  the  ransom  were  recovered,  then  the  attack 
commenced.  It  is  not  very  clearly  stated  whether  that 
attack  was  made  with  any  prospect  of  recovering  the  car- 
penter and  two  other  persons,  or  whether  it  was  for  the 
purpose  of  punishing  the  Malays.  If  I  were  to  come  to  any 
conclusion  one  way  or  the  other,  looking  at  the  probabilities 
of  the  case,  I  see  no  chance  whatever  that  that  attack  could 
have  been  so  successful  as  to  have  compelled  by  force  the 
restoration  of  the  men.  But  be  this  as  it  may,  the  attack  First  attack 
waa,  as  far  as  their  restoration  is  concerned,  unsuccessful,      ""^"cces^  "  • 
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Dec.  10.  After  this  attack  had  been  made,  the  whole  of  this  force 

TheM  TV      '^^^^  ^  ^^  island  about  sixty  miles  off  the  scene  of  action,  on 

the  N.E.  coast  of  Lombok,  taking  the  Mary  with  them,  for 

Ulterior  ex-  the  purpose  of  attacking  the  pirates  there.     I  think  it  is 

connected  w'Uh  ^"'^  impossible  to  contend  that  any  part  of  this  ulterior  expe- 

ship.  didon  had  the  slightest  to  do  with  rescuing  the  cargo  est 

crew  of  the  Mary.  It  was  a  common  union  for  the  purpose 
of  inflicting  punishment  on  the  pirates,  and  not  with  a  view 
to  the  benefit  of  the  Mary^  her  cargo,  or  crew.  Having 
been  unsuccessful  in  this  attack,  all  parties  returned  to  the 
port  of  Ampannan  on  the  Ist  of  January. 

I  have  heard  it  argued,  that  one  of  the  advantages  which 
the  Mary  derived  from  these  proceedings  was,  that  if  there 
had  been  no  other  vessel  to  protect  her,  after  the  persons  de- 
tained in  custody  had  been  released,  the  pirates  might  have 
attacked  the  ship,  and  she  would  not  have  been  able  to  re- 
sist. But  this  argument  appears  to  me  to  be  supported  by 
no  sound  reasoning.  The  Mary  would  have  been  very 
nearly  in  the  same  state  of  equipment  as  she  originally  was. 
Though  she  had  lost  three  of  her  crew,  she  had  twenty-two 
or  twenty-threfe  men  on  board ;  she  was  armed  as  she  was 
before,  and  I  can  see  no  reason  to  believe  that  she  was  not 
as  capable  of  protecting  herself  as  in  the  first  instance. 
First,  the  only      Looking  at  these  facts,  I  am  very  clearly  of  opinion  that 

salvage  service,  every  thing  done  subsequently  to  the  29th  December  is  not 

of  the  nature  of  a  salvage  service ;  but  I  think  it  right  to 

say  more :  that  even  had  the  attempt  been  perfectly  succes- 

Rescueof  the  ful — had  it  been  an  intention  carried  into  effect,  of  rescuing 

hav^beensuch!  ^^^^  persons  from  a  state  of  slavery— I  am  at  a  loss  to  con- 
ceive, the  Mary  herself  having  been  brought  into  a  port  of 
perfect  security,  on  what  possible  ground  I  could  call  that  a 
salvage  service.  Supposing  that,  during  war,  a  French 
cruiser  had  captured  a  British  merchantman,  and  taken  out 
the  master,  mate,  and  one  of  the  crew,  and  then  left  her 
with  the  rest  of  the  crew,  and  that  another  British  vessel  had 
come  up  and  rendered  her  assistance,  because  of  the  defi- 
ciency of  the  crew,  and  had  afterwards  captured  the  French 
vessel,  with  the  master,  mate,  and  man ;  would  anybody 
contend  that  the  capture  of  the  French  vessel,  and  the  re- 
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taking  of  the  master,  mate,  and  man,  wai  a  salvage  service      Die.  10. 
which  ooold  be  so  compensated  ?    Impossible.    I  am  deal*     jT^Marv 
reus  of  making  these  observations,  that  we  maj  never  lose 
nght  of  die  principle,  that  a  civil  salvage  is  neither  more  nor     What  is  dvil 
less  than  a  rescuing  of  the  ship  and  cargo  from  some  danger  "^^'"S^ 
or  distress. 

The  only  point  remaining  is,  whether  the  service  rendered 
on  the  29tJi  of  December,  of  bringing  the  vessel  into  port, 
was  or  was  not  of  the  nature  of  a  salvage  service.  I  am  of 
opinion  that  it  was,  but  that  it  was  the  very  slightest  possi-  The  serrics 
ble.  It  was  of  the  nature  of  a  salvage  service,  principally  ^^  •"g"'- 
because  a  signal  of  distress  was  hoisted,  which  induced  the 
salvors  to  go  out  and  render  assistance,  and  because  I  think 
the  fidr  result  is,  that  they  were  ignorant  of  the  locality,  and 
required  some  assistance  to  bring  the  Maiy  safely  into  the 
port  of  Ampannan  ;  and  to  a  certain  degree  it  partakes  of  a 
salvage  service,  because  the  original  strength  of  the  crew 
had  suffered  some,  though  not,  as  I  think,  any  serious,  dimi- 
nution. 

Und^  these  circumstances,  then,  the  value  of  the  ship 
and  cargo  is  absolutely  of  no  importance  whatever,  because 
it  is  quite  impossible,  in  what  I  consider  to  be  so  trifling  a 
case  of  merit  (I  mean  which  is  legally  entitled  to  remunera- 
tion) as  this,  to  take  that  into  account.  I  do  not  mean  in 
the  slightest  degree  to  depreciate  the  efforts  of  those  who 
went  on  the  expedition  to  North  Island.  I  think  I  should 
not  be  justified  in  giving  one  shilling  more  than  £80,  with 
coats,  as  there  was  no  tender. 

Proctors :  HealeSf  for  the  salyors ;  Oostlmg^  for  the  owner. 


9imo0«tite  arourt  of  Canterlbtttfi* 

December  13. 

Maltass  and  others  o.  Maltass. — AUegalion.'-^This  A  will  made 
was  a  business  of  proving  an  attested  copy  (the  original  being  E^n^i^^ren- 
abroad)  of  the  will  of  Mr.  John  Maltass,  of  Smyrna,  by  Mr.  tage,  but  bom 
Jdm  Maltass,  his  son,  and  two  other  executors,  again^  Mrs.  •^  domicUed 

VOL.  II.  p 
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Dec.  13.  Maltass,  his  widow  and  relict  The  jpaper  was  propounded  in 
Makass  V  '^  Allegation,  which  pleaded  that  the  deceased's  father  was 
Maltass.  bom  in  England,  and  about  eighty  years  since  proceeded  to 
in  Turkey ;  in-  Smyrna,  where  he  became  a  derk,  and  afterwards  partner, 
valid  by  Eng-  in  a  mercantile  house,  and  continued  to  reside  at  Smyrna 
by  ^e  ]g^  Qf  till  his  death  ;  that  he  married  there  and  had  issue,  the  de- 
Turkey,  unless  ceased  being  his  eldest  son,  whom,  when  six  years  of  age, 
to  English^ub-  ^®  ^"^  ^  England  for  education ;  that  at  fourteen,  the  de- 
jects.—Allega-  ceased  returned  to  Smyrna,  where  he  became  a  merchant, 
InMKrit  ""^  resided  till  his  death  in  1842,  at  which  time  he  was  pos- 
jected.  sessed  of  £40,000  in  English  funds'  securities;  that  he  wrote 

the  will  in  question  with  his  own  hand,  and  subscribed  it 
on  the  22nd  October,  1841,  but  not  in  the  presence  of  any 
witness ;  that  by  the  laws  of  the  Ottoman  Empire  it  is  not 
competent  to  a  Turkish  subject  to  make  any  testamentary 
disposition  of  his  property,  which  is  divided  amongst  his 
relations  according  to  a  fixed  standard  ;  but  by  the  Capita- 
lations  and  Articles  of  Peace  between  Great  Britain  and 
Turkey,  finally  confirmed  by  the  Treaty  of  the  Dardanelles, 
in  1809,  it  is  agreed  (sec.  26)  "  that,  in  case  any  English- 
man, or  other  person  subject  to  that  nation,  or  navigating 
under  its  flag,  should  happen  to  die  in  our  Sacred  Domi- 
nions, our  fiscal  and  other  ofiicers  shall  not,  upon  pretence 
of  its  not  being  known  to  whom  the  property  belongs,  inter- 
pose any  opposition  or  violence,  by  taking  or  seizing  the 
effects  that  may  be  found  at  his  death,  but  they  shall  be 
delivered  up  to  such  Englishman,  whoever  he  may  be,  to 
whom  the  deceased  may  have  left  them  by  his  will ;  and 
should  he  have  died  intestate,  then  the  property  shall  be  de- 
livered up  to  the  English  Consul,  or  his  representative  who 
may  be  there  present ;  and  in  case  there  be  no  Consul  or 
Consular  representative,  they  shall  be  sequestered  by  the 
Judge,  in  order  to  his  delivering  up  the  whole  thereof, 
whenever  any  ship  shall  be  sent  by  the  ambassador  to  re- 
ceive the  same." 

The  will  was  in  the  English  form,  commencing,  "  I,  John 
Maltass,  British  merchant,  residing  in  Smyrna,"  &c-;  it 
was  signed  by  the  deceased,  and  it  exhibited  the  word 
</  witnesses,"  without  any  names  thereunder. 
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PhilUmore,  D.,  opposed  the  admission  of  the  Allegation. —      Dxc.  13. 
The  question  is,  can  this  be  considered  a   will,  assuming     j^aUass  v. 
that  the  deceased  was  a  British  subject  domiciled  at  Smyrna  ?       MaUau, 
The  Act  of  Victoria  applies  to  all  wills  of  British  subjects  Abqumsmt. 
wheresoever.     [Per  Curiam. — How  was  the  deceased  a 
British  subject  ?   He  was  bom  in  Turkey.  Was  his  father  at 
his  death  a  domiciled  British  subject?]   No.  [Per  Curiam. 
— Then  how  does  the  Statute  apply  to  such  a  person  ?]   Then, 
q^iBcvnque  vid  datd^  whether  a  British  or  a  Turkish  subject, 
this  is  not  a  valid  will. 

Sir  John  Dodson,  Q.  A.,  in  support  of  the  Allegation. — 
The  deceased  was  either  a  British  subject  domiciled  at 
Smyrna,  or  a  British  subject  to  all  intents  and  purposes. 
If  the  latter,  I  admit  we  could  not  claim  probate  of  this 
paper.  But  if  he  was  domiciled  in  Turkey,  then  the  Sta- 
tute has  no  application  to  the  question.  Stanley  v.  Bemes* 
shews  that  the  lex  domicilii  prevails,  in  testacy  as  well  as  in 
intestacy.  Then,  if  the  Turkish  law  applies,  the  question 
is,  whether  the  general  law  of  Turkey  is  not  modified,  in 
respect  to  the  deceased,  by  the  Capitulations  and  Treaty  of 
1809.  Under  the  peculiar  circumstances  of  his  case,  the 
deceased  must  be  considered  a  foreigner ;  whether  a  British 
subject  or  not,  I  will  not  say ;  for  some  purposes,  he  would 
be  a  British  subject ;  he  was  neither  an  Englishman  abso- 
lutely, nor  a  Turk  absolutely,  but  he  was  intermediate  be- 
tween the  two.  The  law  of  domicil  must  be  applied  to  him 
subject  to  the  Treaty,  which  prescribes  no  form  of  a  will. 
It  is  dear  that  he  has  "  led  effects  by  his  will."  A  will 
written  by  a  man  with  his  own  hand  is  a  good  will  by  the  Jus 
Geniiumj  and  is  so  recognized  in  every  country  but  our  own. 

R.  PhilUmorey  D.,  on  the  same  side. 

Sib  H.  Jennbr  Fust. — The  facts  of  this  case  lie  in  a  JuDGMKirr. 
narrow  compass.  The  will  in  question  is  in  the  handwriting 
of  the  party ;  it  is  signed  by  him,  but  not  witnessed,  and 
if  it  were  the  will  of  a  British  subject  domiciled  in  England, 
it  would  be  invalid.  I  confess,  when  I  first  read  the  Alle- 
gation, the  question  arose,  how  this  could  be  a  will  at  all, 
supposing  him  to  be  a  domiciled  subject  of  Turkey,  or  a 
•  3  Hagj?.  E.  R.  373. 
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Die.  la      domiciled  British  subject.    But  I  am  told  that  he  waa  a  kind 
Maltasav      o^  i^o'^-descript — not  a  subject  of  Turkey  or  of  England— 
MaUoMB.      and  that  his  will  must  be  tried  according  to  the  Jus  Gentium. 
Let  us  first  inquire  what  is  the  law  of  Turkey,  appUcaUe 
to  a  person  so  situated.     His  father  was  domiciled  in  Tur- 
key i  he  was  himself  bom  there,  and  resided  there  (with 
the  exception  of  eight  3rears)  from  his  burth  till  his  death. 
I  must  look  at  the  Turkish  law,  unless  I  have  it  established 
to  my  satisfaction  that  a  person  so  situated  is  not  subject  to 
that  law.     All  I  find  stated  in  this  Allegation  is^  that,  by 
the  law  of  Turkey,  a  subject  cannot  dispose  of  his  property 
The  law  of  by  will,  but  that  an  Englishman  in  Turkey  may.    But  what 
^ble^^to^'ttiis  ^*  ^®  ^*^  of  Turkey  applicable  to  a  person  bom  in  the  Tar- 
case  ;  kish  dominions,  who  has  resided  in  the  Turkish  dominions, 
and  dies  in  the  Turkish  dominions  ?     I  am  of  opinion  that, 
not  before  the  whatever  may  be  the  real  state  of  the  law,  the  Allegation 
does  not  bring  it  before  the  Court  in  such  a  form  that  the 
2?*5f*'®*l  *  Court  can  act  upon  it.    I  consider  the  deceased  to  have  been 
ject.  A  Turkish  subject,  and  consequently  under  the  law  of  Tur- 
key, and  therefore,  primdjacie^  incompetent  to  make  a  will 
.^^l^tion     at  all.    I  must  reject  the  Allegation. 

Proctors: — F.  Dyke,  for  the  executors ;  TokeTf  for  the  widow. 


<Sourt  of  t^e  Bean  attH  flt^avtn  of  S^u  Vaul% 

Decbmbeb  16. 

Nullity  of  Scott,  falsbly  callbd  Jonbs,  v.  Jones.— Catwc— 
tadkRcaSa^  "^^^8  was  a  suit  of  nullity  of  marriage  impotentUB  causa,  by 
not  sustained,  the  woman  against  the  man.  The  parties,  Samuel  Jones  and 
certificate  ne-  ^^^^^beth  Rebecca  Scott,  were  married  on  the  8th  April, 
gativing  the  1841^  he  being  thirty-six,  and  she  twenty- two  years  of  age. 
mation,°and''  They  lived  together  at  bed  and  board  for  twenty-three  days 
there  not  hay-  and  nights  immediately  following  the  marriage,  but  ceased  to 
ncSJ^^UiT"  ^^^i*  ^^^  ^e  Is^  May,  1841.  On  the  19th  May,  1842, 
tatio,  the  woman  took  out  a  Citation,  under  her  maiden  name  of 

Scott,  against  Mr.  Samuel  Jones^  in  a  cause  of  nullity  of 
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marriage  by  reason  of  his  impotency.  The  Libel,  which  Die.  16. 
was  admitted  without  opposition^  pleaded  that  the  man  was  «^  j^^^^ 
naturally  impotent,  and  that  it  would  appear  to  competent 
judges  diat  such  his  natural  impotence  was  irremediable  and 
not  to  be  relieved  by  art.  The  answers  of  Mr.  Jones  were 
taken  to  the  Libel,  and  nine  witnesses  were  examined  in 
support  of  it,  and  the  persons  of  both  the  man  and  woman 
had  been  submitted  to  the  inspection  and  examinaticm  of 
two  eminent  surgeons  in  the  metropolis,  viz.  Sir  Benjamin 
Brodie  and  Mr.  Blagden,  whose  certificate  formed  a  part  of 
the  evidence^  and  Mr.  Blagden  had  been  examined  as  a  wit- 
ness in  the  cause. 

AddamSf  D*t  and  12.  PhilUmore^  D.,  were  heard  for  the 
woman ;  and  Sir  John  Dodson,  Q.  A.,  was  Counsel  for  the 


Db.  Fhillimore. — ^The  clear  result  of  the  evidence  and  Judgmxmt. 
proofe  is,  that  hitherto  the  marriage  has  not  been  consum* 
mated:  this  fact  is  admitted  by  Mr.  Jones  in  his  answers, 
and  by  his  Counsel  in  their  argument.    Another  fact,  as 
clearly  established,  is  the  virginity  of  the  party  who  insti- 
tuted these  proceedings.  I  do  not  remember  a  case  in  which 
such  a  £»ct  has  been  more  clearly  proved :  the  certificate  of 
both  the  surgeons  is  full  to  this  point,  as  well  as  to  the  ab* 
sence  of  all  defect  or  peculiarity  in  the  structure  of  her    Nostractiiral 
person,  and  Mr.  Blagden  deposes  on  his  oath  that  he  had  ^^ «"  «*•"«' 
not  the  sli^test  doubt  of  her  virginity  at  the  time  of  her 
examination.    On  the  other  hand,  the  medical  examiners 
certify  that  they  can  observe  no  peculiarity  or  defect  of 
structure  in  the  person  of  Mr.  Jones  which  should  prevent 
him  from  consummating  his  marriage;  and  Mr. Blagden 
swears  that,  judging  from  external  appearance,  there  is  no 
physical  cause  to  render  him  impotent.    There  is  no  proof 
before  me^  therefore,  of  the  malformation  of  the  husband, 
and  the  Counsel  on  the  part  of  the  promoter  of  the  suit  have 
been  oompdled  to  admit  that  they  have  failed  in  their  proof 
of  this  fiict ;  but  they  have  contended  that  the  proof  of  his 
frigidity  is  complete,  and  that  the  rule  of  die  triennaHs      Rule  of 
eokabiiaiio  has  never  been  incorporated  into  our  administrar  ^J^J^  ^^' 
tion  of  this  branch  of  the  Canon  law.   I  am,  however,  clearly 
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Dec.  16.      of  opinion  that,  in  a  case  of  this  description,  in  which  there 

ScoUv  Janes  ^®  ^^  natural  malformation,  no  physical  infirmity  of  any 
sort,  apparent  to  the  medical  examiners,  acting  under  the 

applicable  to  authority  of  the  Court,  the  triennial  cohabitation  has  been 
invariably  required.  I  have  always  understood  that  it  was 
on  this  ground  alone,  namely,  the  absence  of  the  triennial  co- 
habitation, that  Dr.  Bettes worth  dismissed  the  suit  of  Grm- 
haldeston  v.  Anderson,  where,  the  marriage  having  taken  place 
in  1775,  the  suit  commenced  in  1777  ;  the  parties  had  not 
cohabited  quite  three  months.  This  judgment  was  affirmed 
The  reason  on  appeal  to  the  superior  Court.  The  reason  for  this  caution 
is  obvious : — to  use  the  expression  borrowed  from  the  Canon 
law,— that  the  Church  may  not  be  deceived ;  or,  in  other 
words,  that  confusion  may  not  be  brought  into  families, 
scandal  imputed  to  the  Ecclesiastical  jurisdiction,  and  the 
general  indissolubility  of  marriage  impaired  and  degraded 
by  parties,  declared  impotent  by  a  competent  Court,  inter- 
marrying with  other  persons,  and  becoming  the  fathers 
and  mothers  of  families :  no  fact  being  more  familiar  to 
the  professors  of  medical  science,  than  that  the  consum- 
mation of  marriage  is  often  impeded  and  delayed  frcHii 
the  operation  of  various  causes,  mental  as  well  ,aa  phy- 
sical. 
Hardship  of      Stress  has  been  laid  in  argument  on  the  effect  which  has 

the  case :  lyoexi  produced  on  the  health  of  the  promoter  of  this  suit  by 

the  misery  and  unhappiness  necessarily  consequent  on  the 
non-consummation  of  her  marriage,  and  I  admit  that  the 
evidence  of  the  father  and  mother  of  this  young  woman  is 
natural  and  credible,  and  entitled  to  all  tenderness  and 
consideration  at  the  hands  of  the  Couit,  on  this  as  well  as 
No  argument  the  other  points  in  the  case.     But,  admitting  the  fact,  how 

forinterferencc.  ^^^  j  redress  it?  I  have  no  right  or  power  to  do  so:  the 
law,  proceeding  on  general  maxims,  forbids  interference  on 
notions,  whether  supposed  or  real,  of  hardship  in  particular 
cases.  The  law  has  defined  the  limits  of  my  judgment ;  1 
have  no  power  to  annul  a  marriage,  in  which  the  cohabita- 
tion has  continued  for  little  more  than  three  weeks;  in  which 
the  plea  of  malformation  is  negatived,  and  in  which  the  me- 
dical authorities  certify  that  there  is  no  physical  circumstance 
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to  prevent  the  husband  from  the  due  consummation  of  his      Dxc.  16. 

marriage.  

Under  these  circumstances,  I  can  do  nothing  but  dismiss 

the  husband  from  all  further  observance  of  justice  in  this     Husband 
gait.  dismissed. 

TAe  Proctor  for  the  husband  moved  the  Court  to  assign 
the  wife  to  return  to  cohabitation ;  but 

The  Court  declined  to  make  such  order,  leaving  it  to 
the  husband  to  take  the  proper  steps^  if  .the  wife  withheld 
restitution  of  conjugal  rights. 

Proctors : — Puckie,  for  the  husband ;  MtdcUeton^  for  the  wife. 


H^igfl  arourt  of  flUtniraUff* 

December  16. 

The  **  Gazelle." — Act  on  Petition, — This  was  an  action     Collision.  — 
by  the  owners  of  the  Charles,  a  brig  of  107  tons,  against  Application  of 
the   steam-vessel    Gazdle,  belonging  to  the  Hull   Steam-  House   Rules, 
Packet  Ccmipany,  to  recover  damages  for  the  loss  of  the  ">  supersession 
brig  and  her  cargo  by  a  collision,  which  occurred  in  the  the  river.— The 
river  Thames^  near  Bugsby's  Reach,  early  in  the  morning  TrinityMasters 
of  the  8th  of  May.     The  brig,  which  was  on  her  voyage  to  ^{^^  ^  „»a|. 
Yarmouth,  heavily  laden  with  a  general  cargo,  was  proceed-  Ut$  of  nautical 
ing  down  channel,  close-hauled  on  the  starboard  tack,  and  t^^ffidavitsin 
the  Gazette  was  coming  up  channel,  when  the  collision  took  the  cause. 
place,  in  consequence  of  which  the  brig  eventually  sank. 
The  Court  was  assisted  by  Trinity  Masters.* 
Haggard,  D.,  for  the  Charles. — This  vessel  had  dropped 
down  the  river  as  far  as  Limehouse  Reach,  where  she  an- 
chored till  break  of  day,  when  the  voyage  was  resumed. 
The  tide  was  half-ebb,  and  the  wind  S.W.  by  W.    The  brig 
had  rounded  Blackwall  Point,  and  come  into  Bugsby's 
Reach,  about  three  o'clock.     A  large  number  of  colliers  lay 
on  the  south  side  of  the  river  here,  and  the  master  directed 
the  man  at  the  helm  to  keep  near  the  collier  section.    The 
Gazelle,  coming  out  of  Woolwich  Reach,  saw  the  Charles 
*  Captain  Weller  and  Captain  Ellerley. 
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Dtc.  16.  at  the  distance  of  500  or  600  yards.  The  latter,  being  in 
The  GazeBe,  ^^'  proper  course,  saw  the  steamer  coming  up  in  a  northern 
course,  and  the  pilot  called  to  the  man  at  the  helmy  **  Hdm 
a-port !"  to  bring  her  to  the  weather  (south)  thore,  to  whidii 
being  on  the  starboard  tack,  it  was  our  duty  to  keep  dote. 
Our  helm  being  ported,  we  expected  that  the  steamer  would 
have  gonfe  to  the  larboard  tide  of  the  brig;  instead  of 
which,  she  altered  her  course  to  the  S.,  and  mutt  have  pot 
her  helm  to  starboard,  to  come  between  the  brig  and  the 
collier  section,  and  thus  athwart  the  brig's  hawse.  We  called 
to  her  to  "  Port ;"  but  she  took  no  notice,  and  ran  with 
great  violence  stem  on  into  the  larboard  bow  of  the  Charles, 
On  the  part  of  the  steamer,  it  is  said  that  she  kept  as  near 
the  S.  shore  as  she  could,  which  is  the  ordinary  course  of 
steamers  coming  up  the  river ;  that  the  wind  was  from  the 
W. ;  that  the  brig  was  in  mid-channel,  and  that,  on  nearing 
the  steamer,  we  ported  our  helm  within  100  yards.  We 
deny  this,  and  it  is  improbable  that  we  should  attempt  to 
cross  the  steamer's  bows. 

Jermery  D.,  on  the  same  side. — ^The  question  is,  whether 
the  rules  laid  down  by  the  Trinity  House  are  not  applicable 
to  this  case,  and  if  so,  whether  their  non-observance  by  the 
Gazelle  was  not  the  cause  of  the  accident. 

Addamsy  D.,  for  the  Gazelle, — If  the  rule  was  applicable, 
and  it  was  in  our  power  to  comply  with  it,  the  blame  lies  on 
us ;  but  I  submit  that  the  rule  does  not  apply*  Every  thing 
that  could  be  done  was  done  by  the  steamer ;  the  engines 
were  stopped  and  reversed,  and  she  was  going  aw^,  when 
the  brig  ran  upon  the  steamer,  not  the  steamer  on  the  brig, 
which  ported  her  helm  too  late. 

Harding^  D.,  on  the  same  side. 
SuMMiNo  UP.  Dr.  Lushinoton  (to  the  Trinity  Masters). — ^This  is  a  case 
of  very  considerable  importance,  both  with  regard  to  the 
value  of  the  property  at  stake,  and  also  with  r^rard  to  some 
of  the  principles  which  have  been  advanced  in  argument; 
and  notwithstanding  that  it  has  been  so  ably  and  elaboratdj 
discussed,  it  is  my  duty,  as  concisely  and  perspicuously  as 
I  am  able,  to  bring  under  your  consideration  such  arguments 
as  have  a  bearing  on  the  present  case. 
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I  will,  in  the  first  place,  advert  to  what  has  been  urged      Dec.  la 
pon  you,  with  great  vehemence^  by  the  two  Counsel  who    y^^^^^, 
«ve  addressed  you  on  behalf  of  the  owners  of  the  Gazelle, 
lamdy,  that  it  is  our  duty  to  decide  this  case  by  the  evi- 
lence  which  has  been  given,  and  not  to  abandon  that  evi- 
lenoe  for  the  purpose  of  applying  any  preconceived  rule  of 
igfatand  wrong.     Now,  with  regard  to  the  evidence,  so 
ir  as  it  concerns  mere  facts  as  to  what  took  place,  undoubt- 
dly»  we  must  decide  by  that  evidence,  comparing  the  tes« 
mony  given  on  the  one  side  with  that  given  on  the  other, 
ifting  it  by  its  intrinsic  probability,  and  then  coming  to  a 
etermination.    But  if  by  that  observation  it  was  intended 
9  go  further,  and  to  say  that,  with  regard  to  matters  of     In  matters  of 
autical  practice  and  experience,  you  are  to  be  guided  by  the  "iTO^theTni^ty 
ffidavits  in  the  case,  I  utterly  deny  the  applicability  of  that  Masters  not  to 
rgument.    You  are  to  decide  this  question  with  reference  to  ^    ffid"^"te  ^ 
oor  own  knowledge  of  the  science  and  the  experience  you 
ossess,  and  I  hope  it  will  never  be  contended  that  your 
idgment  is  to  be  influenced  by  affidavits  from  other  nautical 
eraons,  swearing  that,  in   their  opinion,  this  or  that  was 
roper  to  be  done.     Sure  I  am  that  it  would  lead  to  the 
reatest  confusion  and  uncertainty,  rather  than  to  any  satis- 
actory  determination. 

I  DOW  come  to  the  circumstances  of  the  case,  and  will 
Knnt  out  on  what  points  of  importance  there  appears  to  be 

conflict  of  evidence.  It  is  stated,  on  behalf  of  the  Charles^ 
bat  '*  Ae  was  rounding  Blackwall  Point,  on  the  starboard 
icky  close-hauled,  to  sail  through  the  reach,  the  wind  be- 
ig  still  S.W.  by  W. ;  the  yards  were  braced  up,  and  the 
late*  who  was  at  the  helm,  was  desired  by  the  master  to 
jeep  the  brig  up  towards  the  ships,  meaning  the  collier  sec- 
ton.''  The  master  of  the  Charles,  instead  of  proceeding 
iown  mid-channel,  kept  as  close  as  he  could  to  the  southern 
bore,  and  when  he  descried  the  steamer  coming  up  channel, 
le  ported  his  helm,  for  the  purpose  of  letting  her  pass  on 
he  larboard  side.  On  the  part  of  the  Gazelle,  it  is  stated 
hat  she  was  coming  up  channel,  intending  to  hug  the  south- 
m  shore,  leaving  the  channel,  two-thirds  of  the  river,  as 
he  states,  open  to  vessels  coming  down  channel ;  that  the 

VOL.  II.  o 
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Dec.  16.  wind  was  W.  instead  of  S.W.  by  W.,  as  alleged  on  behalf 
TheGazeOe,  ®^  ^^  Charles,  The  Charles  put  her  helm  to  port.  On  the 
part  of  tlie  Gazelle  the  statement  is  in  these  words,  and  they 
are  very  important:  *'The  brig,  when  so  seen,  was  500  or 
600  yards  distant,  about  a  point  and  a  half  on  the  steamer^fl 
starboard  bow."  Nothing  whatever  is  stated  to  have  been 
done  on  the  part  of  the  Gasdle  at  that  particular  time ;  she 
descries  the  Charles  at  this  distance,  and  so  far  as  I  can  as- 
certain from  the  affidavits,  after  so  descrying  her,  she  did 
nothing,  but  kept  her  course.  The  Gazdle  goes  on  to  state, 
that  if  the  Charles  had  kept  her  course,  as  other  sailing  ves- 
sels had  done,  they  would  have  passed  without  the  risk  of 
collision ;  but,  instead  of  so  doing,  all  of  a  sudden,  and 
when  within  100  yards  of  her,  she  ported  her  helm,  as  if 
to  pass  to  the  larboard  of  the  steamer.  That  is  a  very  im- 
portant averment  in  the  Act,  and  gave  rise  to  a  very  mge- 
nious  argument  on  the  part  of  Dr.  Addams-^namely,  that 
the  helm  of  the  Charles  was  not  ported  till  too  late  a  period 
for  the  Gazelle  to  have  followed  her  example.  I  was  very 
much  struck  with  that  argument,  and  referred  to  the  affida- 
vits in  the  cause ;  but  they  do  not  support  the  averment.  All 
the  affidavits  are  nearly  to  this  effect,  and  I  will  take  the 
statement  from  Mr.  Hurst,  the  captain  of  the  Gazdk. 
"That  when  the  brig  had  arrived  within  a  short  distance  of 
the  steamer  (within  80  or  100  yards),  and  was  broad  on  the 
steamer's  starboard  bow,  it  was  apparent  to  him  that  she  had 
ported  her  helm,  which  she  ought  not  to  have  done  ;"  not 
that  she  then  ported  her  helm,  but  when  she  came  within 
that  distance,  he  then  discovered  thnt  she  had  done  it — how 
long  antecedently  he  does  not  say.  The  expressions  in  the 
other  affidavits  are  nearly  to  the  same  effect — as,  **  dis- 
covered," or  "  it  appeared  to  them."  Then  it  is  further 
averred  that,  "  upon  so  seeing  her.  Captain  Hurst,  in  the 
same  breath,  as  the  only  mode  of  avoiding  the  then  threat- 
ened collision,  ordered  the  steamer's  engines  to  be  stopped 
and  the  paddles  reversed,  both  which  orders  were  obeyed 
as  soon  as  given,  and  whereby — to  wit,  by  such  instant 
stopping  and  reversal  of  her  engines  alone  —  the  brigi 
which,  notwithstanding  the  hailing,  persisted  in  keeping 
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her  altered  course,  was  prevented  from  striking  a-midships ;"  Dec.  J  6. 
and  then  the  collision  took  place.  And  it  is  very  distinctly  xh/oZ  jn 
sworn  in  the  affidavito,  on  the  part  of  the  Gazelle,  that  this 
stoppng  and  reversal  of  the  engines  had  actually  taken 
place  before  the  collision ;  and  not  only  so,  but  one  of  the 
gentlemen,  whose  affidavit  was  referred  to  by  the  Counsel 
for  the  Gazelle^  swears  that  she  was  retrograding  at  the 
time  of  the  collision. 

Now  the  question  appears  to  resolve  itself  into  this  :  what 
ought  to  have  been  done  by  the  Gazelle  at  the  time  when  she 
first  discovered  the  Charles  500  or  600  yards  distant  ?  If  she 
ought  then  to  have  ported  her  helm,  there  cannot  bethe  slight- 
est doubt  that  the  collision  might  have  been  avoided^nay, 
if,  after  the  period  when  the  master  discovered  that  the  helm 
of  the  Charles  was  ported,  instead  of  stopping  and  re- 
versing the  engines,  he  had  ported  the  helm,  I  should  be 
led  to  conjecture  that  the  accident  would  have  been  avoided. 
If  there  was  time  for  the  engines  to  be  stopped  and  reversed, 
and  for  the  vessel  to  retrograde,  there  must  have  been  time 
to  alter  the  helm. 

The  question,  therefore,  which  I  submit  with  deference  The  question. 
to  your  better  judgment,  turns  on  this  point :   ought  or 
ought  not  Captain  Hurst  and  the  other  persons  in  charge  of 
the  vessel  to  have  ported  the  helm  at  the  time  when  they 
first  descried  the  Charles  f     See  how  the  position  stands : 
it  is  not  denied  that,  by  the  rule  established  by  the  Trinity 
Board,  in  ordinary  cases,  on  a  sleam-vessel  coming  up  the 
river  and  a  sailing  vessel  going  down,  it  would  be  the  duty 
of  the  steam-vessel  to  pass  larboard  side  to  larboard  side ; 
but  it  is  said  that  the  peculiar  circumstances  of  this  case 
ought  to  render  it  an  exception  to  the  general  rule.     Now  I 
am  by  no  means  prepared  to  deny  that  there  may  exist  so  • 
peculiar  a  combination  of  circumstances  as  to  render  the 
application  of  that  rule  contrary  to  all  common  justice  or 
expediency.    I  am  not  prepared  to  deny  its  possibility  ;  but     The  rule 
I  am  perfectly  aware  of  this,  that  if  that  rule  is  to  operate  ^^^^  ^^.^^J 
for  the  general  benefit  and  safety  of  navigation,  and  to  be  a  sal  application. 
guide  for  masters  and  crews,  going  up  the  Thames,  it  must 
be  a  rule  of  almost  universal  application.     If  every  man  is  to 
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Dkc.  16.  engraft  upon  it  his  own  exceptions  according  to  his  views  of 
TheGazdk  co^^^^^^^^ce  or  advantage,  it  would  soon  degenerate  into  no 
rule  at  all.  It  is  alleged  by  the  Gazelle  that  it  was  the  duty 
of  the  Charles  to  have  gone  down  mid-chann^;  that  die 
ought  not  to  have  approached  the  southern  shore,  and  there- 
fore mistook  her  proper  course;  but  that  the  GazeUe, 
coming  up  heavily  laden,  was  to  have  kept  the  soutbem 
Alleged  rule  shore.  Whether  or  not  that  is  an  established  rule,  of  oniver- 
o  the  nver.  ^  practice,  you  must  form  your  judgment,  for  you  are 
acquainted  with  the  practice  on  the  river^  I  am  not.  Sop- 
pose  it  to  be  the  rule,  then  follows  this  question :  whether, 
when  two  vessels  are  in  this  particular  pan  of  the  river  (the 
neighbourhood  of  Bugsby's  Hole),  and  one  descries  the 
other  approaching  in  such  a  straight  line  that  there  is  a  pro- 
bability of  a  collision,  the  practice  and  custom  of  a  steamer 
keeping  to  the  southward  and  leaving  a  sailing  veasd  to  go 
down  the  mid-channel,  is  to  supersede  the  rule. 

There  are,  however,  one  or  two  points  on  whidi  I  think  it 
right  to  give  you  my  opinion,  because  they  are  not  matters 
of  nautical  skill,  but  questions  of  law. 

It  has  been  endeavoured  to  be  impressed  on  your  minds, 
that  the  master  of  the  Charles  was  not  on  deck  at  the 
time  of  the  collision ;  that  all  matters  were  in  confusion ; 
that  this  accident  arose  from  an  erroneous  judgment,  and 
therefore  the  blame  must  rest  on  the  Charles.  My  opinion, 
which  I  am  bound  to  give  you,  is  that  the  master  was  on 
deck,  and  for  this  plain  and  obvious  reason  :  it  is  distinctly 
sworn  to  by  himself  and  six  others,  and  appears  from  the 
whole  res  gesta  and  the  conversation  he  had  with  Brown  the 
waterman,  and  against  that  is  opposed  nothing  but  the  de- 
clarations of  Brown.  Taking  the  declarations  to  have  been 
•  made  in  the  very  words  sworn  to,  how  far  can  I  put  the  de- 
clarations of  a  man  afterwards  not  only  in  competition  with 
his  own  affidavit,  but  with  the  affidavit  of  six  other  persons, 
who  swear  to  that  which  they  saw  ?  So  far  as  the  fact  can 
have  any  bearing  upon  the  decision  of  the  case,  I  give  it  as 
my  decided  opinion,  that  the  evidence  clearly  proves  him  to 
have  been  on  deck  at  the  time.  There  is  another  point 
which  it  is  necessary  to  notice.     A  little  has  been  said  as  to 
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i^leqt  after  the  collision.    Giving  no  opinion  as  to  who      Dec.  16. 

to  blame,  I  am  not  in  any  degree  satisfied  that  such    77^^  GazdU 

ect  took  place.    Indeed,  it  is  nothing  more  than  a  8up« 

don  of  what  might  have  been  the  consequences  if  cer- 

Ihings  had  been  done.    But  it  must  be  recollected  that, 

'  the  collision,  all  things  were  necessarily  in  confusion, 

I  never  can  hold  parties  bound  by  strict  rules  as  to  opi- 

s  which  persons  may  form  subsequently  that  another 

a  better  course  might  have  been  resorted  to. 

ow,  you  will  have  the  goodness  to  tell  me  your  opinion, 

>  whether  you   think  the  Charles  was  to  blame  in  the 

ne  she  followed,  in  putting  her  helm  to  port ;  or  whether 

think  the  Gazelle  was  to  blame  in  adopting  the  plan  she 

adopt — not  porting  her  helm  when  she  first  discovered 

Charles. 

A.PTAIN  Wbllbr  :  We  both  concur  in  opinion  that  the  OriNiov. 

rles  did  right  in  keeping  close  to  the  collier  section ; 

had  the  Gazelle  acted  agreeably  to  the  regulations,  she 

Id,  by  putting  her  helm  to  port,  have  gone  to  the  N.E. 

le  Charles,  and  avoided  the  collision. 

IS  Court.— I  pronounce  for  the  damage.  Jodgmkht. 

octoTB'.^F.Dyke,  for  the  Charles  ;  Pulley,  for  the  Gazelle. 


Orerogatiu^  (ECourt  of  fltanutbuvv. 

December  17. 

LooRE  V.  KiMO. — Allegation. — This  was  a  business  of     A  Codicil  at- 

dng  the  will  with  two  codicils  of  Mr.  Henry  Robert  ^^^^J^^  ^ 

g,  by  Mr.  Charles  Henry  Moore,  one  of  the  executors,  nubscribed    in 

nst  Mr.  Edward  King,  brother  of  the  deceased  and  the  presence  of  the 

o'  ,  .      1      testator,  being 

ir  executor,  and  also  the  residuary  legatee  named  in  the  alone  with  him; 

.    The  Court  had  been  moved  (November  7th)  to  decree  ^J**"^^^^ 

Mite  of  the  papers  on  an  ex-parte  motion,  which  it  re»  and'  subscribed 

5d,  and  directed  that  the  papers  should  be  propounded,  by  another  wit- 

.  .        «  ^. .      „  *        *,i         .       ne88,inthepre- 

suit  was,   therefore,  a  fnendly  one.     An  Allegation  senceofthetes- 

■Uiod  fbradmis^on,  which  pleaded  as  follows :  that  the  tntorandof  the 
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Dsc.  17.      deceased  died  16th  August,  1842 ;  that,  on  the22Dd  Mardi, 
Moort  V.  King.  I®***  ^^  ^^7  executed  his  will,  and  on  the  Ist  Septemher, 

.  1841,  a  codicil  thereto,  whereby  he  bequeath   eto  S.  D^ 

first  witneiSy        ,  _      ^  ___  _..         ,,  .  .^  m^^*^         • 

who  (lid    not  wife  of  W.  D.  (an  old  servant),  an  annuity  of  £20,  and  to 

Uien  subsOTbe,  her  daughter,  H.  D.,  £150  ;  that,  on  the  6th  August,  1842, 
her   signature,  ^^  deceased  was  confined  to  his  bed  by  illness^  and  in- 
and  Mknow-    tending  to  execute  a  further  codicil,  thereby  to  bequeath 
AilegBtion  pro-  further  legacies  to  S.  D.  and  her  daughter,  he  requested  hk 
pounding  the  sister,  Mrs.  C,  who  was  attending  upon  him,  to  bring  hiin 
-- l^wi^  of  ac-  P®°^  ^°^'  ^^^  paper,  as  he  wished  to  write  a  codicil  to  his 
hnmoMgiMg       will;  that  Mrs. G.  thereupon  brought  to  him  writing  mate- 
to^esteton^by  ^^  ^^^  ^^  deceased  then,  with  his  own  hand,  wrote  and 
§  9  of  the  Act,  subscribed  the  paper  (A)  propounded,  in  the  presence  of 
Jdta^w?^**^  Mrs.  C,  who,  at  his  request,  subscribed  her  name  thereto, 
in  the  presence  of  the  deceased,  but  no  other  person  was 
then  present ;  that,  about  half  an  hour  afterwards,  on  the 
same  day,  Mrs.  C,  at  the  request  and  fntan  the  dictation 
of  the  deceased,  who  was  too  weak  to  express  all  his  wishes 
at  once,  wrote  a  paper  (B),   now   appearing  written  on 
the  same  sheet,  after  the  writing  A.,  and  the  same  was 
thereupon  signed  by  the  deceased  alone ;  that,  on  the  8th 
August,  1842,  Sir  D.  D.,  who  was  attending  him  as  his 
physician,  paid  him  a  visit,  and  the  deceased  then  requested 
Mrs.  C,  who  was  in  the  room  with  them,  to  give  him  the 
paper  (A),  which  the  deceased  shewed  to  Sir  D.  D.,  and  ad- 
dressing him,  in  the  presence  o^  Mrs.  C,  said  to  him,  ^<  This 
is  a  codicil  to  my  will,  signed  by  myself  and  my  sister,  as 
you  will  see  at  the  bottom  of  the  paper ;  you  will  oblige  me 
if  you  will  also  add  your  signature,  two  witnesses  being 
necessary ;"  that  Sir  D.  D.  assented,  and  placed  the  paper 
on  a  chest  of  drawers  by  the  deceased's  bedside,  in  order  to 
affix  his  signature  to  the  paper ;  that  Mrs.  C.  stood  beside 
Sir  D.  D.  at  this  time,  and,  in  the  presence  of  the  deceased, 
pointing  to  her  name  in  the  codicil  (A),  said,  *<  There  is  my 
signature,  you  see;   you   had  better   place  yours  under* 
neath ;"  that  Sir  D.  D.  thereupon  subscribed  his  name  to 
the  paper  (A),  in  the  presence  of  the  deceased,  and  then 
turned  over  the  paper  to  sign  the  part  marked  (B);  that  Mrs. 
C.  thereupon  pointed  to  the  signature*  of  the  deceased  ap- 
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pearing  thereoD,  and  said  to  Sir  D.  D.,  ''  You  must  write      Dbc.  17. 
your  name  under  Himry's,  for  I  have  not  signed  this  codi-  jifoorTvTjRiiy. 
oil  ;**  and  that  Sir  D.  D.  thereupon  subscribed  his  name 
thereto  in  the  presence  of  the  deceased :  and  the  Allegation 
concluded  by  pleading  that  paper  (A)  was  duly  executed 
according  to  law,  as  a  codicil  to  the  will. 

Paper  (A)  was  to  this  effect :—  Pap«  (A). 

I  leave  Mrs.  D.  [of,  &€.]•  £\0  more  than  I  left  her  by  my  Co- 
dicil to  my  Will  [to  make  her  annuity  thirty  Pounds  a  year  in- 
stead.] I  also  give  to  her  daughter  and  my  God-daughter,  H.  D., 
XI 00  more  than  I  have  left  her  by  the  Codicil  to  my  Will.  Henry 
Robert  King. 

S.C. 
Witness, 
D.  D. 

Paper  (B)  was  as  follows  *^« 

I  also  bequeath  to  W.  E.  XI 00,  and  X50  each  to  L.  F.  and  C.  Paper  (B). 
M.     I  give  my  Gold  Watch  that  I  generally  wear  to  my  Godson, 
J.  R.  K.,  and  my  other  [watch]  left  me  by  my  father  to  my  Bro- 
ther,  J.  W.  K.    Also  to  A.  B.  I  leave  X30,  and  Mourning  rings 
to  my  Grandmother,  J.  H.,  and  my  Sister,  S.  C. 

Henry  Robert  King. 

Witness, 
D.  D. 

Two  other  testamentary  papers,  containing  bequests,  one 
(C)  dated  6th  August,  1842,  signed  by  the  deceased,  and 
written  and  attested  by  Sir  D.  D. ;  the  other  (D)  without 
date  or  signature,  written  by  S.  C,  the  deceased's  sister* 
were  annexed  to  Mr.  Moore's  Affidavit  of  Scripts. 

R*  PhilUmoref  D.,  against  the  Allegation.  Two  questions  AaauMnrr. 
arise  as  to  these  testamentary  papers  ;  first,  does  the  Will 
Act  (§  9)  require  that  both  witnesses  should  be  present  at 
the  same  time  when  they  attest  ?  secondly,  does  die  gesture 
of  the  witness  in  this  case  (Mrs.  C.)*  in  pointing  to  her 
name,  accompanied  by  the  words  "  There  is  my  signature," 
constitute  such  an  acknowledgment  as  is  valid  in  lieu  of 
signing  ?  Under  the  liberal  construction  of  the  Statute  of 
Fraudsf  by  Courts  of  £quity  and  Common  Law,  it  came  to 

*  The  passages  enclosed  within  brackets  nrere  interlined, 
t  29  Car.  2,  c.  3.* 
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P«<^- 17.  be  considered  that  an  acknowledgment  by  a  testator  of  hk 
Moore  v.  Kimo.  ^^^  ^^  equivalent  to  signing,  and  heiice  it  was  held  that, 
when  witnesses  attested  the  acknowledgment,  they  attested 
the  signing  of  the  will.  The  safe  mode  of  coDstruing  the 
Stat.  1  Vict.  c.  26  is  by  comparison  with  the  Stat,  of  Frauds. 
A  greater  degree  of  strictness  was  intended  by  the  L^sla- 
ture  in  the  present  statute.  The  word  "shall,"  sec.  9,  inAe 
branch  of  the  sentence  relating  to  witnesses,  is  imperative, 
and  has  been  so  held  by  the  Court  in  re  Alien.*  The  his- 
tory of  the  word  ^*  acknowledge  **  was  dwelt  upon  in  die 
recent  case  of  Ilatt  v.  Genge.t  The  cases  are  given  by  Mr. 
Roberts, j:  and  fully  explained,  from  Lemayne  v.  Stanley^ 
down  to  White  v.  The  British  Mu9eum.\\  That  of  Grayitm 
V.  Atkinson%  is  an  instructive  case  as  to  the  attestation  of  an 
acknowledgment.  In  Parke  v.  Mears  **  and  in  Grellier  ?. 
NeaUfff  acknowledgment  of  the  instrument  was  held  equally 
valid  with  acknowledgment  of  signing,  in  a  deed.  The 
other  side  must  shew  that,  under  the  Statute  of  Frauds, 
the  acknowledgment  of  attestation  was  equivalent  to  attest- 
ing. The  words  of  the  statute  are,  that  the  devisor  shall 
sign  and  the  witnesses  shall  *'  attest  and  subscribe."  The 
word  ''subscribe"  points  more  forcibly  to  actual  hand- 
writing than  the  word  "  sign,"  which  is  not  applied  to  the 
witnesses.  Harrison  v.  Harrison^XX  There  is  only  one  case 
under  the  Statute  of  Frauds  in  which  the  question  arose 
whether  owning  his  signature  by  a  witness  was  equivalent 
to  attestation ;  that  of  Risley  v.  Temple  ;§§  but  there  was  no 
Per  Cub.  decision  on  the  point  [Per  Curiam. — If  the  result  of 
that  case  had  been  given,  it  would  almost  seem  to  go  the 
whole  length  of  the  present  question.]  If  there  was  a 
doubt  under  the  Statute  of  Frauds,  it  is  removed  by  that  of 
Victoria,  which  expressly  allows  acknowledgment  as  to  tes- 
tators, but  is  silent  as  to  acknowledgment  by  witnesses  :  the 

*  2  Curt.  331.     See  also  4  Burn,  Ecc.  Law,  274>.    Phillimore*s  Ed. 

t  1  Notes  of  Ca.  579.  \  On  Frauds,  382—392. 

§  3  Lev.  1.  S.C.  al  nom.  Lemaine  v.  Staneky,  Freem.  538. 

0  6  Bing.  310.  ^  2  Ves.  454.. 

•*  2  Bos.  &  P.  217.  ft  Peake,  N,P.  Ca,  14«. 

\\  8  Ves.  185.  §§  Skin.  106. 
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inference,  therefore,  is,  that  the  Legislature  did  not  mean  to      Die.  17. 
extend  it  to  witnesses.     In  re  Mead^^  the  Surrogate  held  j|f<,of«  v.  Eng, 
that  where  one  of  the  witnesses  had  not  actually  subscribed 
the  will  herself,  the  attestation  was  defective. 

H.  Nkhollf  D.,  in  support  of  the  Allegation* — In  re  Mam- 
field  f  and  re  Simmonds,^  the  witnesses  were  not  present 
animo  atiestandif  as  in  McCratv  v.  Gentry.^  The  rules  of  evi- 
dence allow  of  three  different  modes  of  attesting  instruments 
requiring  evidence  of  signature :  1,  where  the  party  actually 
ngna  in  the  presence  of  witnesses ;  2,  where  he  makes  a 
mark  in  the  presence  of  witnesses ;  S,  where  he  acknow- 
ledges his  signature  or  mark  in  the  presence  of  witnesses. 
\¥ith  respect  to  the  third  mode,  in  Grayson  v.  Atkinson^  Lord 
Hardwicke  said :  ^'  At  the  time  of  making  that  Act  of  Par- 
liament, and  ever  since,  if  a  bond  or  deed  is  executed  by  the 
person  who  signs  it ;  afterward  the  witnesses  are  called  in, 
and  before  these  witnesses  he  acknowledges  that  to  be  his 
hand  ;  that  is  always  considered  as  an  evidence  of  signing 
by  the  person  executing,  and  is  an  attestation  of  it  by  them. 
It  is  true,  there  is  some  .difference  between  the  case  of  a  deed 
and  a  will,  in  this  respect ;  because  signing  is  not  necessary 
to  a  deed,  but  sealing  is ;  and  I  do  not  know  it  was  ever 
held  that  acknowledging  sealing,  without  witnesses,  has  been 
sufficient.  But,  notwithstanding,  that  is  the  rule  of  evidence 
relating  to  signing.  Thus  it  stands  on  the  words  of  the 
daase  itself,  penned  on  the  common  practice  and  usage  in 
point  of  evidence  as  to  the  signing  of  instruments  which  do 
not  require  the  solemnities  of  deeds."  Therefore,  to  have  a 
signature  acknowledged  in  the  presence  of  witnesses  deemed 
equivalent  to  a  signature  made  in  the  presence  of  witnesses 
is  a  Common  Law  right  The  Common  Law  is  subject  to  the 
controlling  power  of  the  Statute  Law,  which  exercises  a  des- 
potic power  over  the  Common  Law  ;  but  where  it  prescribes 
a  mode  of  doing  a  thing,  leaves  it  to  do  it  af^er  its  own  form 
and  fashion.  Viner,  Abr,  tit.  **•  Construction  of  Statutes,"|| 
says,  '*  It  is  a  good  exposition  of  a  statute  when  the  reason 

•  I  Notes  of  Ca.  456.  t  Ibid.  362.  :  IHd,  409. 

5  3  Camp.  232.  ||   Vol.  19,  p.  512  (E.  6),  12—11.. 
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Dec.  17.  of  the  Common  Law  is  pursued.*'  '*  When  a  sUtute  wHli 
Hoore  v.  ISw.  ^^1  thing  to  be  done  generally,  and  does  not  appoint  anj 
special  mean,  it  shall  be  granted  according  to  the  course  of 
the  Common  Law.**  '<  Statutes  that  are  made  in  imitation  or 
supply  of  the  Common  Law  shall  be  expounded  according  to 
the  law.'*  Lord  Coke  says,*  it  is  a  maxim  of  the  CommoB 
Law,  that  *^  a  statute  made  in  the  affirmative,  witliout  any 
negative  expressed  or  implied,  doth  not  take  away  the  Coni'> 
mon  I^w."  In  1540  f  and  1542^  the  Sutute  Law  imposed 
two  manacles  upon  the  Common  Law,  by  the  Statutes  of 
Wills,  which,  being  restrictive  of  the  Common  Law,  must  be 
construed  strictly  in  favour  of  the  Common  Law.  Lord  Coke 
elsewhere  says,^  *'  There  is  also  a  diversity  between  an  Act 
of  Parliament  in  the  negative  and  in  the  affirmative ;  for  an 
affirmative  Act  doth  not  take  away  a  custom  ;  as  the  Statutei 
of  Wills,  of  32  &  S4  Hen.  8,  do  not  Uke  away  a  custom  to 
devise  lands,  as  it  hath  been  of\en  adjudged.**  A  modem 
Act,  8  &  4  Will.  4,  c  106,  "  for  the  Amendment  of  the  Law 
of  Inheritance,"  illustrates  Lord  Coke's  doctrine.  In  1676, 
the  Statute  of  Frauds  passed,  in  pari  maianA  with  the  Sta- 
tute of  Wills ;  and  being  restrictive  of  the  Common  Law,  is 
to  be  construed  in  favour  of  the  Common  Law  ;  it  was  so  held 
by  Lord  Nottingham  in  Ash  v.  Ahdy.\^  The  requisites  of  the 
Statute  of  Frauds  are,  that  the  will  shall  be  signed  by  tbe 
devisor  or  by  some  other  person  in  his  presence,  and  by  his 
express  directions.  It  became  necessary  to  know  how  the 
Common  Law  would  deal  with  the  Statute,  in  respect  to  sign- 
ing. What  were  the  modes  of  signing  ?  First,  the  devisor 
actually  signed  ;  secondly,  he  made  his  mark  ;  and  the 
Courts  of  Law  held  that  good.  A  difficulty  had  been  raised ; 
it  was  contended  that  it  was  necessary  to  prove  that  tbe 
party  making  a  mark  was  not  able  to  write ;  but  the  Courts 
of  Law  held  this  not  to  be  necessary.  Baker  v.  I>ening.^ 
Then  the  devisor  resorted  to  a  third  mode,  by  acknowledg- 
ing his  signature,  and  the  Courts  of  Law  and  Equity  held 
that  to  be  good.  Now  comes  the  case  of  the  witnesses,  who 
are  to  attest  and  subscribe  in  the  ])resence  of  the  devisor. 

*  2  Inst  200.  t  32  Hen.  8,  c.  1.  t  3i&  35  Hen.  8,  c,  5. 

§  CcLitt.  115  a.       II  3  Swanet.  66k  t  B  Ad.  and  £.  91. 
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My  notion  of  attesting  is,  the  being  present  and  attending      Dec.  17. 
to  what  is  done  by  the  testator  ;  and  subscribing  is,  putting  ^  j., 

a  mark  to  the  instrument,  to  enable  them  to  swear  that  it 
was  the  same.     They  (first)  actually  signed,  or  (secondly) 
put  their  mark.     Harruon  v.  Harrison ;  *  Addy  v,  Gruf.f 
Then  (thirdly)  could  the  witnesses  acknowledge  their  sub- 
scriptions ?     I  know  of  no  case  but  that  cited  from  Skinner, 
which  is  not  against  me^  and  therefore  I  will  examine  the 
third  point  upon  principle.    Lex  nunquam  coegU  ad  impam- 
bilku    The  Courts  of  Law  attach  but  little  importance  to 
partiesy  who  attest  a  deed,  subscribing  in  the  presence  of  the 
party  executing,  and  the  witnesses  as  often  as  not  carry  the 
instrument  into  another  apartment,  and  write  the  attestation 
there^  subscribing  their  names,  to  enable  them  to  identify 
the  instrument  and  swear  that  it  was  the  very  instrumoit 
signed  in  their  presence,  and  they  write  their  attestation  to 
shew,  in  case  of  their  death,  that  all  that  is  purported  to 
have  been  done  was  done.    But  the  Statute  of  Frauds  re- 
quired that  the  witnesses  should  subscribe  in  the  presence 
of  the  devisor.    The  act  of  the  witnesses  is  not  of  so  much 
importance  as  the  act  of  the  party  executing ;  and  if  there 
were  three  modes  of  a  party's  executing,  there  were,  or 
ought  to  have  been,  three  modes  of  wipiessing  the  act.     I 
will  put  an  extreme  case  against  myself.     Suppose  a  party, 
travelling  in  an  obscure  part  of  the  country,  becomes  dan- 
gerously ill,  and  a  will  is  made  for  him,  and  having  with 
difficulty  procured  three  strangers  to  witness  it,  the  three 
peraoos,  being  present,  agree  to  attest  the  will,  and  the  tes- 
tator acknowledges  his  handwriting,  and  that  the  will  was 
his^   and    requests    the  three    persons  to  subscribe  their 
names,  in  token  of  attestation.     Suppose  they  should  an- 
swer :  "  We  are  willing  to  do  so,  but  it  is  a  custom  in  our 
parts  to  acknowledge  our  subscription,  and  we  will  take 
the  paper  into  another  room,  and  bring  it  back  and  ac- 
knowledge to  you  our  signatures ;  and  if  you  refuse  this, 
we  will  not  do  as  you  ask ;  we  have  taken  your  acknow- 
ledgmenty  why  not  take  ours  ?"     The  testator  accedes  ;  the 
witnesses  sign  in  another  room,  bring  the  paper  back  to  the 
•  S¥p.  di.  t  9  Ves.  jun.  604  a. 
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Dec.  17.  testator,  and  acknowledge  their  signature^.  The  will  is  dis- 
Moore  v.  JQm.  P^ted,  and  comes  before  the  arbitrator.  What  would  a  Court 
of  Common  Law  say?  "We  decide  against  the  Statute 
Law,  which  is  restrictive  of  the  Common  Law»  and  to  be 
construed  strictly  against  the  Statute  Law^  and  if  there  are 
three  modes  in  which  a  devisor  can  execute  a  will  in  the  pre- 
sence of  witnesses,  there  are  three  modes  in  whidi  wit- 
nesses may  subscribe,  and  there  are  no  negative  words  in 
the  Statute."  Then  in  the  case  of  White  v.  The  BritUk  Ms- 
seum,  it  was  held  that  a  testator  might  acknowledge  the  in- 
strument to  be  his  will  without  producing  it  to  the  wit- 
nesses, and  if  the  signature  was  to  the  will  at  the  time,  this 
was  a  good  acknowledgment.  The  Statute  Law  started  at 
this  decision,  and  the  Act  of  Victoria  was  passed,  venting 
its  spite  against  the  Common  Law.  This  Statute  is  tit  pan 
materia  with  the  statutes  of  Wills  and  of  Frauds,  and  im- 
posed further  restraints  on  the  execution  of  wills.  Then 
how  stands  the  Common  Law  mode  of  signing  under  the 
Statute  of  Victoria  ?  First,  the  testator  may  actually  sign; 
or,  secondly,  make  his  mark  (which  the  Court  holds  good) ; 
or,  thirdly,  acknowledge  his  signature,  which  the  statute 
affirms.  Then  the  witnesses  may,  first,  sign;  secondly, 
make  their  mark  ;  but  when  it  came  to  the  third  mode,  of 
acknowledging  the  signature,  a  question  arose.  Now  this 
was  a  right  under  the  Statute  of  Frauds :  is  it  taken  away 
by  express  enactment  ?  Is  there  an  implied  negative  ?  The 
interpreting  language  of  the  Statute  of  Frauds  will  furnish 
a  key  to  the  meaning  of  the  Statute  of  Victoria.  If  the 
Court  will  take  the  interpreting  language  of  the  Statute  of 
Frauds  and  apply  it  to  the  Statute  of  Victoria,  it  will  see 
that  the  words  in  the  latter  affirming  that  the  signature  of 
the  testator  may  be  acknowledged  in  the  presence  of  two 
witnesses,  seems  to  controvert  the  decision  in  While  v.  The 
British  Museum^  and  to  require  the  exhibition  of  the  testa- 
tor's signature  to  the  witnesses.  If  there  is  taken  away 
from  the  devisor  the  privilege  of  acknowledging  his  signa- 
ture without  exhibiting  it,  must  there  be  taken  away  the  pri- 
vilege of  the  witnesses  to  acknowledge  their  signature  ?  The 
9th  sec.  enacts  that  '<  no  will  shall  be  valid  unless  it  shall  be 
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in  writing  and  signed  at  the  foot  by  the  testator***  If  it  had  Dec.  17. 
ended  here,  no  witnesses  would  have  been  necessary ;  it  jj^^^^^y  jf^ 
therefore  provides,  *'  and  such  signature  shall  be  made  or 
acknowledged  by  the  testator  in  the  presence  of  two  or  more 
witnesses  present  at  the  same  time;"  that  is,  it  shall  be 
signed  in  their  presence ;  the  expression  *'  such  signature 
shall  be  made  **  being  employed  to  accommodate  the  lan- 
guage to  the  ensuing  alternative  mode,  ''  or  acknowledged.** 
The  first  alternative  mode  must  be  thus  read :  **  no  will 
shall  be  valid  unless  in  writing  and  signed  at  the  foot  or 
end,  and  (moreover)  unless  it  be  signed  by  the  testator  in 
the  presence  of  two  witnesses  present  at  the  same  time." 
The  Legislature  could  not  mean  that  a  testator  might  sign 
without  shewing  his  signature,  because  they  go  on  to  affirm 
that  he  may  acknowledge  his  signature ;  which  cannot  be 
done  without  shewing  it.  Then  I  propose  to  exclude  the 
absurdity  of  complying  with  the  first  alternative  mode, 
namely,  by  signing  and  not  shewing  a  signature,  by  de- 
ducing from  the  second  alternative  a  negative  by  implica- 
tion, that  a  will  shall  not  be  signed  without  shewing  the 
signature.  Having,  then,  deduced  one  negative  by  impli- 
cation  from  the  words  '*  or  such  signature  shall  be  acknow- 
ledged by  the  testator  in  the  presence  of  two  witnesses,*'  I 
argue  that  the  force  of  these  words  is  exhausted,  and  that 
you  cannot  deduce  from  them  a  second  negative  by  implica- 
tion, that  the  witnesses  shall  not  acknowledge  their  sub- 
scriptions. As  to  the  intention  of  the  Legislature,  Viner* 
states,  as  per  Saunders,  C.B.,  "  the  intention  of  the  makers 
may  be  collected  from  the  cause  or  necessity  of  making  the 
Act,  or  by  the  words  in  other  parts  of  the  Act,  or  by  fo- 
reign circumstances.**  I  therefore  submit  that  the  acknow- 
ledgment of  the  signature,  in  this  case,  is  equivalent  to  the 
making  of  it,  in  the  presence  of  the  other  witness. 

Sir  H.  Jennbr  Fust. — ^The  question  before  the  Court  is  Judgmknt. 
of  very  great  importance  with  respect  to  the  construction  of 
the  Statute,  1  Vict.  c.  26^  by  which  this  and  other  Courts 
are  to  be  governed  in  the  determination  of  all  questions  as 
to  the  due  execution  of  wills  of  real  as  well  as  of  personal 
♦  19  Abr.  519. 
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Dkc.  17.      property,  for  the  same  law  is  now  to  be  applied  to  each ; 

]y[0(,f^^jSSm^  ^"^^  ^^®  ^^^y  ioaposed  upon  the  Court  is^  to  find  its  way  as 
well  as  it  can  to  the  true  and  proper  construction  of  the 
whole  of  the  Statute — not  one  clause  only,  but  the  intent 
and  meaning  of  the  whole  Act  passed  for  amending  the  law 
with  respect  to  wills. 
Distinction        The  present  case  differs*  as  far  as  I  understand  it,  (rom 

of  present  case,  g^y  preceding  case.  In  Allen's  case^  the  signature  having 
been  attested  by  one  witness  one  day,  who  signed  in  the  de- 
ceased's presence  (being  alone  with  her  at  the  time),  the 
next  day,  the  deceased  acknowledged  her  signature  in  the 
presence  of  that  witness  and  of  the  other,  both  being  then 
present  at  the  same  time,  the  first  witness  not  referring  to 
her  attestation  at  the  time,  nor  acknowledging  her  sigosr 
ture,  and  the  second  witness  on  that  day  attesting  it  alone. 
The  Court  was  of  opinion  in  that  case  that  the  executkn 
was  not  sufficient  within  the  provisions  of  the  Statute.  In 
this  case  there  is  a  material  distinction,  the  deceased  having, 
in  the  first  instance,  signed  the  codicil  in  the  presence  of  hii 
sister,  who  wrote  the  paper  (B)  from  his  dictation,  and  who 
subscribed  paper  (A)  in  his  presence,  and,  on  a  subsequent 
day,  he  acknowledged  his  signature  to  another  witness  in 
the  presence  of  the  sister,  who  said,  in  the  presence  of  the 
deceased,  pointing  to  her  name  to  the  paper  (A),  "  There  is 
my  signature,  you  see ;  you  had  better  place  yours  under- 
neath." [NicholL  The  deceased  had  acquainted  himself 
with  the  law  of  wills.]  The  deceased  did  not  at  this  time 
desire  his  sister  to  be  a  witness.  There  is  this  distinction  be- 
tween the  present  case  and  that  of  Alien,  that  though  the 
sister  (who  attested  the  signature  of  the  deceased  the  first 
day)  did  not  attest  and  subscribe  the  paper,  in  the  literal 
sense  of  the  terms,  on  the  second  day,  she  did  point  to  her 
signature  and  acknowledge  it :  ''  There  is  my  signature, 
you  see."  The  question  is,  whether  this  is  a  sufficient  at> 
testation  and  subscription  within  the  9th  sec.  of  the  Statute. 
Admitting  all  that  has  been  said  as  to  the  construction  of 
Statutes  and  the  interpretation  put  upon  the  Statute  of 
Frauds  as  to  the  acknowledgment  of  a  will  by  a  testator,  as 
a  substitute  for  signing,  in  the  presence  of  witnesses,  there 
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remains  the  question  whether,  undei*  the  present  Act^  the  Dkc.  17. 
same  interpretation  is  to  be  put  upon  the  subscription  of  j^  ^ 
wittmses* 

We  all  know  that,  under  the  Statute  of  Frauds  (which,  Requisites  of 
It  has  been  contended,  is  in  pari  materia  with  the  Act  of  ^^*- ®^^™"^- 
Victoria),  where  it  was  required  that  a  will  should  be  signed 
by  the  testatm*,  and  attested  and  subscribed  by  three  or 
four  credible  witnesses,  it  was  held  that  the  signature  of 
the  deceased  might  be  at  the  top  of  the  will :  it  was  quite 
sufficient  for  the  testator  to  say,  *'  I,  so  and  so,  do  declare 
this  to  be  my  last  will  and  testament."  The  necessary  con- 
sequence would  be,  that  the  witnesses  called  to  attest  the 
will,  in  such  a  case,  would  not  see  the  signature  of  the  de- 
ceased ;  therefore,  an  acknowledgment  of  the  paper  being 
his  will  wo|ild  be  in  fact  an  acknowledgment  of  the  paper 
having  been  signed  by  him,  and  such  an  acknowledgment 
was  held  to  be  sufficient*  But  the  doubts  which  arose  under  Doubts  led  to 
that  Act,  and  the  construction  put  upon  it,  namely,  that  the  passing  present 
deceased's  acknowledging  the  paper  to  be  his  will  was  suffi- 
cient, seem  to  have  created  the  necessity  of  passing  the 
Act  of  Victoria,  though  the  decision  of  the  Judges  in  White 
V.  The  Trustees  of  the  British  Museum  was  the  immediate 
cause  (as  I  understand)  of  passing  the  Act — that  is,  it  is 
stated  in  the  Report  of  the  Commissioners  on  the  Law  of 
Property,  that  it  was  proper  that  the  doubts  should  be  re- 
moved. 

Now  this  is  an  Act  *'  for  the  amendment  of  the  laws  with     The  altera- 

respect  to  wills;"— not  an  original  Act,  but  to  amend  the  law,  *'">"*,  ™«<*e 

iT  .  .1,  ,  ..,,         thereby. 

and  m  many  instances  it  has  made  great  alterations  m  the  law, 

in  order  to  remove  doubts  as  to  what  shall  be  sufficient  to 

the  due  execution  of  wills,  and  in  the  9th  section  of  this 

Act,  there  is  a  departure  in  words  certainly,  and  I  think  in 

meaning  also,  froip  the  corresponding  section  of  the  Statute  of 

Frauds ;  for  by  that  Statute  it  was  enacted,  that "  all  devises 

and  bequests  of  lands  or  tenements,  &c.,  shall  be  in  writing, 

and  signed  by  the  party  so  devising  the  same,  or  by  some 

other  person  in  his  presence  and  by  his  express  directions, 

and  shall  be  attested  and  subscribed  in  the  presence  of  the 

devisor  by  three  or  four  credible  witnesses."    So  that  what 
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Dec.  17.  that  Statute  required  was  this: — that  the  will  should  be  in 
Moore  v.  King,  "^"^"^^  i  ^^  ^^  should  be  signed  by  the  party ;  and  that  it 
should  be  attested  and  subscribed  by  three  or  four  wit- 
nesses in  the  presence  of  the  devisor*  It  did  not  say  that 
the  will  should  be  signed  in  the  presence  of  the  witnesses  by 
the  devisor,  but  that  it  should  be  signed  by  him  and  attests 
ed  in  his  presence.*  Doubts  then  seem  to  have  arisen  as  to 
what  was  sufficient  for  a  due  execution,  and  it  was  hdd 
that  an  acknowledgment  of  the  will  by  the  testator  was  sui- 
dent ;  that  the  witnesses  need  not  attest  in  the  presence  of 
.  each  other,  but  might  attest  at  three  different  times  ;  if  the 
testator  made  his  signature  in  the  presence  of  one  witness, 
and  afterwards  acknowledged  the  will  in  the  presence  of 
another  witness,  and  again  in  the  presence  of  a  third,  this 
was  a  sufficient  compliance  with  the  Statute  of  Frauds.  He 
need  not  have  acknowledged  the  will  in  the  presence  of  the 
three  witnesses  present  together ;  he  might  sign  in  the  pre- 
sence of  one,  and  acknowledge  in  the  presence  of  the  other 
two  at  different  times*  But  great  doubts  having  arisen,  the 
Act  of  Victoria  was  passed  to  remove  them  ;  its  object  was 
to  leave  no  doubt,  to  make  every  thing  plain,  and  to  afford 
no  room  for  the  interpretation  of  the  law  by  Courts.  Let  us 
now  see  fiow  this  object  has  been  accomplished. 
Its  enact-  The  present  Stotute  enacts  (sec.  9)  that  "  no  will  shall  be 
valid  unless  it  shall  be  in  writing,  and  executed  in  manner 
hereinafler  mentioned  ;  (that  is  to  say)  it  shall  be  signed  at 
the  foot  or  end  thereof."  What  was  the  object  of  this  ?  To 
remove  the  doubts  which  had  arisen  under  the  Statute  of 
Frauds,  by  the  construction  of  which  the  name  of  the  de- 
ceased placed  at  the  top  of  the  will  was  held  to  be  a  suffi- 
cient signature.  Now,  the  will  must  be  signed  at  the  foot 
or  end,  and  the  signature  at  any  other  part  than  the  foot  or 
end  will  not.be  sufficient :  *^  by  the  testator  " — the  words  in 
the  Statute  of  Frauds ;  ''  or  by  some  other  person  in  his 
presence  and  by  his  direction :" — the  words  in  the  Statute  of 
Frauds  are,  '^or  by  some  other  person  by  his  express 
directions."  Then  as  to  the  signing,  the  Statute  does 
leave  it  here  to  a  Court  to  interpret  what  amounts  to  sign- 
ing, or  what  shall  be  equivalent  to  signing — whether  by  a 


mentf. 
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mark  or  in  any  other  mode,  and  I  have  held  that  a  mark  Dec.  17. 
would  be  sufficient  in  the  case  of  a  testator  or  of  a  witness.  MoonrT^Mg, 
But  this  is  not  all ;  for,  to  remove  all  doubts  whether  an 
acknowledgment  by  a  testator  would  be  sufficient,  the  Act 
has  expressly  directed  that  '*  such  signature  shall  be  made  or 
acknowledged  by  the  testator  in  the  presence  of  two  or  more 
witnesses  present  at  the  same  time,  and  such  witnesses  shall 
subscribe  the  will  in  the  presence  of  the  testator."  Now 
here  is  a  doubt  removed,  whether  an  acknowledgment  is  a 
sufficient  execution ;  it  is  to  remove  the  doubt  which  existed 
under  the  former  Statute,  that  this  Act  provides  that  an 
acknowledgment  of  the  signature  by  the  testator,  in  the  pre- 
sence of  two  or  more  witnesses,  shall  be  sufficient.  I  refer  Its  object,  to 
to  this  to  shew  that  the  true  intent  of  the  Act  is  to  remove  doubt^and  dis- 
as  far  as  possible  all  doubts  and  to  take  away  all  latitude  of  cretion. 
discretion.  The  signing  is  to  be  in  the  presence  of  two  or 
more  witnesses  (thus  reducing  the  number  of  witnesses  from 
**  three  or  four  "  to  two),  and  the  signature  must  be  made  in 
the  presence  of  two  or  more  witnesses,  or  an  acknowledge 
ment  of  the  signature  in  th^  presence  of  two  or  more  wit- 
nesses will  be  sufficient.  Then  there  is  an  additional  requi- 
site, not  to  be  found  in  the  Statute  of  Frauds  (and  upon 
which  several  cases  have  turned),  namely,  that  the  signature 
or  acknowledgment  must  be  made  in  the  presence  of  two 
or  more  witnesses  '*  present  at  the  same  time.'*  I  have  ad- 
verted to  the  construction  given  to  the  Statute  of  Frauds, 
that  the  signature  might  be  made  in  the  presence  of  one 
witness  and  afterwards  acknowledged  in  the  presence  of 
other  witnesses  not  present  at  the  same  time.  That  doubt 
is  also  now  removed ;  it  is  enacted  that  the  witnesses  must 
be  present  at  the  same  time,  and  the  Statute  goes  on  to 
enact,  ^'  and  such  witnesses  shall  subscribe  the  will  in  the 
presence  of  the  testator ;  but  no  form  of  attestation  shall  be 
necessary."  Now  the  question  really  is,  what  is  the  mean- 
ing and  interpretation  of  this  part  of  the  section,  as  to  the 
attestation  and  subscription  of  the  witnesses  in  the  presence 
of  the  testator? 

I  cannot  but  think  that,  where  the  object  of  the  Act  is  to 
remove  all  doubt  and  latitude  of  interpretation,  the  real  and 
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Dec.  IT.      trae  meaning  b,  that,  two  witnesaea  being  required  to  be 
Moore  v.  Khg.  P'^*^^^  ^  ^^  Mxae  time,  when  the  aignature  ia  made  or 

.^  acknowledged,  they  shall  then  attest  and  subscribe— not,  u 

Its  true  mean- .      ,  *    ^„         ,        ,        .,,  ,        .         *  •    -. 

ing,  that  both  ni  the  case  of  Aliens  that  the  will  may  be  signed  before  one 

witneisei  sh^  witness,  who  shall  attest  it,  and  acknowledged  before  ano- 
scribe  at   the  ^^'  ^^  ^  different  time,  who  may  alone  attest  it.     The 
same  time.       question  here  is,  whether  a  ngnature  made  in  the  presenoe 
of  the  testator  by  one  witness  one  day,  and  an  adLDOwled^ 
ment  of  her  signature  by  that  witness  on  another  day»  in  the 
presence  of  another  witness,  who  signs,  is  a  sufficient  com- 
pliance  with  the  Act    I  am  inclined  to  hold  that  it  is  not, 
and  that  unless  both  the  witnesses  attest  and  subscribe  in  the 
presence  of  the  testator,  when  he  made  or  acknowledged  iua 
signature,  it  is  not  sufficient.     If  Mrs.  C.  had  made  her 
signature  on  the  second  day  (supposing  she  had  attested  oa 
the  former  day),  it  would  have  been  a  good  attestation ;  b«t 
where  she  was  only  present  and  pointed  out  her  aignature, 
it  is  not  what  is  meant  and  intended  by  this  section.    The 
acknowledgment  of  the  will  by  the  testator  was  held  soffi- 
cient  under  the  Statute  of  Frauds  ;  but  here  the  Act  has 
pointed  out  the  mode  by  which  the  testator  must  acknow- 
ledge his  signature,    and  no  latitude  of  interpretation  is 
allowed.    No  such  mode,  however,   is  recognised   in  the 
section  with  respect  to  witnesses,  and  when  I  find  that  the 
Statute  itself  says,  ''  and  such  signature  shall  be  made  or 
acknowledged  by  the  testator  in  the  presence  of  two  or  more 
witnesses  present  at  the  same  time," — that  that  would  be  a 
sufficient  signing  under  the  Statute,  and  I  find  no  such 
Acknowledg-  words  to  justify  acknowledgment  by  witnesses,    I  am  of 
ture  by  a '^ul  ^HP^^i^^  ^^^  ^^  acknowledgment  of  his  subscription  by  a 
ness  not  suffi-  witness,  in  the  presence  of  the  testator,  and  of  another 
cient.  witness,  is  not  a  sufficient  compliance  with  the  Act. 

The  question  at  this  moment  is  as  to  the  admission  of  this 
Allegation,  and,  as  I  have  no  doubt  of  the  true  inteipreta- 
tion  of  the  Statute,  this  would  lead  me  immediately  to  re- 
ject the  Allegation ;  and  therefore,  being  of  opinion  that 
the  paper  was  not  duly  attested  by  two  witnesses  subscrib- 
ing in  the  presence  of  the  deceased  at  the  same  time,  I  must 
reject  the  Allegation. 
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But  there  it  a  circumstance  in  the  case  respecting  which  I>Ke.  17. 
I  ahoold  like  to  have  some  exphmation,  and  if  I  had  a  doubt  j^f^^yTTlKM. 
of  the  case,  1  should  let  the  Allegation  go  to  proof;  for  it 
appearsthaly  a  day  or  two  before  the  deceased  acknowledged 
his  signature  in  the  presence  of  Sir  D.  D.,  another  paper 
(C)  was  written  by  the  sister,  and  only  subscribed  by  Sir 
D.  D^  the  aiater  not  subscribing  the  paper :  what  ia  the 
jreaaon  Mrs«  G.  ^d  not  subscribe  that  paper  ?  [TAe  Proctor. 
The  reaaoQ  is  stated  in  the  afficUivit :  the  paper  bequeaths  a 
l^acy  to  her.]  Then  how  can  it  be  said  that  the  deceased 
had  satisfied  himself  as  to  the  law»  which  required  two  wit- 
nesaes,  and  yet,  knowing  it  was  necessary  to  have  two  wit* 
neasea,  he  does  not  have  this  paper  attested  by  a  second  wit- 
ness? 

I  have  no  doubt  in  my  own  mind  as  to  the  interpretation 
of  the  Statute.    I  reject  the  Allegation,  on  the  ground  that  it     Allegation 
ia  not  sufficient  for  the  purpose  for  which  it  is  ofiered  to  the  ^^ 
Court,   since,    if  the  facts  were  proved,   they  would  not 
enable  the  Court*  however  it  might  wish  to  do  so,  to  give 
effect  to  the  codicil. 

Vtocion: — NichoUt  for  Mr.  Moore;  Tokety  for  Mr.  King. 


HOOLKY   ANO    MaCQUIGOIN    V,  JoMBB   AND   JONES.  —      A  will,  bear- 

Cflwe.— The  deceased,  John  Evans,  otherwise  John  Evans  »"»  ?»  Jj*  ^^^ 

of   It  the  8ig- 
Jonesy  of  Tyny  Coed,   Llandudus,   Carnarvon,  died  95th  nature  of  the 

May,  1840,  about  seventy  years  of  age,  leaving  Elizabeth  ^^"^^^^^^^ 

Jcnea  (wife  of  William  Jones)  his  only  child.     On  the  day  ness^pronounc- 

before  his  death,  he  madea  will,  but  Mrs.  Jones,  having  been  «*  invalid,  the 

,.j...  .       t.ji.  «i  .         .    drawer   having 

advised  that  it  was  invalid  for  want  of  due  attestation,  m  signed  previous 

July,  1840,  took  out  Letters  of  Administration  of  her  fit-  to    execution, 
ther's  estate  as  dying  intestate.     In  Hilary  Term,   1842,  a  attesting    wit- 
Monition  was  taken  out  on  the  part  of  Ann  Hooley,  widow,  ness. 
end  Elizabeth  Macquiggin,  widow,  sisters  of  the  deceased, 
and  legatees  ui  the  will,  calling  upon  Wm.  Jones,  the  exe- 
cutor according  to  the  tenor,  to  bring  in  the  will  and  to 
aceept  or  refuse  probate,  and  a  decree  was  taken  out  against 
Elizabeth  Jones,  to  bring  in  the  Letters  of  Administration, 
and  shew  cause  why  they  should  not  he  revoked.    The 
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AllegatioiL 


Judgment. 


Dec.  17.      paper  in  question  was  executed  by  a  mark  at  the  end,  on  the 

yBoo^v.Jofiet.  ^^  band  of  which  appeared  the  following  words :  "  This 

was  wrote  by  Wm.  Prichard,  shopkeeper ;"  then  foUowed, 

below,  ''  Witnesses,**  and  the  mark  of  William  Williams. 

The  property  was  under  £700. 

The  Allegation  propounding  the  will  pleaded  that  the 
will  was  drawn  by  William  Prichard,  and  read  over  to  and 
approved  by  the  deceased,  who  subscribed  his  mark  there- 
to, in  the  presence  of  Wm.  Prichard  and  Wm.  Williams, 
both  present  at  the  same  time ;  that,  after  he  had  so  sub- 
scribed, Prichard,  by  the  desire  and  in  the  presence  of  the 
deceased  and  of  Williams,  wrote  the  names  *'  John  Evans" 
and  '*  witnesses,  William  Williams,"  and  to  the  latter  name 
Williams  subscribed  his  mark  in  the  presence  of  the  de- 
ceased and  of  Prichard,  as  a  witness  to  the  execution; 
that,  immediately  afterwards,  Prichard,  also  in  the  presence 
of  the  testator  and  Williams,  wrote  the  words  "  this  was 
wrote  by  Wm.  Prichard,  shopkeeper,"  thereby,  in  fact, 
subscribing  his  name  as  a  witness  to  the  due  execution  of 
the  will. 

JenneTf  D.,  for  the  legatees,  in  support  of  the  wfll 
Addams,  D.,  contra^  for  the  daughter. 

Sir  H.  Jenner  Fust. — This  is  the  will  of  a  Welch- 
man,  written  by  a  neighbour,  a  shopkeeper,  who  was  not 
acquainted  with  the  mode  of  executing  wills.  The  deceasedi 
it  appears,  dictated  the  will  in  Welch,  and  it  was  written  in 
English,  and  read  over  to  the  deceased  in  Welch  and  Eng- 
lish. At  the  side  of  the  deceased's  signature  are  the  words 
'*  This  was  wrote  by  Wm.  Prichard,  shopkeeper."  Whe- 
ther  this  referred  to  his  being  a  witness  to  the  will,  or  to  his 
having  written  the  whole  of  the  will,  might  have  been  doubt- 
ful, on  the  face  of  the  paper,  before  the  Statute.  But  it 
turns  out,  on  the  evidence  of  the  witnesses,  that  when  Pri- 
chard wrote  the  words,  he  never  intended  to  attest  the  exe- 
cution of  the  will,  but  only  to  shew  that  he  had  been  the 
writer  of  the  will  from  the  dictation  of  the  deceased.  Pri- 
chard himself  says :  "  I  observed  to  William  Williams,  that 
I  had  better  set  my  name  to  the  will,  to  shew  that  I  had 
written  it,  and  I  did  so,  in  the  presence  of  William  Wil- 


No  animus 
attestandi. 
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liams  and  of  the  deceased,  and  then^  having  filled  in  the  ^><^'  17. 
date^  I  took  the  will  to  the  deceased^  for  him  to  sign  it."  HooUvy,  Jones, 
Upon  interrogatory,  he  says :  '^  I  was  not  aware  that,  in 
order  to  make  a  will  valid,  it  niust  be  attested  by  two  wit- 
nesses :  I  did  believe  that  one  witness  only  was  required  to 
make  a  will  valid.*'  He  says  farther :  "  1  wrote  my  name 
to  the  will  to  shew  that  I  was  the  writer  of  it ;  I  did  believe 
that^  as  I  was  the  vrriter  of  the  will,  I  could  not  become  a 
witness  to  iL"  Then  he  distinctly  states  that  he  wrote  the 
words  before  the  deceased  signed  the  will :  « I  did  write  the 
words  *  This  was  wrote  by  Wm.  Prichard,  shopkeeper/ 
previous  to  the  deceased  making  his  mark  or  cross :  I  wrote 
these  words  not  for  the  purpose  of  attesting  the  deceased's 
mark  or  signature,  because  the  deceased  had  not  then  made 
his  signature ;  but  I  wrote  them  to  shew  that  I  was  the 
writer  of  the  will." 

Under  these  circumstances^  I  do  not  think  it  is  possible 
for  the  Court  to  say  that  this  is  a  will  signed  by  the  de- 
ceased in  the  presence  of  two  witnesses,  and  attested  and 
subscribed  by  them,  as  the  witness  Prichard  expressly  says 
it  was  not  so  attested.  I  am  of  opinion  that  the  evidence  is 
not  sufficient  to  support  the  will,  and  I  pronounce  against  Will  pro- 
its  validity.    The  costs  to  be  paid  out  of  the  estate.  ^^^i^^ 

Proctors: — fFadeson,  for  the  legatees ;  B/ffcA:6;<m,  for  the  ad- 
ministratrix. 


Higfl  otoutt  of  atHmtralts* 

December  20. 

Thb  "  Bbulah,"— y<c/  on  Petition. — On  the  Srd  August     Salvage.  — 

last,  the  Court  awarded  to  the  owners,  master,  and  crew  of  ^PPprtion- 

.  ment — A  scale 

the  steam-tug  Copelandy    belonging    to   the   Shipowners  of  distribution 

Steam-tug  Company,  the  sum  of  £500  for  salvage  services  gj^g^°„"  f^^^ 

roidered  to  the  Beulah  transport,  which  had  got  ashore,  salving  vessel) 

The  Company  had  distributed  the  sum  according  to  rules  ft>^r«<l- 

laid  down  by  themselves,  whereby  they  (the  owners)  took 
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Dec.  90. 
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£415,  and  allotted  £85  to  the  master  and  crew.  Of  tiiit 
latter  sum  the  master  daimed  five  per  cent,  poundage  (£25) 
on  the  whole,  and  the  engineer  two  per  cent.  (£10),^  and  of 
the  remaining  sum  the  captain  took  one»diinL  Foor  of  the 
crew,  to  whom'  a  sum  of  i:4.  15s.  Sd.  eadi  had  been  aUottcd 
as  their  proportion,  now  applied  to  the  Court  for  a  mote 
equitable  apportionment. 

Addams,  D.,  for  the  owners  of  the  CopdmrnL-^-SaX^ngt 
services  are  within  the  ordinary  duties  of  the  crews  of  tboe 
■leam-tngs.  They  are  liberally  paid,  and,  thongh  vbcbs- 
ployed,  their  wagcB  run  on.  It  is  well  known  to  tbese  mn, 
since  It  is  stated  to  them  when  taken  into  enplojnnent,  thsl; 
in  cases  of  salvage^  unless  under  particular  circmnstanocsi 
the  rewards  will  be  divided  according  to  the  Company's  rnlo^ 
•with  which  hitherto  all  have  been  satisfied.  [Put  Curiaii. 
What  is  the  ground  for  deducting  poundage?  You  fint 
give  the  master  £25,  and  then  one-third  of  the  remaining 
sum.]  The  master,  besides  his  judgment  md  skiU,  incan 
great  responsibility. 

Haggard,  D.,  for  the  mariners.  They  are  entitled  to  « 
more  liberal  reward  out  of  £500,  and  so  large  a  proportioB 
as  £415  should  not  be  appropriated  to  the  owners.  In  other 
cases,  the  apportionment  has  been  made  according  to  wages. 
The  '' Albion  ;**•  the  '' Howard  r\  the  ''Mary  Somer- 
vill€:'X 

Dr.  Lushinoton. — I  confess,  I  exceedingly  regret  that 
this  question  has  arisen,  because  I  doubt  whether  it  be  pos- 
sible, by  any  decision  which  I  shall  pronounce,  to  lay  down 
any  thing  in  the  nature  of  a  rule  which  would  govern  ami- 
lar  cases  of  this  nature  in  future.  I  think  the  present  ques- 
tion is  distinguished  from  those  which  have  been  cited,  and 
for  the  reasons  I  am  about  to  state.  The  service  for  which 
the  sum  of  £500  was  allotted  was  a  service  in  the  nature  of 
towage.  The  Beulahp  the  vessel  salved,  having  got  upon  ti)e 
sand  some  distance  below  Dover,  the  Copeland,  belonging 
to  the  Steam-tug  Company,  was  hired  for  the  piirpoee  of 
assisting  her,  by  dragging  her  off  the  sand,  and  finally 
bringing  her  to  the  port  of  London.    The  service,  tberefiire, 

•  3  Hagg.  A.  R.  2£4.  t  Ifnd.  256  n.  t  Feb.  B,  1839. 
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was  of  the  nature  of  towage,  and  principally  effected  by      Dsc  26. 
the  8team-ye88el  herself.  Tki  BemUk 

In  former  times,  before  the  introduction  of  steam-vessels,  principles. 
the  principles  laid  down  by  my  predecessors,  over  and  over 
again,  were,  that  a  salvage  service  was  to'  be  considered 
almost  as  entirely  rendered  by  the  individuals  who  composed 
the  crew  (including,  of  course,  the  master)  ;  and  it  was  only 
**  inctdentally,"  to  use  the  words  of  Lord  StowelU  that  a 
claim  on  the  part  of  the  owners  of  vessels  was  allowed  to  be 
entertained.  But  there  was  a  strong  and  obvious  reason  for 
the  adoption  and  maintenance  of  that  principle ;  for,  in  fact, 
the  services  generally  (not  universally)  consisted  of  personal 
labour,  personal  exertion,  and  consequently  personal  risk. 
There  were  cases,  indeed,  in  which  the  ship  herself  to  which 
the  salvors  belonged  rendered  considerable  service,  but  these 
cases  were  always  considered  as  a  sort  of  exception  to  the 
general  rule  ;  and  one  of  the  reasons  which  I  recollect  being 
assigned  by  Lord  Stowell,  in  support  of  this  principle,  was, 
that  a  merchant  vessel,  rendering  assistance  to  another  vessel 
in  distress,  might  probably,  at  a  future  period,  require  simi- 
lar aid.  That  was  the  principle  in  former  times.  But,  with  As  applied  to 
regard  to  steam-vessels,  it  appears  to  me  that  the  very  nature  "tea™- vessels  j 
of  the  service  they  perform  is  totally  different.  In  the  case 
of  cnrdinary  steam-vessels — I  am  not  speaking  of  vessels  em- 
ployed for  the  purpose  of  towing  ships  up  the  river  or  down 
the  Channel — it  is  obvious  that,  in  the  great  majority  of 
cases,  the  service  is  rendered  by  the  power  of  the  steam- 
vessel  herself,  and  does  not  arise  from  any  extraordinary  ex- 
ertions made  use  of  by  the  master  and  crew.  With  regard  and  to  tugs. 
to  the  vessels  of  this  particular  Company  to  which  the 
Copekmd  belongs,  they  are  distinguished  from  ordinary 
steam-vessels  in  this  important  point,  that  the  occupation 
for  which  they  are  destined  is  that  of  towage ;  and  I  think 
it  has  been  truly  observed  by  Dr.  Addams,  that,  in  many 
cases,  towage  and  salvage  are  nearly  connected,  though  the 
line  between  the  two  may  be  drawn,  and,  indeed,  has  been 
drawn  in  this  Court.  I  recollect  taking  the  distinction  my- 
self, in  a  case*  where  the  card  of  a  Steam  Company  was 
exhibited,  stating  their  prices  for  towing  vessels,  and  I  held 
*  The  "Rewardr  10  M.  Law  Mag.  61. 
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Dbc.  dOL      that  the  Company  were  not  bound  by  the  rate  stated,  in  a 

The'seulak    ^^^^  service^  but  were  entitled  to  a  much  higher  rate  in 

the  nature  of  salvage. 

Arrangement      I  should  further  observe^  that  it  has  been  stated  that  the 

i!!fT!$"«J!!ll""  rate  o^  remuneration  to  the  crew  engaged  in  services  of  this 
era  and  crews.  "^ 

description  is  to  be  governed  by  an  arrangement  made  be- 
tween the  owners  of  the  vessel  and  the  people  on  board. 
Of  course,  that  is  open  to  very  considerable  exceptions.  It 
was  truly  stated  by  Dr.  Addams,  that  there  must  be  ezcep> 
tions  in  cases  of  extraordinary  personal  risk ;  and  I  am  also 
of  opinion  that  there  must  be  exceptions  in  cases  of  very 
extraordinary  labour.  I  cannot  consider  myself  bound  by 
any  arrangement  that  the  owners  might  make  with  the 
mariners^  because  I  apprehend  that  the  latter  are  entitled  to 
the  judgment  of  this  Court  as  to  what  it  thinks  equitable 
and  as  to  the  principles  which  ought  to  govern  each  parti- 
cular case.  At  the  same  time^  I  must  confess  that  I  should 
be  exceedingly  reluctant  indeed  to  disturb  an  arrangement 
hitherto  carried  on  with  satisfaction  to  all  parties,  and  whidi, 
as  far  as  I  find,  has  been  productive  of  nothing  but  an  harmo- 
nious result.  I  cannot  lay  out  of  my  consideration  an  import* 
ant  fact,  which  makes  a  material  difference  in  a  case  of  this 
kind — ^namely,  that  it  has  been  sworn,  and  not  contradicted, 
that  the  persons  on  board  these  steamers  receive  their  wages 
whether  in  sickness  or  in  health,  and  they  are  therefore  in 
a  very  different  situation,  in  many  important  respects,  from 
ordinary  mariners.  I  wish  it  to  be  understood  that  if,  un- 
fortunately, any  such  case  as  this  should  again  occur,  1 
undoubtedly  shall  make  an  exception  to  any  arrangement 
which  has  been  formed  between  the  parties,  not  only  where 
there  has  been  great  risk,  but  also  where  there  has  been  ex- 
traordinary labour ;  but  these  are  the  only  cases  in  which  I 
shall  do  it :  where  there  is  no  great  risk  or  extraordinary 
labour,  I  shall  think  it  my  duty  to  adhere  to  the  arrange- 
ments with  respect  to  quantum  which  have  hitherto  been 
acted  upon  by  the  parties. 
The  cases.  With  regard  to  the  cases  cited  by  Dr.  Haggard,  I  do  not 

think  that  they  have  any  application  to  the  present  case. 
In  the  case  of  the  "  Howard,''  £2,000  was  given.     Tlie 
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Court  allowed  £1,000  to  the  owners  and  £500  to  the  master,  Dec.  20. 
who  was  a  naval  conimander,  and  who  appears  to  have  con-  TheBeukJL 
ducted  himself  with  considerable  skill  in  the  service ;  the 
remaining  £500  was  distributed  amongst  the  crew.  That 
was  an  arbitrary  decision  made  by  Sir  John  Nicholl,  accord- 
ing to  the  special  circumstances  of  that  particular  case,  and 
which  it  would  be  utterly  impossible  could  govern. my  mind 
in  this  instance.  With  regard  to  the  case  of  the  ^  Mary  So^ 
merviUe,'*  the  owners  brought  in  £500,  and  the  only  question 
was  as  to  the  mode  of  distribution ;  and,  if  no  objection  be 
taken  on  the  ground  of  a  previous  arrangement,  I  apprehend 
the  ordinary  course  is,  to  divide  the  amount  of  salvage 
amongst  the  crew,  according  to  the  wages  they  receive. 

Having  made  these  observations,  I  must  now  address  Owners*  scale, 
myself  to  the  scale  brought  in  on  behalf  of  the  owners. 
Perhaps,  if  I  could  consider  myself  at  liberty'to  regard  the 
quantum  allotted  without  reference  to  any  previous  arrange- 
ment, I  might  not  think  it  precisely  that  which  I  individu- 
ally should  lay  down,  if,  in  the  first  instance,  I  had  to 
adjudicate  upon  it.  But,  considering  that  it  has  been  acted 
upon,  and  that  in  this  particular  case  there  has  been  no 
danger  or  risk  of  any  kind  to  the  salvors,  and  no  extraordi- 
nary labour  encountered  by  the  men, — ^because  the  risk  was 
to  the  machinery,  not  to  the  individuals  on  board,  for  it  is 
clear  that,  if  the  machinery  had  broke,  all  attempts  to  pull 
the  vessel  off  must  have  been  abandoned, — I  am  not  disposed 
to  alter  the  quantum. 

There  is  another  part  of  this  case  upon  which  I  was 
dedroufl  of  obtaining  information,  but  what  I  have  obtained 
it  not  satisfactory  to  my  own  mind — I  mean  the  enormous 
proportion  which  seems  to  have  been  distributed  to  the 
with  reference  to  the  shares  of  the  crew.  The 
'  receives  £41.  IS;.  3(/.,  whereas  the  stokers  on  board, 
and  the  common  seamen,  receive  only  £4.  15;.  SJ.  If  any 
reason  had  been  assigned  satisfactory  to  my  mind  for  this 
great'tdistinctionil^I  should  have  been  very  reluctant  to  dis- 
turb 'it ;  but  I  cannot  be  convinced  simply  by  being  told 
that  this^^eat  difference  ought  to  take  place  by  reason  of 
the  great  skill  the  master  possesses,  the  great  resporisibility 
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Dtc.  20.  he  incurs,  and  the  oon6dence  reposed  in  him.  My  opimon 
TheBeuiak.  ^**  ^^^  ^^  ^'  ^^  reason  why  he  should  take  so  enormous  a 
share.  Therefore,  as  I  am  to  make  such  an  adjodicatioD  ai 
I  think  consistent  with  the  principles  of  justice  and  equity, 
I  do  not  think  that  7  per  cent,  should  be  taken  from  the 
amount.  I  think  that  the  £25  and  the  £10  should  be  added 
to  the  £50,  making  £85,  and  I  make  the  allotment  according 
to  the  statement  contained  in  the  paper  which  I  band  to  the 
Registrar.^    I  allow  the  men  their  costs. 

Proctors :  Roihery,  for  the  owners  of  the  CopeUmd  ;  F,  Clarkwn, 
for  the  mariners  taing;  Bawdier^  for  the  ownen  of  the  Bemkh. 


9vttotatibt  Court  ot  eanUtbuts^ 

Decbmbbr  22. 

Part  of  a  for-  Birkhead  v.  Bowooik* — Cause. — The  testator,  Mr. 
Yoked^ferS  James  Temple  Bowdoin,  formerly  of  Boston,  in  the  United 
to  in'  a  later  Sutes,  and  late  of  Bath,  died  Slst  October,  1842,  aged  60, 
will,  which  ex- n  widower,  lefiving  three  major  children.  For  several 
of  the  former  weeks  preceding  his  death,  he  had  been  confined  to  hit 
will(containinff  ^^^^  ^y  illness,  and  on  the  16th  October,  intimating  to 
from  the  revo-  Sir  William  Clay,  his  brother-in-law  (at  whose  bouse  be 
^^T^^"'®*""  was  then  residing),  his  intention  of  altering  his  will,  he  re- 
sisting portion  quested  him  to  write  a  new  will  for  him ;  and  unlocking 
of  the  will,  al-  gn^  taking  from  a  portfolio,  which  he  kept  in  his  bed- 
though  the  sig-  ,.1  .      .  .1,     ^  A  V         "I  ^      1^   L      « 

natures  of  the  room,   his    then   existing  will  (A),   dated    10th    Septem- 

fi"'  will   torn  ber,  1838,  and  referring  to  it,  he  dictated  to  Sir  William 

tion  of  the  later  ^^X*  ^^^  began  to  write  a  new  will.     After  he  had  pro- 

wiil*  ceeded  beyond  the  revocatory  clause,  and  had  completed 

the  provision  for  his  children,  save  only  the  bequest  of  the 

residue  of  his  personal  estate,  he  directed  that  bis  executors 

should  pay  out  of  such  personal  estate  all  the  legacies  (or  so 

*  The  effect  of  this  allotment  was  to  give  the  captain  one- third,  and 
to  distribute  the  remainder  in  equal  shares  amongst  the  crew,  the  boy 
receiving  only  half  a  share,  the  other  half  being  divided  between  the 
first  mate  and  the  engineer. 
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many  of  them  as  should  not  by  the  death  of  the  legatees  Dxc.  22. 
have  lapsed  prior  to  his  decease)  as  were  mentioned  in  his  ^^^^^  ^ 
former  will  (referring  to  paper  (A),  which  he  said  was  such  Bowdoin. 
former  will),  with  the  exception  of  the  legacies  thereby 
given  to  his  two  daughters,  inasmuch  as  he  had  by  his  new 
will  afaready  provided  for  them.  Upon  the  deceased  ex^* 
pressing  himself  to  that  effect,  Sir  Wm.  Clay  (who  was  not 
aware  who  wei^  the  legatees  so  alluded  to)  suggested  that 
it  would  be  better  to  embody  from  the  former  will  the  le- 
gacies so  referred  to ;  but  the  deceased  (actuated,  perhaps, 
by  the  desire  of  concealing  from  Sir  William  that  he 
and  Lady  Clay  were  legatees)  refused  to  have  it  so  done, 
and  he  being  very  unwell,  Sir  William,  unwilling  to  press 
the  matter,  went  on  to  complete  the  will,  referring,  as  the 
deceased  dictated,  to  the  former  will  for  the  legacies  to  be 
paid  out  of  the  residuary  estate.  The  new  will,  being  duly 
executed  and  attested,  was  taken  by  the  deceased,  who 
folded  it  up  with  the  former  will,  having  first  torn  the  sig- 
natures from  the  bottom  of  each  sheet  of  the  latter,  and  de- 
posited them  in  the  portfolio,  of  which  he  kept  the  key. 
On  the  25th  October,  the  deceased,  in  the  presence  of  Sir 
William  Clay,  unlocked  the  portfolio,  and  producing  both 
the  new  and  former  will  therefrom,  requested  Sir  William 
to  enclose  them  in  an  envelope,  and  deposit  the  packet  at 
his  bankers' ;  and  on  the  papers  being  enclosed  and  sealed 
up,  in  the  presence  of  the  deceased.  Sir  William  Clay,  from 
his  dictation,  wrote  on  the  envelope  (B)  these  words :  ''The  Envelope. 
within  papers  constitute  the  last  will  and  testament  of  me, 
James  Temple  Bowdoin,  deposited  25th  October,  1842, 
with  ray  bankers^  Messrs.  Stone,  Martin,  and  Ca,  and  not 
to  be  opened  except  in  the  presence  of  two  of  my  executors, 
unless  by  my  special  order:"  which  endorsement  the  de- 
ceased then  signed.  The  packet  was  on  the  same  day  de- 
posited at  the  banking-house  of  Messrs.  Stone,  Martin,  and 
Co.,  where  it  remained  unopened  till  2nd  November,  when 
it  was  brought  by  the  executors  to  their  Proctor,  who,  in 
their  presence,  cut  open  the  envelope,  and  took  therefrom 
the  two  papers. 

The  will  of  1842  commences  by  revoking  "  all  wills,  co-  Will  of  1842. 
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Birkhead7. 
BowdoiiL 


Dec.  22.  didlsy  and  other  testamentary  dispoutions  made  by  the  tes- 
tator at  any  time  or  times  heretofore ;"  it  appoints  Sir  Wil- 
liam Clay>  Mr.  Jos.  Blunt,  Mr.  Benj.  Birkhead,  and  Captain 
James  Temple  Bowdoin,  19th  regiment  (the  testator's  son), 
executors ;  and  the  words  of  reference  therein  to  the  former 
wiU  are  as  follow  :  ^  I  further  direct  my  ezecutora  to  pay 
out  of  my  residuary  estate  all  the  legacies  (or  so  many 
thereof  as  shall  not  by  the  death  of  the  parties  have  lapsed 
prior  to  my  decease)  contained  and  enumerated  in  a  paper 
which  will  be  found  herewith,  dated  10th  September,  1838, 
and  which  I  had  intended  for  my  will,  but  which  (as  above 
stated)  is  revoked  by  my  present  will  for  all  other  purposes 
than  as  a  mere  list  and  enumeration  of  the  legacies  I  wish  to 
be  paid  by  my  executors,  excepting  only  the  legacies  given 
to  my  two  daughters  in  the  said  paper,  and  which  I  revoke, 
as  by  this  my  last  will  and  testament  I  have  otherwise  pro- 
vided for  them."  The  testator  executed  a  codicil  on  the 
27th  October,  making  some  addition  to  the  bequests  to  his 
daughters.  The  personal  property  within  the  province  wu 
about  £10,000. 

On  the  second  session  of  the  Term,  the  case  came  before 
the  Court  on  ex-parte  motion. 

Pratty  D.,  prayed  the  Court  to  decree  probate  of  the  will 
dated  16th  October,  1842,  and  the  paper  (A),  as  containing 
together  the  will  of  the  deceased ;  citing  the  case  of  the 
Countess  of  Durham.* 

Sir  H.  Jenner  Fust. — This  case  is  not  under  the  same 
circumstances ;  here  is  an  express  revocation  of  ^'  all  wills, 
codicils,  and  other  testamentary  dispositions."  We  seem  to 
have  forgotten  that  there  is  such  a  thing  as  an  Allegation ; 
Such  motions  all  these  questions  are  now  brought  forward  on  motion ;  it  is 
"™^  highly  expedient  that  the  practice  should  be  brought  back  to 

what  it  was,  and  that  these  questions  should  not  be  decided 
upon  eX'parte  motions.  I  am  clear  that,  in  this  case,  it  is 
not  advisable  to  grant  the  motion. 

I  am  quite  satisfied  that  what  was  done  was  done  by  the 
deceased's  own  direction;  that  he  directed  Sir  Wm.  Claj 
not  to  recapitulate  or  enumerate  the  legacies  from  the  old 
•  1  Notes  of  Ca.  365. 


Codicil. 


Nov.  15. 


Motion. 


Dkcacx. 
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will,  and  that  he  gave  directions  that  ^'  all**  those  legacies,  Die.  22. 
except  the  legacies  to  his  daughters,  should  be  paid  by  his  Buihead  v. 
executors  under  his  wftl;  this  case  differs,  however,  from  Bowdom, 
Lady  DurhanCs  CasCf  in  which  she  directed  that  a  part  of  a 
will  of  her  late  husband  should  be  considered  as  part  and 
parcel  of  her  will.  It  appears  that  both  the  papers  were 
deb'vered  to  and  received  by  the  deceased,  and  folded  up  by 
him,  with  directions  that  they  should  be  enclosed  in  an  en- 
velope, which  was  endorsed,  "  The  within  papers  constitute 
the  last  will  and  testament  of  me,  T.  Bowdoin.**  But  the 
will  of  1842  begins  by  directly  and  positively  revoking  all 
previous  ''wills,  codicils,  and  testamentary  dispositions.'* 
The  executors  are  not  the  same  executors  as  in  the  former 
wOl.  How  can  I  decree  probate  of  that  portion  of  the  old 
will  which  is  declared  by  the  new  will,  at  the  beginning,  to 
be  revoked,  and  to  persons  (one  of  them  at  least)  not  ap- 
pointed to  execute  the  will  ?  It  is  clear  what  was  the  reason 
why  the  deceased  would  not  permit  the  enumeration  of  the 
l^ades  contained  in  the  old  will  in  the  new,  because  there 
was  a  legacy  to  Sir  Wm.  Clay.  The  papers  may  be  entitled 
to  probate,  but  not  on  an  ex-parte  motion,  as  it  is  a  very 
different  case  from  Lady  Durham's.  We  must  come  back 
to  the  old  practice.    If  I  were  to  suffer  probate  to  pass,  it 

might  be  called  in  hereafter.    I  reject  the  motion.  Motion    re 

jected. 


The  papers  were  thereupon  propounded  in  an  Allegation  Allegation. 
by  Mr.  Birkhead,  one  of  the  executors,  against  Capt  Bow- 
doin, the  residuary  legatee,  pleading  the  facts  before  stated^ 
and  the  three  attesting  witnesses  were  examined  upon  it, 
indnding  Sir  Wm.  Clay.  This  gentleman,  in  his  deposition.  Evidence. 
stated  that,  when  he  suggested  to  the  deceased  that  it  would 
be  better  and  simpler  to  enumerate  the  legacies  in  the  pre- 
sent will  than  to  refer  to  an  old  will,  revoked  in  all  its  essen- 
tial provisions,  the  deceased  said,  *'  that  the  papers  would 
be  always  kept  together,  and  that  there  could,  therefore,  be 
no  doubt  about  his  meaning ;"  that,  when  the  new  will  had 
been  executed,  and  the  witnesses  had  left  the  room,  the  de- 
ceased asked,  "  May  I  not  as  well  tear  off  my  signatures 
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Dxc.  2SL  from  mj  old  will  ?  "  that  he  (witness)  replied,  be  had  already 
Birkkead  t.  1*^^^^^^  ^^  effectually,  but  there  could  be  no  harm  in  hit 
doing  as  he  suggested,  inasmuch  as  the  old  will  could  be 
considered  as  a  mere  list  of  legacies  only,  just  as  if  they  had 
been  written  on  any  other  separate  sheet  of  paper  ;  to  which 
he  assented.  Sir  William  further  deposed :  *'  He  most  un- 
doubtedly had  no  intention  of  revoking  the  old  will  so  far 
as  those  legacies  were  concerned.**  The  deceased  did  not 
refer  to  the  former  will  in  the  presence  of  the  other  wit* 
nesses. 
Dec.  22.  Haggard,  D.,  on  behalf  of  thp  executor* — ^The  evidence 

Aegumxiit.  puts  it  beyond  all  doubt  that  it  was  the  intention  of  the  tes- 
tator, in  the  first  instance,  to  embody  and  keep  alive  in  his 
new  will  certain  portions  of  his  former  will,  and  that  what 
was  subsequently  done  was  not  done  animo  revocandi.  The 
whole  transaction  shews  the  object  and  intention  of  the 
deceased. 
■   Pratt,  D.,  on  the  same  side. 

Robinsonf  D«,  for  the  residuary  l^ratee* — ^The  drcum- 
stances  of  this  case  materially  distinguish  it  from  othen 
which  have  been  before  the  Court.  There  was  no  allusioo 
to  the  former  will  at  the  time  of  execution. 

H«  Nickoll,  D.,  on  the  same  side. 

The  Court  (to  Haggard). — Do  you  put  it  that  this  was 
an  incorporation  into  the  new  will,  or  that  the  deceased  only 
revoked  the  old  will  pro  tanto  ?  Did  the  tearing  off  the  sig- 
natures animo  revocandi  refer  to  the  whole  or  a  part? 

Haggard. — When  the  testator  executed  the  new  wiU,  it 
is  impossible  to  doubt  that  he  intended  that  part  of  his  old 
wil^ontaining  the  legacies  to  operate.  It  is  clear  that  he 
intended  one  portion  of  the  old  will  to  survive  as  a  list  of 
legacies.  On  a  subsequent  day^  he  executed  a  codicil,  and 
although  it  does  not  expressly  refer  to  the  two  papers,  as 
parts  of  his  will,  yet  he  refers  to  his  "  will,"  which  was  then 
contained  in  the  two  papers.  [^Per  Curiam. — The  codicil 
would  not  set  up  again  the  parts  of  the  will  which  had  been 
revoked.] 
JiTDOMBMT.  Sir  H.  Jenner  Fust. — ^The  question  is^  of  what  papen, 

or  parts  of  papers,  the  Court  is  to  grant  probate.     The  will 
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of   1838,  on  the  face  of  it>  is  cancelled  and  revoked^  primd      Dec.  22. 
Jdcte^  and  if  nothing  more  appeared^  the  Court  would  hold    ^^^^  y 
it  to  have  been  cancelled  altogether  animo  revocandi,  and      Bmodom, 
revoked,  by  tearing  off  the  signatures.    The  question  iff, 
whether,  under  the  circumstances,  there  is  not  enough  to 
shew  that  the  act  was  not  done  animo  revocandi — with  the 
intention   of  revoking  the  whole,  but  only  certain   parts, 
of  the  old  will.     The  purport  of  the  later  paper  is  certainly 
to  revoke  *'  all  wills,  codicils,  and  other  testamentary  dis- 
positions "  made  by  the  testator  '*  at  any  time  or  times  here- 
tofore,**— a  direct  and  complete  revocation  of  the  former 
will.     He  goes  on,  however,  in  a  subsequent  part,  to  limit 
the  effect  of  the  revocatory  clause  to  certain  parts  of  the     Revocatory 
old  will,  retaining  the  list  of  legacies,  except  certain  lapsed  ^^•"■^  limited, 
legacies  and  the  legacies  to  his  two  daughters,  for  whom  he 
had  otherwise  provided.    Sir  William  Clay  suggests  that 
it  would  be  better  to  recapitulate  the  legacies  referred  to  in 
the  new  will,  but  the  deceased  (probably  from  a  motive  of 
delicacy  to  Sir  William  Clay,  as  he  and  Lady  Clay  were  le- 
gatees) declines,  and  the  clause  is  drawn  so  as  to  make  the 
will  revocatory  as  to  all  other  purposes,  except  so  far  as  re- 
lates to  the  legacies  to  these  particular  individuals ;  it  was 
only  a  revocation  pro  tanto^  and  therefore  the  will  would  be     Only  a  revo- 
a  good  will  in  every  other  respect  than  those  in  which  it  <*'">"P'*'®^* 
was  revoked.     There  was  no  animus  revocandi  as  to  the 
whole*  will,  so  that  it  would  be  a  good  will  as  far  as  those 
legacies  are  concerned. 

But  it  appears  an  act  was  done,  after  the  witnesses  lefl      Tearing  off 
the  room  who  attested  the  second  will— all  but  one,  Sir  ^^®  signatures. 
Wm.  Clay.     A  conversation  took  place  between  the  de- 
ceased and  Sir  William,  as  to  whether  the  old  will  should 
be  cancelled,  by  tearing  off  the  signatures.     Sir  Wm.  Clay 
thought  there  would  be  no  harm  in  this,  as  the  old  will  was 
now  only  a  list  of  legacies,  which  were  directed  by  the  pre- 
sent will  to  be  paid  out  of  the  residuary  estate.     The  signa- 
tures were  accordingly  torn  off;  but,  under  the  Statute,  it 
is  necessary  that  such  an  act,  to  constitute  cancellation,  must 
be  done  animo  revocandi.    Here,  however,  there  was  no  in-     Without  iiw 
tention  to  revoke  entirely,  but  only  to  revoke  a  part  of  the  JJ^^e^^enJ^lyT 
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Dec.  22.      will ;  the  other  part  was  to  remain  in  force  and  operation. 
BiMead  ▼    Therefore,  no  animus  cancellandi  accompanied  the  act  of 

BawdouL  tearing  off  the  signatures ;  and  this  case  comes,  I  think, 
within  the  principle  of  Brooke  v.  Kenty*  decided  by  the 
Judicial  Committee  of  the  Privy  Council ;  that  is,  there  was 
no  animus  revocandi  as  to  the  whole  paper,  but  only  as  to 
those  parts  which  were  not  to  stand  as  a  portion  of  the  new 
willy  which  was  not  inconsistent  with  the  act  of  tearing  off 
the  signatures.  By  this  subsequent  act,  he  had  no  intendtm 
to  revoke  the  former  paper  any  further  than  he  had  revoked 
it,  and  this  case  comes  within  the  principle  of  the  other 
cases,  though  the  circumstances  may  differ.  In  Onions  r. 
Tyrer^f  the  will  was  p-iW  ^acie  revoked,  by  the  seals  be- 
ing torn  off,  as  in  the  present  case,  and  yet  it  was  held  that 
it  was  only  an  act  of  revocation  on  the  supposition  that  the 
new  or  later  will  was  an  operative  will ;  that  it  was  not 
done  animo  revocandi^  but  ammo  substituewU. 

I  am,  therefore,  of  opinion,  on  the  evidence  (as  to  the 
intention  of  the  deceased  there  can  be  no  doubt),  that  the 

The  will  and  Court  is  bound  to  pronounce  for  the  validity  of  the  will  and 
^^eMmn  codicQ,  and  of  so  much  of  the  former  will  as  contains  the«e 
pronounced  for.  legacies  to  particular  individuals,  which  are  specifically  re- 
served from  the  clause  of  revocation. 

Special  pro-      The  Registrar.— It  must  be  a  special  probate,  reciting  the 

®*  particular  words  in  the  former  will  not  revoked  ? 

The  CouRT.-^Yes ;  that  part  of  the  wiU  not  revoked. 

Proctors :  Pointer,  for  the  executors  ;  TokeTj  for  the  residusry 
legatee. 

*  1  Notes  of  Ca.  99.  t  1  P.  Wms.  345. 


END  OF  MICHAELMAS  TERM,  AND  OF  THE  SITTINGS 
AFTER  THE  TERM. 


Admission  during  the  Term: — 

AS   FBOCTOR. 

Nov.  19.— Henry  Cadooan  Rothert,  Esq.,  Not.  Pub. 
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HILARY    TERM,    1848. 


Vrnrogatttir  trourt  of  eantttbuvv* 

January  16. 

N  THE  Goods  of  Charles  Gohond  Cooke,  dec.  —  A  will  and  a 
turn,  ex-parie.— The  tesUtor  died  26th  December  last,  a  ^/^;^^ 
lower,  leaving  a  daughter  (the  only  child),  married  to  inadvertently) 

P.     He  left  a  will,  executed  SOth  July,  1840,  and  a  co-  by  thedaughter 

'* '  '  and     executrix 

il,  executed  22nd  December,  1842,  on  which  day  he  re-  of  the  testator, 
cuted  the  will,    some  alterations  having    been    made  ^^en  he  was 
rein.     Of  the  will  and  codicil  (the  latter  containing  a  gup'posed  to  be, 
•vision  for  his  irrandcbildren)  the  daughter  and  her  hus-  competent  to 
J  ..J  .  Aiwu      •       *  r  -.u    give  his  assent, 

id  were  appointed  executors.     All  the  signatures  of  the  ^admitted    to 

aitor  to  the  will  (on  eight  sheets)  and  to  the  codicil  were  probate  on  the 
Q  off,  under  the  following  circumstances.     On  the  mom-  gg^^^    j„    ^^ 

of  the  26th  December  (the  day  of  his  death),  Mrs.  P.,  act. 
ng  in  the  testator's  bed-room  alone  with  him,  he  having 
!n  confined  to  his  bed,  proposed  to  him  the  revocation  of 

codicil  which  be  had  recently  made,  and,  understanding 
I  believing  that  he  assented  to  her  request,  took  the  will 
1  codicil,  and  finding  that  the  will  had  been  re-executed 
the  same  day  as  the  codicil,  and  supposing  that  its  dis- 
ition  was  connected  therewith,  she  inadvertently  can- 
led  both  instruments,  by  tearing  off  the  signatures  and 
Is.  Finding  afterwards,  from  the  opinions  of  the  medi- 
attendants,  that  the  testator,  at  the  time  his  supposed  con- 
it  was  obtained  to  the  revocation  of  the  codicil,  was  in 
h.  a  state  of  mental  and  bodily  infirmity  that  he  was  inca- 
)le  of  the  due  performance  of  an  act  of  business,  she  and 
*  husband  were  desirous  of  obtaining  probate  of  both  the 
pers,  in  order  to  carry  the  intentions  of  the  testator  ex- 

(TOL.  II.  L 
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Jak.  16.      pressed  therein  into  effect.     This  prayer  was  against  their 

Cooke  dec      ^"^^^'^  ^r  ^^  t^©  deceased  were  intestate  (there  being  no 

other  testamentary  papers)^  the  whole  property,  real  and 

personal,  would  become  absolutely  theirs,   Mrs.  P.  being 

sole  heiress  and  only  next  of  kin. 

Sir  John  Dodson,  Q.  A.,  supported  the  motion. 
Deceke.  Sir  h.  Jenner  Fust. — The  papers  are  on  the  face  of 

them  revoked,  if  cancelled  by  the  deceased,  or  by  his  di- 
rections, animo  revocandi;  but  when  I  look  at  what  ii 
stated  in  the  affidavits  of  Mrs.  P.  and  of  the  medical  attend- 
ants,  I  am  clearly  of  opinion  that  the  act  was  not  done  bj 
or  at  the  desire  of  the  testator  at  a  time  wh&a.  he  was  capa- 
ble of  giving  an  assent — ^when  he  was  capable  either  of 
The  canedku  making  a  will  or  of  revoking  a  will  already  made,  and  the 
tion  a  nttiuty.  ^^  ^£  cancellation  was,  therefore,  a  perfect  nullity.  It 
turns  out  that  it  was  done  by  the  daughter^  who  atates  thl 
she  supposed  she  had  obtained  her  father's  consent  to  tlK 
cancellation  of  the  codicil,  and  that,  inadvertently,  she  en- 
celled  the  will  also ;  though  I  am  clearly  of  opinion  that  the 
deceased  gave  no  valid  consent  to  the  cancellation  of  either. 
The  interest  of  the  daughter  and  her  husband  is  oertaiaij 
opposed  to  the  grant  of  probate  of  these  papers^  for  if  the 
deceased  were  dead  intestate,  she,  as  the  sole  heiress  and 
only  next  of  kin,  would  take  the  property.  I  do  not  see 
how  the  Court  can  withhold  probate ;  it  cannot  decree  pro- 
bate to  any  other  person.  I  have,  therefore,  nothing  more 
Probate  with  to  do  than  to  decree  probate  of  the  re-executed  will  and  the 
the  affidavit  codicil,  with  the  affidavit  explaining  the  circumstances  of 
the  cancellation. 

The  Registrar. — Not  with  the  name  of  the  deceased  at- 
tached? 
Not  with  the      The  Court. — No ;  that  will  appear  in  the  affidavit 

nameof  thetes.      Addams,  D.  (a.  c.).— In  Brooke  v.  Kent,"^   the  Judidil 
tator.  '  ^        / 

Committee  restored  what  had  been  cancelled  by  the  de- 
ceased. ^ 

The  Court. — In  another  case,  lately,  I  have  declined  to 
go  to  that  extent.    I  do  not  consider  myself  at  liberty  to  in- 
sert the  signature.    There  must  be  a  special  probate,  sbew- 
•  I  Notes  of  Ca.  93.  N.S.P. 
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ing  the   circumstJinces  under   which   it  passecU     I  wish  I      Jan.  16. 
could  do  as  suggested  for  some  reasons;  for  others,  perhaps,     CookeTdec 


not. 

Rothery^  Proctor 


€Fott0t0tors  <(rottrt  ot  Sron&om 

January  18. 

Abbitt  and  Bakbr  v.  Gurnet. — Motion, — This  was  an    Sequestration 

application  for  a  sequestration  of  the  Livinir  of  the  Rector  ®^*  filing  de- 

^  o     ^1  ^  •»>  1  ,       ^  ^.  ,     creed  at  the  m- 

of  St.  Clement  Danes,  at  the  suit  of  two  creditors,  whogtanceofcredi- 

stated  in  their  affidavit  that  they  had  been  appointed  as-  ^o"  ^^  ^^  *^- 
signees  of  the  Rev.  Wra.  Gurney,  the  Rector,  under  a  de-  jid  not  appear 
cree  of  the  Insolvent  Debtors*  Court ;  that  he  had  been  for  to  a  monition 
several  years  in  insolvent  circumstances ;  that  in  May,  1831, 
he  had  been  discharged  under  the  Act,  being  directed  by 
the  Court  to  pay  £100  per  annum  to  his  assignees,  for  the 
benefit  of  his  creditors  |  that  several  of  his  creditors  being 
dissatis^ed,  he  had  agreed  to  pay  £54  per  annum  in  addi- 
tion, in  full  satisfaction  of  his  debts,  and  a  deed  of  cove- 
nant was  entered  into  on  the  20th  May,  1885,  whereby  Mr. 
Gamey  consented  to  pay  the  two  sums,  and  the  creditors 
gave  him  a  release,  provided  that,  in  default  of  payment, 
the  deed  should  be  void,  and  the  assignees  should  be  at 
liberty  to  apply  for  a  sequestration  of  the  Living ;  that  a 
default  of  payment  had  been  made,  to  the  extent  of  £462, 
there  being  an  arrear  of  three  years  to  June  last ;  that  on 
the  21st  November,  a  letter  had  been  written  to  Mr.  Gur- 
ney stating  that  this  application  would  be  made.     Previous 
to  this,  a  motion  es'pttrle  was  made  to  the  Court  by  Dr. 
Btt^fardy  on  the  First  Session  of  Michaelmas  Term;  but 
THE  Court  rejected  the  motion,  observing:    <*  I  cannot    |8^. 
grant  the  motion  in  this  form,  on  the  mere  averment  of  ^°^'  ^^• 
Counsel ;  I  cannot  assume  that  the  deed  was  legally  exe- 
cuted, or  that  its  covenants  have  not  been   complied  with     , 
by  Mr.  Gurney :  the  deed  may  prove  a  nullity.     Regular 
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Jam.  18.  notice  ought  to  be  given  to  Mr.  Gumey  of  this  motion,  and 
AbbimGumat  ^^  ^^8^^  ^  ^*^®  an  oppOTtunity  of  cantesting  it."  On  the 
Nov.  29.  ^M  session  of  the  same  Term,  Dr.  Bayford  renewed  the 

motion^  on  an  affidavit  of  the  facts  before  detailed^  and  of 
notice  having  been  given  to  Mr.  Gumey ;  but  thb  Coubt 
said :  <<  I  am  of  opinion  that  all  I  can  do  is  to  decree  a 
Monition,  calling  upon  Mr.  Gumey  to  shew  cause  why  a 
sequestration  should  not  issue.  I  have  considered  the  caie, 
and  my  reasons  for  not  going  further  are  these : — If  there 
should  be  any  doubt  as  to  the  validity  of  the  seqoestration, 
when  an  attempt  is  made  to  act  upon  it,  the  mischief  may 
be  serious,  and  no  dergjrman  ought  to  be  deprived  of  hi< 
Living  without  a  regular  and  formal  notice,  and  no  notice 
not  of  a  judicial  character  can  bind  him.  I  therefore  decree 
a  Monition  to  shew  cause  why  the  sequestration  should  nol 
issue. 

The  Decree  was  extracted  and  returned  on  the  By  Day, 
and  no  appearance  having  been  giv^i,  BiqfiHrdf  D.,  re- 
peated Ins  motion  for  a  Decree  of  Sequestration. 

Db.  Lushinoton. — I  have  considered  the  case — it  is  not 
free  from  difficulty  at  all ;  but  the  incumbent  not  having 
thought  fit  to  appear,  I  think,  under  the  circumstances,  I 
am  bound  to  decree  a  sequestration.  Perhaps  some  objec- 
tion might  be  raised,  considering  the  length  of  time  that  has 
elapsed,  and  that  the  parties,  instead  of  resorting  to  'the 
ordinary  process  of  the  law,  have  had  a  deed  of  arrange- 
ment amongst  themselves.  But,  after  serious  consideration, 
I  think  I  ought  to  accede  to  the  application,  for  these  rea- 
sons : — By  refusing  it,  I  should  drive  the  parties  to  a  Coort 
of  Law,  or  to  the  Insolvent  Debtors'  Court,  whence  consi- 
derable expense  would  arise,  with  the  same  ultimate  result 
Looking  at  the  distressed  state  of  Mr.  Gumey,  and  that  be 
has  had  regular  notice  of  this  application  and  has  not  ap- 
peared, I  think  it  will  be  best  for  the  interests  of  all  parties 
Sequestration  that  I  should  decree  the  sequestration. 

Smale,  Proctor. 


i8ia 

JaiLia 

MOTIOM. 

Judgment. 


decreed. 
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Mtt^w  <Koutrt  of  ittanutbuvp. 

January  20. 

Clowbb  v.  Clowbs. — Allegaticm* — This  was  originally  a     In  a  suit  of 

suit  of  nullity  of  marriaire  by  reason  of  fraud  in  obtaininir  ^y^^^y  ^  "■'- 
.1.     1.  v      i^M      rTr       1   --.,  .        »ir      .       » .   "*8«»   o»    the 

the  licence,  by  Mr.  Edward  Clowes  against  Harriet   his  rejection  of  the 

Wife,  in  which  the  Libel  was  rejected  by  the  Court  on  the  liMband's  libel, 

the  wiiiB  (the 
first  day  of  last  Term.'*'  The  costs  were  not  taxed  till  the  party  proceed- 
first  session  of  the  present  Term.  Upon  the  By  Day  in  the  «*  ^gainst)  al- 
last  Term,  the  wife's  Proctor  asserted  an  Allegation  (termed  -^ ^  All^ 
a  **  Libel  "),  for  the  purpose  of  obtaining  a  sentence  of  res-  tion  for  restitu- 
dtution  of  conjugal  rights.  The  husband's  Proctor  prayed  righto,  wiSSSit 
to  be  heard  on  his  petition  against  the  bringing  in  of  such  citing  the  hu»- 
Plea ;  but  he  afterwards  abandoned  the  prayer,  and  de-  ^ws^roctorl 
dined  to  appear  in  the  cause,  and  the  party  himself  not  before  the 
appearing,  the  Libel  was  brought  in^  and  stood  for  ad-  ^^"^* 
mission. 

Previous  to  the  argument,  the  Proctor  for  the  wife  ac- 
knowledged the  receipt  of  the  costs. 

Addams,  D.,  for  the  wife,  moved  the  admission  of  the  Jan.  11. 
Libel.  Amumiht. 

Pbb  Curiam. — ^The  difficulty  I  have  is  this,  that,  by  the 
Letters  of  Request,  I  am  to  hear  a  suit  of  nullity  of  mar- 
riage, which  original  suit  is  at  an  end  by  the  rejection  of 
the  Libel,  except  as  to  taxation  of  costs. 

Addams,  D«  —-With  submission,  there  is  no  difficulty. 
The  parties  are  before  the  Court,  and  although  the  suit  has 
changed  its  original  complexion,  there  is  no  necessity  for  a 
fresh  citation.  It  has  been  decided  over  and  over  again, 
that  a  party  proceeded  against  may  libel  the  other  party  in 
a  suit  for  adultery  or  cruelty,  as  the  case  may  be,  without  a 
fresh  citation.  The  party  proceeding  in  the  original  suit  has 
pleaded  &Jactum  of  marriage,  but  he  alleged  that  the  marriage 
so  had  was  invalid ;  the  Court,  by  rejecting  his  Libel,  has  in 
effect  determined  that,  primdjacie,  the  parties  are  validly  mar- 
ried. The  parties  are  in  these  circumstances  sufficiently  be- 
fore the  Court  to  enable  it  at  once  to  assign  the  husband  to  take 
•  iln/e,p.  1. 
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Jam.  20.  his  wife  home  and  treat  her  with  conjugal  affection^  instead 
Cloweiv.Chwes.  ^  *  ^"^*  being  instituted  for  restitution.  But  there  are  pre- 
cedents in  the  way,  and  therefore  I  am  not  in  a  condition  to 
make  that  prayer.  It  is  open  to  the  wife,  it  is  true,  to  cite  Mr. 
Clowes  in  a  suit  for  restitution ;  but  could  she  find  him  ?  He 
is  now  before  the  Court  by  his  Proctor.  In  the  case  of  SAmtto 
▼.  Sheridan,*  in  the  Consistory  Court  of  London^  a  suit  by  tiie 
wife  against  the  husband  for  adultery,  after  the  wife  hdd 
abandoned  the  suit,  her  Proctor  making  no  prayer^  though 
there  was  an  outstanding  cause  in  the  book,  she  took  out  s 
Citation  against  her  husband  in  a  cause  of  restitution ;  the 
husband  appeared  under  protest,  and  Dr.  Lushington  held 
that  the  protest  was  good,  and  dismissed  the  husband,  be- 
cause there  was  an  outstanding  cause  of  divorce  by  resMO 
of  adultery  against  the  husband,  and  whilst  this  was  the 
case,  it  was  not  competent  to  the  wife  to  sue  him  for 
restitution.  So  here  it  might  be  said,  the  party  is  already 
before  the  Court.  In  Wescomhe  v.  Do€^,f  1752,  a  cause  of 
jactitation  of  marriage,  in  the  Consistory  Court  of  London, 
the  wife  gave  in  an  Allegation  for  restitution  of  conjuga) 
P<&  Cuft.  rights.  [Per  Curiam.  Here,  the  Libel  was  rejected,  and 
the  consequence  would  be,  that  the  party  cited  would  have 
been  dismissed — that  is  the  necessary  consequence  of  the 
rejection  of  the  Libel," in  a  suit  of  nullity  of  marriage.  She 
then  intervenes  in  another  suit.  One  difficulty  is  removed 
by  the  Proctor  for  the  wife  having  acknowledged  the  re- 
ceipt of  the  costs,  which  is  a  peremption  of  appeal  by  the 
husband.  The  admission  of  an  Allegation  by  the  wife, 
after  rejection  of  the  Libel,  in  a  suit  of  jactitation,  woold 
be  a  precedent.]  In  Best  v.  Best^X  «  great  deal  of  pains 
was  token  by  Dr.  Swabey.  It  had  been  held  that  a  fresh 
Citation  was  necessary  in  the  same  suit ;  but  he  referred  to 
several  decisions  by  which  that  doctrine  was  overruled. 

Jenner,  D.,  on  the  same  side.  In  Hatvke  v.  Corrit^  Lord 
Stowell,  speaking  of  the  defences  to  a  charge  of  jactitatioii, 
says,  that  a  valid  marriage  may  be  alleged  ;  and  "  in  that 
state  of  things,  the  proceeding  assumes  another  shape,  that 

•  In  1840;  not  rep.  f   I  Lee,  59. 

♦  >  Add.  4.11.  §  2Hagg.  C.R.  280. 
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3f  a  suit  of  nullity,  and  of  restitution  of  conjugal  rights,  on  Jan.  SO. 
an  inquiry  into  the  fact  and  validity  of  such  asserted  mar-  c4we»v.Clcripei. 
riage,  and  it  will  depend  upon  the  result  of  that  inquiry 
whether  the  party  has  falsely  pretended,  or  truly  asserted^ 
such  marriage :  in  the  former  case,  the  Court  could  pro- 
nounce a  sentence  of  nullity,  and  enjoin  silence  in  future ; 
in  the  latter,  the  Court  would  enjoin  the  accuser  to  return 
to  matrimonial  cohabitation^  unless  it  could  be  shewn  that 
lome  other  reason  was  interposed  to  dissolve  that  obligaF 
tion."  [Pbh  Curiam.  You  entitle  this  a  «  Libel,"  as  if  it  Pie  Cue. 
were  the  first  plea  in  the  cause.]  It  is  called  "  Libel  or 
Plea.'*  The  Libel  in  the  suit  is  rejected ;  this,  then,  is  the 
Libel.  The  present  case  is  much  stronger  than  Hawke  v. 
Carri;  the  husband  pleaded  the  same  marriage  we  plead 
now,  and  the  same  facts.  In  jyAguUar  v.  D'Aguilar^* 
Jiere  was  no  plea  by  the  husband,  and  Lord  Stowell  said  he 
ibould  be  bound  to  enjoin  the  wife  to  return  to  cohabitation 
without  any  plea  by  the  husband :  '^  1  think  this  lady  was 
in  that  state  of  oppression  which  fully  justified  the  step  she 
took  in  withdrawing  from  her  husband.  That  is  the  point 
[  have  to  determine ;  for,  if  she  was  not  justified,  I  must 
pronounce  her  under  an  obligation  to  return."  ^Psr  Cu-  Pxe  Cue. 
BiAif •  Lord  Stowell  could  never  have  laid  it  down,  that  in 
%  suit  by  the  wife  for  adultery,  if  she  failed,  he  would  be 
bound  to  decree  the  wife  to  return  home.]  The  report  says 
lo.  It  would  be  hard  for  the  wife  in  this  case  to  be  put  to 
trouble  and  difficulty  in  citing  her  husband  in  a  suit  for  res- 
titution, and  the  husband  would  incur  the  expense  of  two 
suits.  In  Sheridan  v,  Sheridan,  it  was  sufficient  for  the  hus- 
band to  allege,  in  bar,  that  a  suit  was  depending  against 
him* 

Feb  Curiam. — I  am  not  prepared  to  admit  this  libel  or  Cur,  adv,  wM, 
Allegation  at  the  present  moment ;  I  feel  a  difficulty  with 
regard  to  it.  If  it  had  not  been  for  the  costs  having  been 
paid,  I  should  doubt  whether  the  Court  could  have  pro* 
coeded.  I  am  not  aware  of  any  case  of  a  suit  for  restitution 
of  conjugal  rights  being  engrafted  on  a  suit  of  nullity  of 
marriage. 

•  1  Hogg.  £.  R.  785. 
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Jan.  so.  Sir  H.  Jbnner  Fust. — I  have  not  been  able  to  find  anj 

Chwesr.C^owes,  ***®  precisely  in  point,  and  I  heard  no  such  case  cited. 

But  Wescome  v.  Dods^  according  to  a  note  given  to  me  by 

the  learned  Counsel  for  Mrs.  Clowes,  seemed  to  be  so  near  as 
Judgment.  ,  .,.....,,«•  .    - 

to  be  precisely  in  point  in  pnnciplet    That  was  a  suit  m 

jactitation  of  marriage,  in  which  it  was  stated  that  the  wife 
pleaded  the  marriage,  and  obtained  a  sentence  in  favour  of 
that  marriage,  and  consequently  was  dismissed  from  the 
suit  of  jactitation ;  and  it  was  stated  by  Lord  StoweU,  in 
Hamke  v.  Hatvke,  that  it  was  competent  to  a  party  pro> 
ceeded  against  in  a  suit  of  jactitation,  to  plead  the  fact  of  t 
valid  marriage  to  justify  the  jactitation^  and  to  obtain  a  sah 
tence  enjoining  the  accuser  to  return  to  matrimonial  cohabi- 
tation ;  and  there  can  be  no  reason  whatever,  as  it  appesn 
to  me,  upon  consideration,  why,  in  a  cause  of  nullity  of 
marriage,  the  same  course  should  not  be  pursued.  If  m 
Wescombe  v.  JDods  I  had  been  able  to  find  that  there  had 
been  a  decree  upon  the  husband  to  take  his  wife  home,  and 
to  treat  her  with  conjugal  affection,  the  Court  would  hafo 
considered  that  it  approached  so  nearly  in  point  of  prin- 
ciple as  to  have  induced  it  to  give  similar  directioiis  in 
this  case.  But  in  the  case  of  Wescombe  v.  Dods^  as  given  in 
Sir  George  Lee's  Reports,  it  does  not  appear  that  there  wtt 
a  Monition  to  the  husband  to  receive  his  wife  home  aitd 
treat  her  with  conjugal  affection.  That  was  an  appeal  from 
a  sentence  of  Dr.  Simpson,  the  Chancellor  of  London,  and 
Sir  George  Lee's  note  is:  <<  The  Chancellor  of  London  irtt 
of  opinion  Dods  ought  to  be  admitted  to  her  suppletory 
oath,  as  prayed  by  her,  and  she,  being  present  in  Comt, 
immediately  took  the  oath,  and  swore  to  her  marriage  with 
Wescombe ;  whereupon  the  Court  pronounced  for  the  vaK* 
dity  of  the  marriage  between  Wescombe  and  Dods,  and  gave 
sentence  accordingly.  Wescombe  appealed  from  this  sen- 
tence to  the  Arches,  where  the  cause  was  heard  upon  tbe 
same  evidence,  when  I  ordered  the  suppletory  oath  to  be 
read  as  part  of  the  proofs,  and  confirmed  the  sentence  given 
by  the  Chancellor  of  London,  pronouncing  for  the  mar- 
riage." There  it  slops,  and  therefore  it  is  not  precisdy  in 
point  to  the  present  case. 
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ow  we  know  that^   in  certain  proceedings   in   these      Jam.  90. 

rts,  it  is  competent  to  a  wife  to  plead  a  marriage,  and  cw^^&htw. 

btun  a  sentence  of  divorce^  where  there  has  been  a  snit 

lie  restitution  of  conjugal  rights.     Several  cases  of  that 

1  lisve  occurred^  where  the  wife  has  pleaded  such  mar- 

B,  and  obtained  a  sentence  in  favour  of  that  marriage. 

re  have  been  many  cases  in  which  these  Courts  have     Practice    of 

ived  a  Plea,  in  a  suit  for  the  restitution  of  conjugal  ^^*^  Courts. 

t8»  of  cruelty  and  adultery.     These  have  been  pleaded 

re  the  wife  had  pleaded  the  marriage^  and  having  esta- 

ed  the  fiict  of  adultery,  the  sentence  has  been  for  a 

roe,  though  the  suit  was  originally  for  the  restitution  of 

agal  rights ;  and  these  coming  by  Letters  of  Request. 

lefbre^  if  it  was  competent  to  the  Commissary  of  Surrey 

ave  received  an  Allegation  similar  to  that  presented  in 

Courts  it  is  equally  competent  to  this  Court,  because  it 

vee  a  cause  with  all  its  incidents  and  emergencies,  as  in 

Court*    If  the  husband's  Libel  had  been  admitted,  it 

d  have  been  competent  to  the  wife  to  plead  a  good  and 

i  marriage,  and  to  obtain  a  sentence  in  her  favour  ;  and 

vould  have  been  entitled  to  a  decree  against  her  hus- 

.  to  receive  her  home,  and  to  treat  her  with  conjugal 

tion.    It  was  for  some  time  considered  that,  in  cases 

lis  description,  it  was  necessary, — ^where  cruelty  and 

tery  were  pleaded  in  bar  of  a  suit  for  restitution  of  con- 

I  rights,  that  there  should  be  a  cross-citation  ;  and  from 

(istory  given  of  the  practice  of  the  Court  by  Dr.  Swabey, 

Chancellor  of  the  Diocese  of  Rochester,  in  the  case  of 

V.  Best,  it  q>peared  to  have  been  the  opinion  of  the  prac- 

lera  generally,  and  of  the  counsel  there  mentioned,  that 

;  could  be  no  sentence  of  divorce  for  cruelty  or  adultery, 

suit  for  the  restitution  of  conjugal  rif^ts,  without  a  cross 

or  separate  citation.    But  in  Sir  George  Savile's  case, 

IS  decided  that  a  cross-citation  wai  not  necessary.  Some 

»ts  were,  however,  considered  to  exist,  for  in  the  case  of 

thenf  V.  MaUkew,  1769,  which  is  cited  in  Best  v.  Best, 

|uestion  was  mooted  again,  before  Dr.  Bettesworth  (the 

iger),  in  the  Consistory  Court  of  London.  The  husband 

I  the  wife  in  a  cause  of  restitution.    The  wife,  in  answer 

»L.  II.  M 
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Jan.  20.       to  the  Libel,  alleged  the  adultery  of  tiie  huaband,  and  prayed 
QowuvChwei.  *  ^^'^^^^'^  ^"  *  cause  of  divorce  on  that  ground.   The  Judge 
decreed  the  Citation,  "  observing,  however,  that  the  adultery 
might  be  pleaded,  and  that  being  proved,  a  diYoroe  might 
be  had  just  as  well  without  it.**    Dr.  Swabey  says :  **  That 
a  cross  suit,  or  separate  citation,  is  neceaaary^  howevrr, 
under  such  circumstances,  has  never  been  asaorted*  that  I  am 
aware  of,  from  that  time  to  the  present^  and  the  pradioe 
of  either,  thus  held  to  be  optional,  appears  from  that  time  to 
have  been  finally  dispensed  with.*'     Since  the  caae  of  Bai 
v.  Best^  no  doiibt  has  been  entertained  that  a  party  migiit 
plead  not  only  in  bar  to  a  suit  for  the  restitution  of  oonjogal 
rights^  cruelty  and  adultery,  but  might  obtain  a  sentence  oo 
that  ground.  Therefore,  it  is  not  necessary  that  there  shosU 
be  a  cross-citation,— >  the  party  being  before  the  Coart,-4B 
order  to  obtain  a  sentence. 
The  caws  do      But  still  these  cases  do  not  go  the  length  of  the  present,  ia 
r^ffth^  f^A   ^^^^^  ^  Libel  is  given  in  in  a  suit  for  the  reatitution  of  coo- 
present.  jugal  rights,  founded  upon  a  cause  of  nullity*  where  the 

Libel  in  that  cause  had  not  been  admitted.  In  lyAgmlar  ▼. 
D*Aguilar,  Lord  Stowell  thought  he  should  pronounce  the 
wife,  the  party  proceeding,  under  an  obligation  to  return  to 
her  husband,  if  the  facts  did  not  justify  her  in  withdraw- 
ing from  him,  it  being  a  suit  by  the  wife  against  her  husbaod 
for  a  separation  by  reason  of  cruelty  and  adultery,  in  which 
Lord  Stowell  held  both  to  be  proved.  So  that  Lord  Sto- 
well was  of  opinion  that,  in  a  suit  for  separation  by  the  wife, 
if  she  failed  to  obtain  a  sentence,  he  might  order  her  to  return 
to  her  husband.  This  opinion  of  Lord  Stowell,  when  men- 
tioned to  the  Court  in  argument,  did  not  appear  to  be  con- 
sistent with  other  cases  decided  by  him,  though  it  did  not 
occur  to  me  at  the  time  what  those  cases  were;  but,  look- 
ing into  the  case  of  Evans  v.  Evans^*  which  was  a  suit  for 
divorce  by  reason  of  cruelty  by  the  wife  against  the  hus- 
band, 1  find  Lord  Stowell  says :  "  It  is  a  mistake  to  say,  as 
it  has  been  said  on  this  occasion,  that,  in  the  present  suit,  I 
can  issue  a  Monition  to  either  party  to  return  :  this  suit  ctn 

•   1  Hagg.  120. 
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lead  to  no  auoh  sentence.'*     This  seems  to  contradict  his      Jam.  20. 
opinion  in  UAguUar  y.  jyAguUar.  Oaw^bweg. 

Tbe  Court»  in  its  search  for  old  cases,  has  found  several 
which  have  a  considerable  bearing  upon  the  present.  In 
Moore  ▼•  Moore,*^  which  was  a  suit  for  separation  by  reason 
of  cniel^  by  the  wife  against  the  husband,  in  the  Court  at 
York,  aentence  went  against  the  wife  ;  dhe  appealed  to  the 
Delegatea,  who  affirmed  the  sentence,  and  the  cause  was  re- 
iDittad*  At  the  prayer  of  the  husband,  a  Monition  issued 
from  the  Court  at  York,  for  the  wife  to  return  to  cohabita- 
tion. '  She  refused  to  obey,  and  was  pronounced  excommuni- 
cate. It  appears  thatf  aflerwards,  the  wife  appeared,  and 
alleged  that  the  husband  was  a  Roman  Catholic  convert^  and 
not  entitled  to  be  heard.  Much  turned  upon  the  question 
whedier  a  Roman  Catholic  could  be  heard,  and  it  was  de* 
termined  by  the  Court  at  York,  that,  though  he  could  not 
be  heard  in  an  original  suit,  he  might  be  heard  in  defence, 
and  cm  appeal  to  the  Delegates,  they  were  unanimously  of 
opinioDy  that  this  was  not  an  original  cause,  but  a  conse- 
quence of  the  sentence,  and  a  Monition  was  decreed  against 
the  wife  to  return  to  cohabitation.  This  case  does  not  go 
the  entire  length  of  the  present,  but  only  to  this  extent : 
that,  in  a  suit  for  cruelty,  where  the  wife  or  husband  fails, 
the  Court,  as  a  consequence  of  the  sentence,  may  order  the 
party  to  return  to  cohabitation. 

Another  case  is  that  of  Smiih  v.  Smiih,\ — I  mention  this 
case,  though  the  Court  came  to  no  determination  upon  it. 
It  was  A  cause  of  jactitation  by  the  husband  against  the  wife, 
whidi  went  to  the  Delegates.  The  wife  proved  the  mar- 
riage, and  a  Monition  issued  to  the  husband  to  take  her 
home.  It  was  said  that  the  judges  were/uncti  officios  whilst 
the  other  side  contended  that  the  cause  with  all  its  incidents 
and  emei^^des  was  referred  to  the  Delegates.  The  suit 
was  not  proceeded  in,  so  that  the  Court  came  to  no  determi- 
nation ;  but  it  seems^  aa  far  as  it  goes,  to  affirm  the  prind- 
pie,  that,  if  a  judge  be  not  functus  qfficio^  a  party  may  be 
moniahed  to  return  to  cohabitation  in  a  suit  for  jactitation. 

•  February,  1723 :  from  a  note  of  Dr.  Andrews, 
t  Enster  Term,  17ia 
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Jan.  ao.  There  are  some  other  cases  which  do  nc^  come,  perhaps, 

jOowet¥.Cbwe8.  P^^^^^^^y  ^  the  same  point ;  but  there  is  the  case  of  Bortm 
V.  BortoHt*  which  was  a  suit  for  separation  by  retton  of 
cruelty,  by  the  wife,  who  failed  in  her  proof,  and  the  kw- 
bind  was  ordered  to  attend  to  undergo  monitioii  to  take  hk 
wife  home  and  treat  her  kindly :  he  had  offered  to  do  so  in 
the  first  instance.    This  case  seems  to  affirm  the  aane  poa- 
tion  ;  namely,  that,  in  a  suit  for  cruelty,  in  whkA  die  wife 
fails,  the  husband  may  be  required  to  attend,  to  leorffe  a 
monition  to  take  his  wife  home  and  treat  her  kindly. 
Distinction       There  is  a  distinction  in  respect  to  cases  where  iasoe  hd 
joiiuBdaiid^u  ^*^"  joined,  and  where  the  facts  are  disputed.    In  the  pre- 
disputed.  sent  case,  the  husband  denies  that  the  marriage  ia  a  mdid 

marriage ;  he  sues  in  a  cause  of  nullity  of  marriage ;  and  die 
question  is,  whether  this  is  so  material  a  distinction  as  to  in- 
duce the  Court  to  depart  from  the  practice.  I  am  of  opi- 
nion that  this  is  not  a  material  distinction.  It  ia  dear  tlMt 
the  husband  might  have  been  at  liberty  to  plead  that  thiiii 
an  invalid  marriage,  and  if  he  had  done  so,  it  ia  dear  dnt 
the  wife  must  have  had  a  sentence  in  favour  of  the  narri^e^ 
and  therefore,  within  the  principle  of  the  caaea  I  have  mca- 
tioned,  she  would  be  entitled  to  a  Monition  for  a  reCam  t» 
cohabitation.  The  husband  is  before  the  Court  by  his  Vto^ 
tor,  in  a  matrimonial  cause,  and  the  wife,  in  that  particobr 
cause,  would  be  at  liberty  to  prove  the  marriage,  and  obtain 
a  sentence  in  favour  of  the  marriage,  and  as  a  consequenoe 
of  such  sentence,  she  wa^td  be  entitled  to  a  Monition  (tbe 
husband  being  before  the  Court)  for  a  return  to  cohabitadoo. 
Under  these  circumstances,  1  think  that  this  Libel,  or 
Allegation  in  the  shape  of  a  Libel,  for  restitution  of  con- 
jugal rights, — the  nature  of  the  suit  being  changed,— i< 
proper  to  be  admitted.  It  is  not  strictly  a  proceeding  » 
pctnam  ;  let  the  party  be  called,  and  also  his  Proctor. 
Proctors  : — O.  Fielder^  for  the  husband,  Fox^  for  the  wife. 
FsB.  9.  (Further  proceedings  took  place  in  consequence  of  the 

absence  of  the  husband  abroad,  and  the  want  of  a  sufficient 
proxy  from  him,  the  Proctor  being  authorized  to  act  only 
in  a  suit  of  nullity.) 

*  Notes  of  Sir  £.  SimiMon. 


Libel  ad- 
mitted. 


\ 
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WlIiLIAMB  V.  ObORGB  AND  NuNN.— ^ppfn/.— ild  OH  PC'        Jan.  20. 
/ittOM. — ThiB  was  an  appeal  from  the  Consistorial  and  Epis-     cbureblnite. 
copal  Court  of  St  Davids,  in  a  suit  for  subtraction  of  church*  Applicaiion  to 
rate,  and  waa  diiefly  remarkable  for  the  irregularities  and  JJ"^^  ^ 
anomaUca  of  the  proceedings  in  the  Court  below.    It  appeared  irregularities  in 
front  theprocesa,  that,  in  18S5,  the  parish  church  of  Minwere,  ^   ongiual 
in  the  county  of  Pembroke,  being  in  a  dilapidated  sUte,  it  was  a    Diocefian 

resolved  at  a  vestry  meeting  of  the  churchwardens  and  parish-  Court,  in  a  tuit 
11 .    1  1 ...  1  •.  ^  -     .    to     recorer    a 

umen  to  pull  itdown  and  build  anew  one,  and  a  rate  of  5««  m  nte  fiom   the 
the  pound  on  the  annual  value  of  all  rateable  property  in  the  ezeautor   of  a 
pariah  was  made,  under  the  provisions  of  the  Act  59  Geo.  S,  payer,onq>peaI 
c.  134,  sees.  25  and  40,  for  and  towards  the  pulling  down  —  lefoaed.-— A 
of  the  parish  church,  it  being  in  a  ruinous  and  dilqiidated  ^   the"  Court 
state,  and  for  and  towards  building  a  new  church  in  lieu  below,    pro- 
diereof.     At  this  time,  Jamea  Nunn  and  John  Thomas  ^i^^\vbe- 
were  the  churchwardens.    Some  of  the  parishioners  reftised  ther  an  execu. 
to  pay,  and  amongst  them  Mr.  John  Moy,  who  was  assessed  for  ^^ 'due 
in  the  sum  of  £61. 17#.  6df.     He  died  in  February,  18S7,  from  his  testa- 
prior  to  which  time  no  steps  had  been  taken  to  recover  the  ^^' 
rate  fVom  hinu    His  acting  executor,  Mr.  John  Williams, 
proved  his  will  in  the  Diocesan  Court  in  September,  18S7. 
Iki  1839,  William  George  became  a  churchwarden,    and 
waa  re-appointed  to  the  office  in  1840,  in  which  year  he 
dgned  a  proxy,  in  conjunction  with  Mr.  Nunn,  the  other 
dmrdiwarden,  to  institute  proceedings  in  the  Court  of  St. 
XIavida  against  Mr.  Williams,  as  executor  of  Mr.  Moy,  to 
recover  the  rate  due  from  the  latter;  but  it  was  not  till 
March,  idil,  that  Mr.  Williams  was  served  with  a  Citation. 
In  the  year  1841,  Mr.  George  ceased  to  be  churchwarden, 
and  in  April  of  that  year^  he  sent  to  the  Proctor  employed 
in  the  cause  a  notice  to  this  efiect :  ^*  Take  notice,  that  John 
Thomas  is  made  churchwarden  in  my  stead,  and  you  are 
requested  to  get  his  name  put  instead  of  mine.**    The  Libel 
waa  given  in,  in  the  Court  of  St.  Davids ;  upon  its  admis- 
sion, the  Proctor  for  Mr.  Williams  protest^  against  fur- 
ther proceedings,  on  the  ground  of  the  Court's  want  of 
jurisdiction,  the  rate  sued  fbr  being  for  a  larger  sum  than 
the  law  authorizes  to  be  levied  in  one  year;  nevertheless,  by 
common  omsent,  the  cause  was  heard  by  the  Judge  on  vM 
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Jan.  80.  voce  evidence,  four  witnesses  being  prod  need  before  the  Judge 
WiMiiuiu  *"  support  of  the  Libel*  three  of  whom  were  examined,  and 
Gwrgt,  *  eroas-examined  by  the  Proctor  for  the  party  cited,  wIm, 
though  he  gave  no  Allegation,  produced  two  witneaaet,  who 
were  likewise  examined  vivd  noct  on  his  behalf,  and  cn»- 
ezamined  in  the  same  manner  on  behalf  of  the  diarchwaidcm. 
On  the  14rth  October,  the  Judge  (the  Rev.  Da^dd  A.WilHiiiii) 
pronounced  that  the  Libel  was  fully  proved,  and  oondeuied 
Mr.  Williams  (the  Appellant)  in  the  rate  and  the  costs.  From 
*  this  sentence  he  appealed  to  this  Court.  The  prfx^eediogtin 
the  Court  below  had  been  carried  on  in  the  names  of  Meaan. 
George  and  Nunn,  as  the  churchwardens,  notwithstandinf 
the  notice  sent  by  the  former;  but,  on  the  cause  being  ap- 
pealed, Mr.  George  refused  to  appear  in  this  Court,  and  wn 
pronounced  in  contempt  for  non-appearance,  and  a  writ  it 
eoniumace  capiendo  was  taken  out  against  him^  when  he 
purged  his  contempt  by  appearing,  though  by  a  sepanU 
Proctor,  and  gave  a  negative  issue  to  the  Libel  of  Appeal, 
praying  to  be  diamissed.  When  the  process  was  transmitted 
to  this  Court,  in  consequence  of  the  mode  in  which  the 
witnesses  had  been  examined,  it  was  unaccompanied  by  an? 
evidence  (save  the  exhibits),  and  the  Court  was  moved  to 
allow  witnesses  to  be  examined  in  this  Court  on  the  Libel  in 
the  Court  below,  which  application  was  refused,  and  an  Act 
or  Petition  was  now  entered  into,  in  which  the  Respondent 
Nunn  (his  co-respondent  not  joining)  prayed  the  Court,  pre^ 
vious  to  hearing  the  appeal,  to  suffer  witnesses  to  be  examined, 
in  the  usual  form  of  written  depositions,  in  this  Court. 
A  no  u  MINT.  Addamsy  D.,  for  the  Respondent  Nunn.     The  stringent 

objections  to  the  rate  appear  to  be  these  :  first,  that  it  is  not 
shewn  that  the  consents  of  the  Ordinary,  or  of  the  Patron, 
Incumbent,  or  Lay  Impropriator,  of  the  living,  have  been 
obtained  to  the  removal  of  the  old  church,  as  required  bj 
the  Act ;  secondly,  that  the  Act  provides  that  no  more  than 
one  shilling  in  the  pound  shall  be  raised  by  rate  in  any  one 
year,  and  no  more  than  5; .  in  the  whole.  If  the  first  objec- 
tion be  relied  upon,  it  should  have  been  put  in  plea.  The 
latter  objection  is  founded  upon  a  misapprehension  of  the 
meaning  of  the  Act :   <^  not  exceeding  the  amount  of  one 
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billing  in  the  pound  in  any  one  year,  or  the  amount  of  five      Jan.  20. 
[lillings  in  the  pound  in  the  whole/'  must  mean  that,  if  the     |f2(fi«iuv. 
rhole  sum  do  not  exceed  5s.  in  the  pound,  it  may  be  raised       Gwr^i. 
a  one  year ;  but  if  the  whole  sum  shall  exceed  5#.  in  the 
loond,  it  shall  not  be  raised  in  one  year,  but  by  instalments 
»f  !#•  in  each  year.  The  Appellant  should  have  appealed  on 
he  admission  of  the  Libel,  instead  of  which,  he  suffers  the 
■ae  to  go  on,  and  be  heard  in  the  regular  way.    [Psb 
*uiiiAM.— Not  very  regular.]    He  cross-examined  witnesses, 
nd  takes  his  chance  of  a  sentence  in  his  favour* 

Jt.  PkiUmare^  D.,  for  the  Respondent  George.  The  party 
Mr  whom  I  appear  revoked  his  proxy  before  sentence,  and 
ad  nothing  to  do  with  the  cause  in  the  Court  below.  QPbr 
*uaiAM. — Did  the  new  churchwarden  give  authority  for 
tie  flubstitution  of.  his  name?]  The  notice  was  regularly 
nrved  on  the  Proctor,  who,  nevertheless,  continued  the  suit 
1  the  joint  names.  Another  ground  of  his  defence  is,  that, 
)  1841,  he  ceased  to  be  churchwarden  and  inhabitant. 

i2o6tiMDfi,  D.,  for  the  Appellant.  If  the  process  in  the  pre- 
ent  case  afford  a  fair  specimen  of  the  proceedings  in  the  Dio- 
eaan  Courts  in  the  Provinces,  the  public  will  rejoice  when 
be  Legislature  shall  carry  into  effect  the  projected  abolition 
f  the  local  jurisdictions.  All  these  extraordinary  proceed- 
Ags  evince  a  complete  disregard  of  the  course  of  practice  in 
bese  Courts,  especially  in  the  mode  in  which  the  evidence 
ras  taken  in  the  Court  below.  Mr.  George  alleges  that  he 
lad  revoked  his  proxy  and  ceased  to  be  a  churchwarden 
lefore  sentence  was  given.  But  the  prcx^eedings  were  in  the 
lames  of  the  two  churchwardens,  and  no  step  was  taken  in* 
pen  Court  to  retract  his  proxy  and  withdraw  from  the 
uit ;  and  with  regard  to  his  ceasing  to  be  churchwarden,  a 
ait  commenced  by  him  before  can  be  carried  on  after  the 
xpiration  of  his  year  of  office.  The  prayer  for  the  examina- 
ion  of  witnesses  in  writing  cannot  be  acceded  to.  The 
Fhole  proceedings  are  erroneous  and  defective. .  Secret 
xami  nation  of  witnesses  is  declared  by  Lord  Stowell  to  be 
be  rule  of  practice  in  these  Courts.     Herbert  v.  Herbert,* 

•  2  llagg.  3J67. 
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Oughton  lays  down  the  same  rule.  Lord  Hardwicke,  in 
Graves  ▼•  Budgely*  says  that  such  is  also  the  constant  ooune 
of  practice  in  the  Court  of  Chancery,  and  that  "  the  ooune 
of  the  Court  is  the  law  of  the  Court."  But  on  the  fitteof 
the  Libel  no  evidence  could  make  this  a  valid  rate.  It  it 
invalid,  firsts  for  want  of  the  consent  reqwred  by  the  Act  to 
the  removal  of  the  old  chnrch,  which  is  a  condition  prece- 
dent^ and  the  Court  has  always  required  proof  of  this  ftct 
Blunt  V.  Harwood.\  It  is  bad,  secondly,  because  the  Act 
provides  that  no  more  than  a  shilling  rate  shall,  in  sodi 
case%  be  levied  in  one  year,  for  the  relief  of  the  parish,  far 
that  is  the  true  construction  of  the  85th  sec.  Then  I  sub- 
mit that  the  repair  of  the  parish  church  is  an  obligation  U 
personam  ;  it  has  been  so  laid  down  in  express  terms  re- 
cently in  the  Consistory  Court  of  London.  Veley  v.  Go^tng^X 
The  non-payment  of  church-rate  is,  therefore,  a  persood 
tort^  a  misfeasance  in  a  personal  obligation,  and  aeiio  /mt- 
sonalis  moriiur  cum  perstmS,  An  executor  is  conseqoendy 
not  liable  for  church-rate  unpaid  by  his  testator.  Williani, 
Law  of  Executors.^ 

Jenner^D.^  on  the  same  side.  The  amount  sued  for  if 
£61. 17#.  6d,  in  one  rate,  being  one-fourth  of  the  testator^i 
annual  property.  It  was  not  sued  for  till  six  years  after  H 
was  made,  and  four  years  after  the  death  of  the  party  fron 
whom  it  is  claimed. 

Sir  H.  Jenner  Fust. — ^The  proceedings  in  this  case  do 
not  offer  a  very  favourable  specimen  of  the  correctness  of 
the  forms  adopted  in  the  Court  from  whence  the  appetl 
comes ;  I  never  saw,  in  any  preceding  case,  so  many  and 
such  g^eat  irregularities  as  in  the  present. 

The  rate  sued  for  is  £61.  17^.  6(/.,  for  one  rate  only,  not 
extending  over  several  years^  and  it  does  certainly  appesr 
to  be  a  very  large  sum  to  be  sued  for  as  an  ordinary  rite 
for  the  repairs  of  the  parish  church.  But  on  the  face  of 
the  rate,  it  seems  that  it  was  made  not  for  the  repair,  but  for 
the  pulling  down  and  rebuilding,  of  the  church,  under  and 
by  virtue  of  the  Act  59  Geo.  8,  c.  184.   The  sum,  therefore, 
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Kigh  large  as  a  contribution  for  repairs,  is  not  too  large  as      Jan.  20* 

ontribution  for  removing  and  rebuilding  the  church.  WUUanu  v 

It  is  alleged  by  the  Appellant,  that  the  proceedings  in  the       Gtorge. 

nxrt  below  are  erroneous  from  the  beginning  to  the  end, 

d  that  although  the  Courts  as  a  Court  of  Appeal,  is  able  and 

list  be  anxious  to  correct  the  proceedings  in  the  Diocesan 

NirtSy  in  order  to  prevent  a  failure  of  justice ;  yet,  where 

&  ]»tioeeding8  have  been  so  completely  erroneous,  and  the 

^^larities  go  to  the  very  root  of  the  matter,  this  Court 

not  entitled,  or  at  least  would  not  be  inclined,  to  grant 

Y  indulgence  to  parties  so  situated.    If  the  taking  of 

idence  vkfd  voce  had  been  the  only  irregularity,  the  Court     ^"^^    >"  . 

mid  have  been    inclined  to  correct  that  error,    and  in  denclf  might  l[>e 

ler  that  the  ends  of  justice  might  not  be  defeated,  would  corrected. 

re  permitted  witnesses  to  be  examined  in  this  Court  in 

[yport  of  the  Libel.     But  it  is  necessary  to  consider  what 

stated  on  the  other  side,  that  is,  on  behalf  of  Mr. Williams, 

i  executor,  who  is  the  party  proceeded  against,  and  not 

d  rate-payer  himself. 

It  seems,  from  his  reply  to  the  Act,  that  his  Proctor  was 

esent  in  the  Court  below,  and  made  no  objection  to  vivd     The  Appel- 

se  evidence ;  therefore  the  irregularity  is  not  with  the  J*"',  ■  .  P^''^ 

urchwardens  alone,  as  the  other  party  concurred  by  his  larity. 

'octor.    He  alleges  that  it  is  not  competent  to  the  Court  to 

rrect  the  nullity  of  the  evidence ;  that  the  Citation  issued 

it  against  both  executors  of  Moy^  but  against  himself,  as 

le  executor ;  that  it  does  not  appear  that,  at  the  time  the 

te  was  made,  or  since,  any  licence  or  faculty  was  obtained 

r   pulling  down  the  church,  or    any  consent  from  the 

rdinary.  Incumbent,  or  Patron  ;  that  his  testator  lived  till 

tS7^  and  no  proceedings  had  been  taken  against  him  to 

iforce  the  rate ;  that  the  will  was  proved  in  that  year  in  the 

Mirt  of  St.  David's,  yet  no  proceedings  were  commenced 

lainst  him  till  four  years  after,  the  Citation  being  the  first 

dmation  he  had  of  the  daim  for  the  rate ;  that  he  has  no 

lattels  or  effects  of  Moy  in  his  possession  or  under  his  con- 

il ;  that  many  of  the  parishioners  had  also  refused  pay- 

ent  of  the  rate,  the  gross  amount  of  which  was  £250^  and 

VOL.  II.  N 
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Jan.  20.  only  i?50  or  £60  had  l)een  collected,  or  could  be  recovered, 
Williams  v.     ^y  '^^son  of  the  Statute  of  Limitations. 

George,  In  regard  to  the  first  question,  the  circumstances  are  ssch 

Not  a  case  '^s,  in  my  opinion,  to  make  this  not  a  case  for  special  in- 


fer special  in-  dulgence  from  the  Court,  by  permitting  witnesses  to  be 
examined  upon  the  Libel,  or  to  induce  this  Court  to  be  s 
party  to  the  irregularities  in  the  Court  below.  The  pro- 
ceedings are  against  Mr.  Williams*  as  executor  <^  Mr.  Moy, 
deceased,  and  I  should  be  glad  to  have  it  explained  tone, 
why  the  churchwardens  in  this  parish  have  been  so  lax  in 
the  collection  of  the  rate  ;  why  only  £50  or  £60  should  haw 
been  collected  of  a  rate  which  ought  to  have  prodoced 
nearly  £250  ;  and  why  the  only  proceedings,  after  so  long  a 
lapse  of  time,  should  have  been  commenced  against  dit 
executor  of  a  party.  Can  parties  guilty  of  such  laciet  be 
entitled  to  any  indulgence  ?  Certainly  not ;  there  was  ample 
time  to  have  recovered  the  rate  from  the  party  himself. 
There  is  no  ground,  therefore,  laid  for  the  special  indulgence 
of  the  Court 

But  I  look  at  the  facts  of  the  case,  and  I  find  that  so 
executor  is  called  upon  to  pay  a  rate  assessed  upon  his  testa- 
Repairs  of  tor.     It  has  been  held  by  the  learned  Chancellor  of  London, 
sonaT^oblitfu."  that  the  repair  of  the  parish  church  is  a  personal  obligatioQ, 
tion.  and  church-rate  is  a  personal  claim  upon  the  party  assessed. 

I  should  like  to  have  it  shewn  to  me  that  an  executor  is 
liable  in  any  shape  whatever  for  a  church-rate  due  froin 
his  testator ;  and  if  he  is  liable,  if  it  is  a  debt,  how  such  debt 
can  be  recovere<l  in  these  Courts  :  if  it  be  a  debt,  it  is  re- 
coverable in  another  Court.  Moy  may  have  been  liable  fof 
this  rate,  and  proceedings  might  have  been  had  against 
him  in  the  Ecclesiastical  Court,  and  if  they  had,  and  he  had 
died  in  the  meantime^  the  suit  would  have  immediately 
abated,  and  his  executors  would  not  have  been  called  upon 
to  pay  the  rate.  This  Court  has  no  jurisdiction  in  actions 
for  debt,  and  I  have  not  heard  of  any  case  in  which  an 
executor  has  been  sued  for  a  church-rate  due  from  his  testa- 
tor in  the  Ecclesiastical  Court. 

There  is  another  objection  ;  the  executor  alleges  that  be 
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las  no  assets ;  there  is  a  plea  ofplene  adminulraviL  There-      Jan.  80. 
ore,  the  Court  could  not  be  induced  to  grant  the  claim  for     ^.^-^^  ^^ 
special  indulgence  in  this  case,  for  the  examination  of  wit-       George. 
sesses,  on  the  ground  that  it  would   effect   the   ends  of 
justice ;  it  appears  to  me  that  it  would  be  the  reverse,  unless 
I  were  to  hold  that  Mr.  Williams  is  bound  to  pay  tliis  claim 
upon  his  testator  out  of  his  own  pocket. 

Then  it  is  objected  to  the  rate,  that  the  proper  consents  to  Proper  con- 
tbe  removal  and  rebuilding  of  the  church  have  not  been  ob-  ^^  *"*'  ** 
rained,  aa  required  by  the  Act  of  Parliament,  and  on  the 
»ce  of  the  proceedings  not  a  single  syllable  is  said  as  to  such 
xmsenta  having  been  obtained.  Due  and  regular  notice  is 
plended,  but  I  cannot  say  whether  or  not  such  notice  was 
proved  by  vivd  voce  evidence.  In  the  case  of  Bhint  v.  Har^ 
mood,  the  proper  consents  were  pleaded ;  and  in  another  case, 
[  recollect,  where  no  consents  were  pleaded,  the  Libel  was 
reformed  by  pleading  that  there  had  been  consents. 

Another  question  raised  is  as  to  the  amount  of  tlie  rate,  Amount  of 
5#.  in  the  pound,  whether,  under  the  true  construction  of 
the  Act»  more  can  be  raised  in  any  one  year  than  \s,  in 
the  pound.  The  Court  is  not  bound  to  go  in  this  particular 
case  into  this  question  ;  the  parties  must  shew  that  the  re- 
quisites of  the  Act  have  been  complied  with. 

It  is  said,  that  the  plea  might  be  amended,  and  additional      Amendment 
Articles  brought  in  ;  but  this  is  a  case  in  which  the  Court  is  ^^  ^**^*' 
not  inclined  to  give  such  indulgence  to  the  parties  as  to 
allow  them  to  bring  in  additional  Articles,  owing  to  their 
delay  and  laches,  nor  does  it  appear  that  they  would  be 
entitled  to  recover  the  rate  from  an  executor. 

Looking,  therefore,  at  the  delay  in  suing  for  this  rate  ,*  to 
the  party  who  is  proceeded  against,  and  to  the  manner  in 
which  the  suit  has  been  conducted  in  the  Court  belo.w  ;  and 
considering  that  it  would  not  further  the  ends  of  justice  to 
comply  with  the  prayer  of  the  party  for  the  examination  of  petition  re- 
witnesses,  I  reject  the  petition.  jccted. 

Respecting  the  costs,  1  reserve  that  question  till  the  final 
hearing  of  the  principal  cause,  and  1  direct  it  to  be  pro- 
ceeded with  according  to  the  tenor  of  former  acts. 
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Jan.  80.  Cause, — ^The  Counsel  for  the  Respondents  joined  in  re- 

Wiiliams  v.     <]ucst]n|^  the  Court  to  dispose  of  the  principal  matter  at 

Cfeorge,       once ;  and,  with  the  consent  of  all  parties,  the  cause  was  coq- 

cluded,  and  assigned  for  sentence. 

Ji'DGMBNT.  Sir  H.  Jenner  Fust. — I  am  of  opinion  that  the  sentence 

For  the  ap.  in  the  Court  below  cannot  be  sustained  I  pnmounoe  for  die 

^^^'  appeal,  I  reverse  the  sentence  appealed  from,  I  retain  the 

Rate    pro-  principal  cause,  and,  on  the  same  day,  I  pronounce  agnuit 

^""r     *      ^®  ^^'  '^^  dismiss  the  party  who  has  been  sued  for  ptf- 

Coits.  ment  of  the  rate,  with  his  costs  of  appeal.    I  do  not  gite 

him  his  costs  in  the  Court  below,  as  he  lost  his  way,  bf 

giving  in  a  protest  and  not  extending  ity  and  because  he  was 

a  party  consenting  to  the  irregularity  in  taking  vivd  tece 

evidence.     Each  party  will,  therefore,  pay  his  own  costs  in 

the  Court  below. 

Proctors : — Far,  for  the  Appellant ;  Toker,  for  the  RespondeDt 
George ;  Cojc,  for  the  Respondent  Nunn. 


?t}t0tl  <ffourt  of  antntraltv. 

January  24. 

Collision—       The  ♦*  Friknds." — Acton  Petition, — This  was  an  action 
rnTappIil^lbn  *^>'  ^^^  owners  of  the  sleam-ship   Mefiai,  belonging  to  the 
of  the  Trinity  General   Steam   Navigation  Company,  to  recover  from  the 
Wh'arare     ""  ^^"^''*  ^^  ^^®  schooner  Friends  the  amount  of  damage  De- 
ceptions, casioned   by  a  collision  between   the   vessels   about  seven 
o'clock  in  the  evening  of  the  27th  of  October   last,   in  the 
River  Thames,  between  Barking  Reach  and  Halfway  Reach. 
The  steam-vessel   was  coming  up  the  river  from  Ostend, 
with  passengers,  the  wind  and  tide  against  her  ;  the  schooner 
was  proceeding  down   the  river,   under  a  press   of  sail,  to 
take  in   ballast  at  Erith.     In  this  case,  almost  every  fact, 
even  the  direction  of  the  wind,  the  character  of  the  night, 
and  the  very  locality  of  the  collision,  was  matter  of  dispute. 
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ts  material  to  the  question  are  stated  in  the  Judg-      Jan.  24. 

the  question  turned  upon  the  construction  and  appli-    j*.  ^  .^r 

f  the  rules  promulgated  by  the  Trinity  Boards  for 

igation  of  steam-vessels.* 

3ourt  was  assisted  by  Trinity  Master8.t 

msy  T>^  for  the  Menai.   I  have  no  objection  to  urge  Jan.  in 

the  Trinity  House  regulation  ;  if  properly  observed,  AaauMeNT. 

end  to  prevent  collisions ;  but  if  it  is  to  be  under* 

I  an  unvarying  rule^  applicable  to  all  cases,  whether 

i  a  reasonable  risk  of  collision  or  not,  then  the  regu- 

i  a  nuisance.     The  question  is,  whether  the  rule  was 

iTigatJon  of  steam-tressels.  —  Trinity  House,  London,  dOth 
1840. — The  attention  of  this  corporation  having  been  directed 
merous  severe,  and  in  some  instances  fatal,  accidents  which 
ilted  from  the  collision  of  vessels  navigated  by  steam ;  and  it 
;  to  be  indispensably  necessary,  in  order  to  guard  against  the 
e  of  similar  calamities,  that  a  regulation  should  be  established 
iiidance  and  government  of  persons  entrusted  with  the  charge 
essels ;  and  whereas  the  recognized  rule  for  sailing  vessels  is, 
*  having  the  wind  fair  shall  give  way  to  those  on  a  wind :  —That 
h  are  going  by  the  wind,  the  vessel  on  the  starboanl  tack  shall 
wind,  and  the  one  on  the  larboard  tack  bear  up, — thereby  pass- 
ither  on  the  larboard  hand :  —That  when  both  vessels  have  the 
:e,  or  a-beam,  and  meet,  they  shall  pass  each  other  in  the  same 
le  larboard  hand ;  to  effect  which  two  last-mentioned  objects, 
must  be  put  to  port :  —And  as  steam  vessels  may  be  considered 
bt  of  vessels  navigating  with  a  fair  wind,  and  should  give  way 
vessels  on  a  wind  on  either  tack,  it  becomes  only  necessary  to 
rule  for  their  observance  when  meeting  other  steamers  or  sail- 
s  going  large.  Under  these  circumstances,  and  with  the  object 
ited,  this  Board  has  deemed  it  right  to  frame  and  promulgate 
^ing  rule,  which,  on  communication  with  the  Lords  Commis- 
f  the  Admiralty,  the  Glder  Brethren  find  has  been  already 
n  respect  of  steam-vessels  in  Her  Majesty's  service,  and  they 
nestly  to  impress  upon  the  minds  of  all  persons  having  charge 
vessels,  the  propriety  and  urgent  necessity  of  a  strict  adherence 
tz. — Ruk:  When  steam-vessels  on  different  courses  must  un- 
or  necessarily  cross  so  near  that,  by  continuing  their  respective 
here  would  be  a  risk  of  coming  in  collision,  each  vessel  shall 
elm  to  port,  so  as  always  to  pass  on  the  larboard  side  of  each 
\  steam -ve&spl  passing  another  in  a  narrow  channel  must 
Ave  the  vessel  she  \b  passing  on  the  larboard  hand.*' 
juu  Hayman  and  Captain  Wellcr. 
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Jan.  24.  applicable  here.  We  state  that,  on  observing  the  sdiooner, 
The  FriemU,  ^®  ^^^m  of  the  steam-ship  was  put  to  starboard,  on  the  sup- 
position that  the  schooner  would  keep  the  mid-dianiiel, 
which  was  her  course  to  run  down  with  the  tide;  but  it 
being  apparent  that  the  schooner,  with  a  press  of  sail,  vti 
bearing  down  on  the  steamer,  the  helm  of  the  latter  vu 
kept  to  starboard,  coming  as  near  the  shore  as  possible,  to 
-avoid  the  collision,  the  pilot  calling  to  the  schooner  to  pst 
her  helm  up,  and  this  not  being  complied  with,  the  ei^^iMi 
were  stopped,  and  we  were  then  so  near  the  shore  that  the 
vessel  actually  touched  the  ground.  Is  it  to  be  su^estad, 
that,  where  there  was  no  chance  of  c^illision, — supposing  the 
steamer  hugged  the  Southern  shore,  and  the  schooner  vss 
running  down  the  mid-channel, — by  the  Trinity  Hook 
regulation,  the  steamer  was  to  port  her  helm  ?  This  wooU 
be  to  lead  to  confusion,  and  increase  the  risk  of  oollisimn. 

Robinson,  D.,  on  the  same  side. 

Sir  John  Dodson,  Q.  A.,  for  the  Friends. — ^The  pw- 
priety  of  Uie  rule  is  not  denied,  if  it  be  fairly  applie<l ;  bat  it 
is  said  not  to  be  applicable  in  this  case.  The  rule  is,  dut 
where  two  steam- vessels,  on  different  courses,  or  wheni 
steam- vessel  and  a  saih'ng  vessel  with  the  wind  large,  atii 
this  case,  must  necessarily  cross  so  near  that  there  is  risk  of 
collision,  **  each  vessel  shall  put  her  helra  to  port,  so  u 
always  to  pass  on  the  larboard  side  of  each  other."  Where 
there  is  a  reasonable  risk  of  collision^  in  such  cases,  this  rule 
is  to  prevent  it;  so  that  the  question  is,  was  there  sudi 
reasonable  risk  in  this  case  ?  If  so,  it  is  clear  that  we  did 
right  in  porting  our  helm  in  order  to  pass  to  the  larboard  of 
the  Menai,  and  the  Menai  did  wrong  in  putting  her  helm 
to  starbo.ird,  in  consequence  of  which  the  two  vessels  came 
in  collision.  The  case  of  the  •'  Duke  of  Sussex  "•  is  on  all 
fours  with  this,  and  the  judgment  of  the  Court  in  that  case 
will  apply  to  the  present.  According  to  their  own  state- 
ment, there  was  a  chance  of  collision,  and  yet  they  put  their 
helm  to  starboard. 

Haggard,  D.,  on  the  same  bide. 

*   1  Noteb  of  Ca.  166. 
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LusHiNOTON. — (To  the  Trinity  A/fljr/er*.)— Gentle*      Jan  8^. 
he  amount  of  damage  8ued  for  in  this  case  is  pro-    «,.    p^^jg 
not  very  great ;  but  it  appears  to  me  that  the  argu- 
which  have  been  advanced  in  the  course  of  this  dis- 
n  are  of  very  considerable  importance  with  regard  to 
le  navigation  of  the  river  Thames  in  future.     It  is  ne- 
y,  in  the  first  instance,  that  I  should  briefly  state  to 
lose  facts  which  I  think  are  of  importance,  in  order  to 
Bte  the  principle  involved  in  this  case,  and  in  my  jutlg- 
there  is  not  the  slightest  necessity  to  enter  into  any 
of  controverted  fact  between  the   parties,  because       ' 
ver  be  the  ultimate  decision  to  which  you  may  come, 
ling  to  my  conception,  whichever  be  the  truth,   it 
make  no  difference  as  to  that  decision. 

statement  made  on  behalf  of  the  owners  of  the  Menai  Case  of  the 
be  following  effect:  though  I  ought  previously  to  state,  -'"*"'"• 
16  Menai  cannot  recover  for  the  damages  sustained  in 
pence  of  this  cullision,  unless  it  be  proved  that  the 
res  she  adopted  were  the  proper  ones  to  be  taken  ac- 
g  to  the  true  rules  of  seamanship.  And  I  should  also 
'e,  that  it  is  possible,  in  some  cases,  that  both  vessels 
e  to  blame  ;  but  in  the  present  case  it  appears  to  me 
ct  to  your  better  judgment),  that  the  only  question  is 
whether  the  Menai  pursued  those  measures  which  she 
to  have  done  upon  descrying  the  schooner,  the  Friend*, 
wn  statement  is,  that  she  was  coming  up  the  river, 
at  that  time  on  the  Kentish  side,  distant  about  one- 
^f  the  way,  the  night  being  dark  and  the  ebb-tide  then 
ig,  the  wind  blowing  strong  from  the  west,  when  she 
ed  a  vessel  coming  down  the  river,  just  open  on  the 
ird  bow  ;  that  as  soon  as  this  vessel  was  reported,  the 
>f  the  steam-ship  was  put  to  starboard,  under  the  full 
ision  that  the  schooner  would  keep  the  mid-channel, 
iT  to  go  down  with  the  tide,  and  which  was  her  pro- 
urse.  Now,  in  ray  judgment,  the  true  question  will 
Is— whether  or  not,  under  these  circumstances,  the 
i  did  right  or  wrong  in  starboarding  her  helm,  and  I 
t  think  that  that  question  is  in  any  degree  affected  by  Differences, 
rence  to  the  circumstances  which  are  state<l  on  behalf 
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The  Fnends. 


of  the  Friends^    In  fact,  the  only  points  of  dififerenoe  are 
these — First,  as  to  the  locality,  there  is  a  slight  degree  of 
difference^  which  may,  by  possibility,  constitute  a  distindioii 
in  your  minds  as  nautical  men.     There  is  also  a  diffcTCDoe 
with  respect  to  the  wind  ;  but  it  appears  to  be  a  slight  one; 
for  the  evidence  on  behalf  of  the  Menai  is,  that  it  was  fton 
the  W. ,  and  on  the  part  of  the  Friends  that  it  was  fron  W. 
and  by  S.    The  only  other  point  which  can  be  said  to  be 
one  of  controversy  between  them  is,  as  to  how  tiie  iteai 
was  descried  when  she  was  first  perceived*     It  is  stated  ■ 
these  words :  '^  That  the  lights  were  discovered  in  Halfin^ 
Reach,  and  from  their  position,  shewed  that  the  sfeeniMr'i 
head  was  inclined  to  the  N." — which  undoubtedly  it  «m; 
'<that,  as  the  steamer  rounded  the  point  above  Half«qr 
House,   she  opened   upon  the   schooner's  larboard  bov/ 
Now,   that  may   possibly    constitute  some    difference  is 
point   of  fact,  but    difference    in  point   of  reasonii^»  a 
unimportant,     leading  us  to  a  different  conclusion,  in  my   judgment,  it 
does    not;  because  I   am  clearly  of  opinion   that  tiie> 
two    vessels  were   so   far   approaching   each    other  in  i 
direct  line  that  it  was  necessary  for  them  to  take  propff 
measures  to  avoid  a  collision,  whatever    those    messorei 
might  be. 

Now  let  us  consider,  in  the  first  instance,  whether  ornrt 
the  rules  promulgated  by  the  Trinity  Board  for  the  guid- 
ance of  vessels  do  or  do  not  apply  to  the  present  case ;  and, 
for  the  purpdse  of  trying  that  point  with  perfect  justice  to 
the  Menai,  I  will  assume  that  the  wind  at  the  time  did 
blow  precisely  as  it  is  stated  by  her— namely,  from  theW. 
and  not  W.  by  S.  Let  us  consider  what  are  the  rules  which 
you  have  promulgated, and  to  what  are  they  applicable;  whe- 
ther there  are  any,  and  what,  exceptions ;  and  finally,  wbetbff 
the  circumstances  of  this  case  do  constitute  an  exception  (f 
not. 

In  the  first  place,  if  these  two  vessels  were  sailing  so  wide 
of  each  other  that  there  was  no  probability  of  collision,  the 
rule  has  nothing  whatever  to  do  with  the  case — it  is  not  appli- 
cable, either  by  its  terms,  or  by  any  rational  rule  of  construe* 
tion ;  I  repent,  therefore,  the  observations  I  made  in  the  cuf 
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e  **  Duke  qf  Sussex  " — that  no  rational  man  can  con-  Jan.  24. 
this  rule  to  mean^  that  when  two  vessels  are  approach-  Yhe  Friends. 
each  other,  not  in  a  straight  line  or  any  thing  like  a 
1^  line,  and  when  there  is  no  danger  of  collision  there- 
thej  are  to  alter  their  courses  merely  for  the  sake  of 
ing  a  rule  which  is  applicable  only  to  a  different  state 
ings. 

ie  real  substance  of  this  document  (the  Trinity  House 
ilations)  is,  first,  to  state  certain  recognized  rules — not 
lact  them  as  rules,  but  to  state  them  as  rules  which  have 
prevailed ;  secondly,  without  establishing  any  rule,  it 
8  what  ought  to  be  considered  the  power  and  condition 
^am-vessels ;  and  it  then  purports  to  provide  for  the 
wing  case :— *'  It  becomes  only  necessary  to  provide  a 
for  their  observance  when  meeting  other  steamers  or 
ig  vessels  going  large."  Whether,  in  point  of  fact,  the 
has  or  has  not  actually  provided  directly  for  all  con- 
>ncies  may  be  questioned.  But  I  will  go  on — «'  Whereas 
-ecognized  rule  for  sailing  vessels  is,  that  those  having 
rind  fair  shall  give  way  to  those  on  a  wind  ;  that  when 
are  going  by  the  wind,  the  vessel  on  the  starboard 
shall  keep  her  wind,  and  the  one  on  the  larboard  tack 
up — thereby  passing  each  other  on  the  1arbf>ard  hand,** 
is  a  statement  recognizing  it  as  an  established  custom : 
that  when  both  vessels  have  the  wind  large  or  a^beam, 
meet,  they  shall  pass  each  other  in  the  same  way  on  the 
Mird  hand  ; — to  effect  which  two  last-mentioned  objects, 
lielm  must  be  put  to  port."  Now  mark :  this  is  the  case 
vo  vessels  both  having  the  wind  large  or  a-beam.  Now 
is  had  not  been  a  steam- vessel,  it  is  clear  that,  taking 
wind  to  be  either  from  the  W.or  the  S.W.,  the  schooner 
Id  have  the  wind  free,  and  if  the  Menai  had  been  a  sail- 
vessel,  she  would  have  had  the  wind  large.  But  the 
\ai  was  a  steamer,  and  we  are  to  consider  her  according 
our  statement  in  the  following  paragraph : — ''  And  as 
n- vessels  may  be  considered  in  the  light  of  vessels  na- 
ting  with  a  fair  wind,  and  should  give  way  to  sailing 
els  on  a  wind  on  either  tack,  it  becomes  only  necessary 
rovide  a  rule  for  their  observance,  when  meeting  other 
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Jan.  24.  steamers  or  sailing  vessds  going  large.*'  Sappoae  it  kad 
The  Friendi,  ^^PV^  he>^e>  then  I  should  have  said  that  you  had  beU 
this :  that  a  steam- vessel  was  always  to  be  conaidered  ai  • 
vessel  navigating  with  a  fair  wind ;  and  if  I  bad  been  kft  to 
find  out  what  the  rule  meant,  I  should  have  recurred  to  dit 
preceding  paragraph,  which  states — "When  both  veiidi 
have  the  wind  large  or  a-beam,  and  meet,  they  ^ball  ym 
each  other  in  the  same  way  on  the  larboard  hand  ;  to  elecC 
which  two  last-mentioned  objects,  the  hdm  roust  be  put  tt 
port.*'  If  it  had  stopped  here,  I  should  have  aaid  that  tinl 
was  a  fair  inference  from  your  having  laid  it  down  that  ft 
steam-vessel  is  to  be  considered  as  a  vessel  sailing  with  i 
fair  wind ;  and  the  rule  would  be,  that  if  it  met  anotiiflr 
vessel  coming  down  the  river  with  a  fair  wind,  they  were  to 
pass  each  other  on  the  larboard  hand;  and  I  should  hate 
said,  without  going  farther,  that  the  Menai,  in  putting  her 
helm  to  starboard,  and  not  passing  to  the  larboard  of  tbt 
schooner,  violated  not  a  direct  rule,  but  the  fair  inference  to 
be  drawn  from  what  is  stated  here.  But  I  must  look  tothi 
rule  you  have  promulgated,  and  it  is  my  duty  and  toj 
earnest  object  to  act  with  the  utmost  fairness  and  impv 
tiality  to  the  public  and  the  parties,  and  I  am  bound  to  faj* 
that,  with  respect  to  the  rules  themselves,  they  do  not  pie* 
cisely  work  out  the  intention  expressed  in  them.  The  docs* 
ment  purports  to  provide  a  rule  for  steamers  in  meeting 
other  steamers,  or  sailing  vessels,  going  down  the  river: 
'*  When  steam- vessels  on  different  courses  must  unavoidably, 
or  necessarily,  cross  so  near,  that,  by  continuing  their  res- 
pective courses,  there  would  be  a  risk  of  coming  in  collisioOf 
each  vessel  shall  put  her  helm  to  port,  so  as  always  to  pass 
on  the  larboard  side  of  each  other."  1  am  afraid  this  appUes 
to  nothing  but  steam- vessels.  Then  these  words  appetr: 
*'  A  steam- vessel  passing  another  in  a  narrow  channel  must 
always  leave  the  vessel  she  is  passing  on  the  larboard 
hand." 

Now  giving,  as  I  am  bound  to  do,  a  just  and  legitimate 
construction  to  these  rules,  I  cannot,  in  my  judicial  cod* 
science,  say,  that  these  two  rules  apply ;  but  I  can  with 
perfect  truth  say,  that  by  construction  and  inevitable  in- 
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ice  from  the  two  paragraphs  I  previoualy  read,  they  do  Jax.  2^ 
B  to  the  same  purport;  because  when  jou  have  once  7>x'Ty^,|ju 
me  that  two  vessels,  both  going  free,  are  to  pass  to  the 
Mid  side,  and  afterwards  tell  me  that  a  steam-vessel  is 
qrs  to  be  considered  as  a  vessel  going  free,  it  necessarily 
pws  diat  the  preceding  rule  wonld  apply  to  the  present 
•  Therefore,  I  have  not  the  least  hesitation  in  telling 
,  that,  according  to  the  best  judgment  I  can  form,  primS 
%  unless  some  exception  is  to  be  engrafted  upon  these 
•»  they  do  apply,  and  that  the  steamer  Menai  was  to 
le  in  putting  her  helm  to  starboard,  and  that  the  schooner 
'mU  was  right  in  keeping  her  course,  or  slightly  putting 
helm  to  port. 

at  now  let  us  see  whether  or  not,  according  to  justice  and 
idvantage  of  the  general  navigation  of  the  river  Thames^ 
exception  can  be  engrafted  upon  this  rule,  though  none 
entioned  in  the  rule  itself. 

hat  there  may  be  exceptions,  I  can  entertain  no  doubt—  Exceptions. 
options  implied  by  common  sense.  I  will  take  the  caae 
I  vessel  going  so  near  to  a  rock,  or  to  a  shoal  of  sand, 
if  she  followed  the  rule  she  would  inevitably  become  a 
ck«  No  person  would  say  that  the  role  was  to  be  so  ap- 
d  as  to  produce  mischief  and  loss.  Now  comes  the 
stion,  whether  the  exception  contended  for  in  the  papers 
\ie  Menai,  and  urged  by  Dr.  Addams,  is  a  fair  exception 
e  engrafted  on  the  rule  or  not. 

lie  exception  is  very  well  stated  in  the  affidavit  of  Na« 
lid  Knight,  who  is  a  licensed  Trinity  pilot :  "  It  is  the 
triable  rule  and  practice  adopted  by  all  classes  of  vessels 
igating  rivers,  to  take  every  advantage  of  the  tide  which 
localities  of  such  rivers  may  a£Pord ;  in  conformity 
1  such  rule  and  practice,  vessels  going  with  the  tide 
n  the  river  Thames  keep  in  mid*channel,  for  the  pur- 
;  of  getting  the  benefit  of  the  tide ;  and  vessels  coming 
lie  said  river,  against  the  tide,  keep  as  near  as  may  be  to 
or  other  of  the  shores,  and  when  so  coming  up  the  river, 
lalfway  Reach,  by  reason  of  the  ebb-tide  then  setting  to- 
la the  north  or  Essex  shore,  keep  on  the  south  or  Kentish 
e,  for  the  purpose  of  avoiding  as  much  as  posmble  the 
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Jam.  24k  strength  of  the  tide."  Upon  what  consideration  then  is  the 
The  Friends,  ^^^E^^  exception  founded?  Upon  two  only — the  usage  in 
the  river  Thames^  and  the  convenience  which  would  resalt 
to  all  parties  from  continuing  to  foUow  that  rule,  thoagh 
in  opposition  to  the  regulations  laid  down  by  the  TVinitj 
House ;  to  follow  the  custom  in  opposition  to  your  rule*  h 
this  a  case  for  exception  ?  It  will  be  for  you  to  determine 
whether  the  great  convenience  alleged,  and  the  long  prefa- 
lence  of  this  custom,  ought  fairly  to  form  an  exception  to 
your  rules.  I  cannot  pretend  to  form  an  accurate  judgment 
as  to  the  extent  of  the  convenience  or  the  advantage  whidi 
might  be  derived  from  adhering  to  this  exception,  in  pr^ 
ference  to  the  general  rule ;  neither  can  I  pretend  to  judge 
as  to  what  has  been  the  established  rule  and  practice  amongit 
those  navigating  vessels,  under  these  circumstances,  in  the 
river  Thames.  But  you  are  capable  of  forming  an  opinion 
All  I  say  is  this,  that  if  you  are  about  to  make  an  exceptka 
to  your  own  rules — an  exception  which  is  not  to  be  extracted 
from  any  thing  to  be  found  in  the  rules  themselves,  but  to  be 
founded  upon  the  reasons  I  have  alleged, — for  the  sake  of 
the  safety  of  the  navigation  of  the  river  Thames,  and  tbe 
great  interests  which  are  daily  and  hourly  there  at  stake,  let 
your  exception  be  clear,  definite,  and  intelligible ;  let  it  be 
made  known  to  the  whole  maritime  and  nautical  world,  that 
they  may  avoid  the  danger  they  will  incur,  if,  instead  of 
having  one  direct  and  clear  rule,  they  have  exceptions,  not 
so  definite  and  clear  as  the'  rule  itself;  for  unless  you  lay 
it  down  in  clear  and  intelligible  terms,  it  is  evident  that 
persons,  in  all  cases,  will  endeavour  to  form  exceptions  for 
themselves,  and,  instead  of  certainty,  you  will  have  un- 
certainty ;  instead  of  security  resulting  from  general  rulo 
and  principles,  you  will  have  doubt  and  danger. 

Looking  at  the  extreme  importance  of  this  case,  I  will 
pray  you  to  take  it  into  your  serious  consideration,  and  not 
to  deliver  your  opinion  this  day,  but  give  me  the  benefit  of 
your  advice  on  the  next  Court  day. 


Jan.  24^  Dr.  Lushington. —  I  understand   from   the    gentlemen 
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hose  assistance  I  have  had  the  benefit  of  receivings  that      Jan.  24. 
ley  have  taken  all  the  circumstances  of  this  case  into  their   j^^^,^ 
ODtideration,  and  they  are  of  opinion  that  the  steamer  was 
[»  blame,  and  that  the  other  vessel  conducted  herself  .pro- 
lerly,  according  to  the  rules  of  navigation.     My  judgment.     Against  the 
herefore,  will  be  to  pronounce  against  the  claim  on  behalf  of  ^^^* 
he  steamer^  and  to  dismiss  the  owners  of  the  other  vessel 
rith  their  costs. 

Proctors: — ToUer^  for  the  Menai;  Rothery,  for  the  Friends, 


Thb  **  Rose."— i^c^  on  Petition.— The  Regina,  a  schooner     Collision.— 
f  132  tons,  from  Exmouth  to  Newport,  in  ballast,  and  the  ^^  application 
losef  a  steam-vessel,  belonging  to  the  Bristol  General  Steam  of  the  Trinity 
Navigation  Company,  on  her  voyage  from  Bristol  to  Cork,  ^-ftl^pongibU* 
ame  in  collision  in  the  Bristol  Channel,  on  the  night  of  the  lity  of  a  steamer 
th  October.    The  whid  was  from  N.  E.  or  N.  N.  E. ;  the  ^[^^plS! 
chooner's  course  was  E.  S.  E. ;  she  was  closed-hauled  on  the  and  causing 
irboard  tack,  and  running  up  the  Channel,  against  the  ebb-  ^^^^J^f  ij^hte ' 
ide,  at  about  four  knots  an  hour.    The  steamer  was  coming 
lown  the  Channel,  with  the  wind  free,  at  the  rate  of  ten  or 
leven  knots  an  hour,  with  mainsail,  foresail,  jib,  and  top- 
ail  set.     There  was  a  haze  upon  the  water ;   the  steamer 
»ore  three  strong  lights;  the  schooner  shewed  no  light. 
Hie  vessels  descried  each  other  at  the  distance  of  half  a  mile ; 
rhen  about  a  quarter  of  a  mile,  the  steamer  put  her  helm  a- 
tarboard ;  the  schooner  put  hers  to  port,  hailing  the  steamer 
o  do  the  same ;  but  the  latter's  helm  was  kept  to  starboard, 
ind  she  ran  stem  on  into  tbe  schooner,  causing  her  damage, 
u  consequence  of  which  she  was  soon  after  abandoned,  and 
iltimately  went  down. 

The  Court  was  assisted  by  Trinity  Masters.* 

Adiiams,  D.,  for  the  schooner.  The  rule  prescribed  by  Aegombnt. 
the  Trinity  House  required  that  the  steamer  should  have 
MNTted  her  helm ;  whereas  it  is  admitted  that  the  helm  was 
put  to  starboard,  and  it  is  asserted  that  this  was  a  prudent 
itep,  though  directly  in  the  teeth  of  the  rule.  We  obeyecl 
Lhe  rule  and  put  our  helm  to  port. 

*  Captain  Lock  and  Captain  Weynton. 
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Jan.  24.  Pratt,  D.,  on  the  same  side,  cited  the  ''  Chetier."* 

j^J"]^^  Sir  John  Dodson,  Q.  A.— This  cc^ision  arcwe  from  no 
fault  on  our  part»  but  from  the  Regina  putting  her  b^  to 
port.  I  deny  that  we  have  vioUted  any  rule.  Tlie  rale, 
not  laid  down,  but  recited,  by  the  Trinity  Board,f  isthb: 
"  Whereas  the  recognized  rule  for  sailing  veasela  it,  liM 
those  having  the  wind  fair  shall  give  way  to  tliOK  on  a 
wind," — so  that  the  schooner  should  have  kept  her  cotiM^ 
she  being  close-hauled ; — *' that  when  both  are  going  by  the 
wind,  the  vessel  on  the  starboard  tack  shall  keep  her  wind, 
and  the  one  on  the  larboard  tack  bear  up,  thereby  ptssiiy 
each  other  on  the  larboard  hand,"— which  does  not  apply  totk 
present  case ;  *<  That  when  both  vessels  have  the  wind  lafg^ 
or  a-beam,  and  meet,  they  shall  pass  each  other  in  the  sine 
way  on  the  larboard  hand,  to  effect  which  two  la0t>mentioiied 
objects,  the  helm  must  be  put  to  port."  Neither  of  tta 
last  rules  applies  to  the  present  case ;  the  first  applies  wfaov 
both  vessels  are  close-hauled ;  the  other  where  both  veiseb 
have  the  wind  large,  or  a-beam.  If  the  i?ofe  had  been  i 
sailing  vessel,  it  would  have  been  her  duty  to  have  pat  ha 
helm  to  starboard  (as  she  did),  and  by  the  rules,  ''  atOBB- 
vessels  may  be  considered  in  the  light  of  vessels  navigatiiy 
with  a  fair  wind,  and  should  give  way  to  sailing  vessels  oo 
a  wind  on  either  tack."  The  Rase  was,  therefore,  bound  to 
give  way,  and  bear  up ;  and  how  could  she  have  done  thrt 
but  by  putting  her  helm  to  starboard  ?  The  schooner  had 
no  light,  and  the  master  was  asleep  in  the  cabin. 
E/phinstone,  D.,  on  the  same  side. 

SoMMiNo  ur.  Dr.  Lushington. — (  To  the  Trinity  Masters,)  Gentlemen, 
there  appears  to  be  very  little  difference  as  to  the  main  and 
important  facts  in  this  case,  and  the  case  will  in  all  proba^ 
bility  turn  upon  the  opinion  which  you  shall  form  of  the 
propriety  of  the  conduct  of  each  party  under  existing  dr- 
Rapid  motion  cumstances  which  are  hardly  disputed.     It  is  admitted  on  be* 

of  the  Ro8e.      y^^^  ^^^y^^  j^^^  ^^j^^  steamer  proceeded  against),  that  she  wai 

proceeding  down  the  Bristol  Channel,  after  the  rate  of  tea 

knots  an  hour;  and  it  is   contended  on  her  behalf,  and 

proved  by  the  evidence,  that  there  was  a  considerable  thick 

•  3  Hagg.  A.  R.  316.  t  For  the  Rules,  see  ante,  p.  93w 
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btMe  hanging  on  the  water^  so  that  it  was  difficult  €i>dia*      Jav.  Si. 

con  TCflKlsy  and  that  no  vessel  could  be  seen  at  a  greater  dia-  7^J^L« 
tmce  than  a  quarter  of  a  mile.  Now,  if  it  had  so  happened 
that  the  steamer,  coining  down  the  Bristol  Channel  at  that  rate, 
U  ran  down  a  vesari,  without  either  of  the  parties  seeing 
csdi  other,  I  should  have  taken  upon  mjrself  the  responsi- 
hSStj  of  saying  that  the  Bate  should  pay  for  the  damager 
lad  I  win  state  the  reason.  It  may  be  very  convenient  for  Liability 
ipart  of  tlie  public  that  these  steamers  should  proceed  with  ^^  "*' 
$reat  rafiidity ;  but  the  law  will  not  allow  them  to  proceed 
nth  this  rapidity  if  the  property  and  lives  of  other  persons  are 
htnhy  constantly  endangered.  And  the  same  principle  ap- 
plies to  persons  proceeding  with  great  rapidity  upon  land.  I 
veil  remember  that»  some  twenty-five  years  ago,  the  coachman 
if  one  of  the  mail  coaches  was  indicted  at  the  Old  Bailey, 
Mftre  Lord  EUenborough,  for  manslaughter,  in  having  run 
iscr  and  Idlkd  a  man.  His  defence  was,  that  by  contract 
fidi  the  Poot-office»  he  was  compelled  to  go  nine  miles  an 
Mwr.  Lord  Ellenborough,  in  answer  to  that  defoioe,  in  his 
Nuaming  up»  said  that  no  contract  with  any  office,  and  no 
ssovenience  of  the  public,  could  justify  the  endangering  of 
he  lives  of  his  Majesty's  subjects,  and  the  man  was  oon- 
ricted  of  manslaughter,  and  punished.  I  apprdiend  the 
■me  principle  applies  to  the  present  case,  and  therefore,  if 
ike  occurrence  had  happened  in  the  manner  I  have  stated,  I 
ikwld,  without  asking  your  opinion,  have  considered  it  my 
bty  to  say,  that,  on  dark  nights,  steamers  must  not  proceed 
It  die  rate  of  ten  knots  an  hour.  Sudi  being  the  speed  here, 
» the  sailing  vessel  was  going  four  knots  an  hour,  and  she 
m  not  seen  till  they  had  reached  within  a  quarter  of  ji  ipile 
of  each  other,  that  interval  must  have  been  passed  over  in 
tAf  one  minute  and  a  quarter,  so  that  there  was  scarcely  a 
poHibili^  of  resorting  to  any  measures  for  safety. 

The  Begma  was  proceeding  on  the  larboard  tack,  her     Conduct  of 
aoarse  being  E.  S.  E.,  and  going  four  knoU  an  hour,  with  ^«'*^o^«»«»»- 
iU  her  sails  set,  and  against  the  ebb-tide.     As  soon  as  she 
pereeives  the  steamer  coming  down,  she  ports  her  helm ;  the 
itcanier,  according  to  her  own  account,  does  not  perceive 
ilie  schooner  till  a  much  later  period,  and  then  she  star- 
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Jam.  24      boarded  her  helm.    Now,  you  will  have  to  determiney  under 

2^J^"  these  circumstances,  whether  the  Regina  was  right  or  wrong 
in  porting  her  helm ;  and  the  same  with  respect  to  the 
steamer  starboarding  hers. 

Carrying  of     It  has  been  contended  that  the  Regina  was  in  fault,  be- 
'  cause  she  carried  no  lights.    That  point  has  been  discufeed 

over  and  over  again  in  this  Court  for  twenty-five  years ;  but 
you  have  always  refused  to  lay  down  any  rule,  that  mer- 
chant vessels  ought  constantly  to  carry  lights,  and  I  believe 
there  is  no  occasion  on  which  it  has  been  laid  down,  as  a 
general  principle,  that  merchant  vessels  should  carry  ligbts; 
though,  under  certain  circumstances,  it  may  or  may  not  be 
right  to  do  so,  and  that  is  a  point  which  you  will  take  into 
consideration. 

RelBtive  po.  It  has  been  said  that  the  Regina  was  seen  one  point  cs 
two  vessels.^'**  the  sUrboard  side  of  the  steamer,  and  that  is  stated  s§  i 
reason  why  the  steamer  ought  to  have  starboarded  her  hd» 
Now  it  appears  to  me,  that,  in  all  these  cases,  we  never  cfl^ 
with  any  hope  of  a  satisfactory  result,  enter  into  the  discsi- 
sion  as  to  what  precise  point  one  vessel  bore  to  another  M 
the  time  of  being  discovered ;  but  the  true  rule  is  that  ki^ 
down  by  yourselves  in  your  own  regulations,  that  so  and  10 
ought  to  be  done,  whenever  there  would  be  a  risk  of  con- 
ing into  collision,  and  they  apply  on  all  occasions  where 
there  is  a  probable  risk  of  coming  into  collision.  Lookingat 
these  facts,  it  has  been  contended  further,  on  behalf  of  the 
RosCf  that  by  your  own  rules  she  acted  perfectly  right,  in- 
asmuch as  the  Regina  was  close-hauled,  and  the  Rose  being 
a  steamer,  and  going  free,  it  was  right  in  her  to  do  as  she 
did,  because,  by  so  doing,  she  came  within  these  words, 
'^  Giving  way  to  a  sailing  vessel  on  a  wind  on  either  tack." 
I  apprehend,  it  is  meant  to  be  contended  that  starboarding 
the  helm  was  giving  way  to  the  vessel  on  the  larboard  tad* 
Whether  it  was  a  giving  way  or  not,  it  will  be  for  you  to 
determine.  You  will  have  the  goodness  to  tell  me  which  of 
the  vessels  you  think  was  to  blame. 
Ofiniok.  Captain  Weynton.    No  blame  attaches  to  the  Regini. 

The  expression  **  giving  way  "  means,  not  crossing  a  vessel'^ 
bows,  but  going  under  the  stern.     The    Regina  did  right 
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(oNiaidering  the  short  space  of  time  that  she  saw  the  other      JAM^Si. 

fmd)  in  portiiig  her  hehn,  and,  of  course,  the  Rote  was     'fke  Bote, 

BDCireljin  faok. 

Thb  Court.— In  that  opinion  I  entirely  concur,  and  I    Daromge  pro- 
n     ^m     J  .^L      _^  nounced  for. 

raooiuice  for  the  damage,  with  costs. 

Proctors: — F,  Qarkson^   for    the    schooner;    SmtUe^  for  the 


9vtt09atttt  <ffourt  of  eantttbuvv. 

January  25. 

In  thr  Goods  of  Thomas  Carter. — Motion^  ex-parte,      ^J^^^J^^ 
-The  deceased  died  4th  October,  1842,  a  widower,  leaving  deaOi    of   the 


diildren  (two  sons  and  a  daughter)  and  eight  grand-  testator,  who 
hildreDy  aeren  of  them  minors.  It  appeared  from  the  affi-  ^  j^  destruc- 
Imta,  that  he  mentioned  to  his  eldest  son,  T.  C,  that  he  had  tion  before  his 
■ade  a  will,  and  had  hot  left  any  part  of  his  property  to  his  admitted^  to^ 


;  son,  R.  C,  but  had  given  the  whole  to  him  (T.  C*)  probate. 
■d  hit  daughter,  A.  H.,  married  to  J.  H.  T.  C.  advised  his 
Sitber  to  be  reconciled  to  his  brother  and  to  destroy  the  will, 
■d  the  deceased  toldT.C.  to  bum  the  paper ;  but  the  latter 
dUl  not  think  this  a  sufficient  authority  to  act  upon,  and  the 
fagoacd  never  gave  up  possession  of  the  will,  which  was 
hmoA  after  his  death  in  his  pocket.  Subsequent  to  the 
faease  of  his  father,  T.  C.  made  a  copy  of  the  will, 
aid  then  burned  the  original.    The  property    was    only 

fioa 

Defme,  D.,  moved  for  probate  of  the  copy  oi  the  will  to  Motion. 

A.  H.,  the  daughter  and  sole  executrix,  R.  C,  the  excluded 

Wsther,  consenting. 

Sir  H.  Jrnner  Fust. — ^The  proceeding  of  T.  C,  in  de-  Decree. 
dimng  to  destroy  the  will  during  his  father's  lifetime,  con- 
■dering  that  it  should  be  done  by  the  deceased  himself,  and, 
St  soon  as  his  father  was  dead,  burning  it,  is  most  extraordi- 
B0J.  There  is  a  copy  of  the  will  made  by  T.  C,  and  the 
other  son  is  not  unwilling  that  probate  should  pass  of  this 
pqper,  the  purport  of  which  is  to  bequeath  the  property  to 

VOL.    II.  P 
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Jan.  25.  T.  C.  and  the  daughter,  to  the  entire  exclusion  of  the  bro* 
Carter  dec.  ^^^r  *^^  ^®  question  is,  whether  the  Court  can  act  upon 
the  affidavit  of  the  son  who  destroyed  the  paper,  and  ^fC 
effect  to  a  paper  which  excludes  not  only  the  brother,  but  • 
the  eight  grandchildren,  all  but  one  of  whom  are  in  thdr 
minority.  The  great  difficulty  is  the  amount  of  the  pro- 
perty (only  £100)  to  be  distributed,  in  case  of  intestacy, ' 
amongst  eleven  persons,  and  which,  if  the  Court  were  to  re- 
quire the  paper  to  be  proved  by  witnesses,  would  be  coo- 
suraed.  I  think  there  are  circumstances  in  the  case,  from 
which  the  Court  may  be  led  to  believe  that  the  account 
given  by  T.  C.  is  a  true  representation  of  the  facts.  He,  it 
appears,  wished  that  his  brother  should  not  be  excluded 
from  all  share  of  the  property,  which  is,  certainly,  not  with- 
out merit  1  think  the  Court  may  infer  from  what  is  said  by: 
other  persons  on  affidavit,  that  the  facts  are  correctly  stated 
by  T.  C,  and  if  pleaded,  that  they  would  be  sufficiently 
proved  by  parties  who  had  conversed  with  the  deceaseds 
Some  of  them  doubt  whether  this  is  a  verbatim  copy  of  the 
will,  one  person  thinking  that  R.  C.  had  a  legacy  of  a  shiV 
ling;  but  this  may  be  a  mere  impression,  from  imperfect 
recollection. 

Under  the  circumstances,  I  think  the  Court,  looking  to 
the  very  small  amount  of  the  property,  may,  instead  of  di- 
recting the  paper  to  be  propounded  (as  in  strictness  it  ought 
to  be),  safely  grant  probate  of  the  paper,  with  the  usual 
limitation.  If  the  property  would  have  borne  the  expense 
of  litigation,  I  should  undoubtedly  have  directed  the  paper 
to  be  propounded. 

Pnckle,  Proctor. 


Admmistra-  The  School  for  Indigent  Blind  and  the  Westm im- 

tion,  with  will  g^ER  Hospital  v.  Flack  and  others. — Motion, — This  was 
annexed,  limit-  ,    .   .         .  .  .  .  i_  .,1 

ed  to  a  legacy  a  prayer  to  grant  administration,  with  or  without  will  aiu 

to  certain  cha-  ^exed,  of  the  effects  unadministered  of  Mrs.  S.  B.  to  Messrs 
ntable  institu-  _^    ^    '  ,,,««,       ,  .        1     1      .    ,  1     .      . 

tiona,    granted  D.  &  K.,  on  behalf  of  the  above-mentioned  charitable  msti 

to  their  nomi-  tutions.     The  deceased  died  in  1821,  and  by  her  will  gav 
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1,000  Three  per  Cent.  Consols  to  M.  B.  for  life,  and      Jam.  25. 
Km  her  death,  to  the  Hospital  for  the  Indigent  Blind,  and    sUndSchool 
Like  sum  to  M.  K.  for  life,  and  upon  her  death,  to  the      v.  Fbck, 
restminster  Hospital.     Her  two  executors,  J.  F.  and  W.  H.,  nees,  the  chain 
roved  the  will,  but  were  dead.     The  survivor  of  the  two,  **/  representa- 
.  F.y  died  in  1831,  leaving  a  will,  in  which  he  named  exe-  ^vill  being 
itora,  who  all  proved  the  same ;  they  were  likewise  dead,  broken  and  the 
le  survivor  dying  intestate,  whereby  the  chain  of  repre-  ^^  general 
ntation  was  broken.     On  the  death  of  the  original  testa-  grant  declining 
ix,  £1,800  was  set  apart  to  satisfy  the  annuitants  under  her  ^  "PP®""- 
ill,  being  a  part  of  her  stock,  and  still  standing  in  her 
ime,  and  the  sum  of  £200  was  purchased  by  her  executors, 

their  name,  to  meet  the  legacy  duty  on  the  deceased's 
•operty.  There  being  no  representation  to  the  testatrix,  a 
ecree  was  taken  out  by  Messrs.  D.  &  K.,  as  nominees  of 
e  two  charitable  institutions,  citing  the  persons  entitled  to 
H^Tieral  grant  of  administration  to  appear  to  shew  cause 
by  limited  administration  should  not  be  granted  to  them, 
1  behalf  of  the  two  charities.  The  Court  was  of  opinion 
lat  this  application  was  irregular,  and  that  a  Decree  should 
J  out  calling  upon  the  parties  entitled  to  accept  or  refuse 
general  grant  of  administration,  or  to  shew  cause  why  a 
rant  should  not  be  made  to  the  two  nominees,  limited  to 
le  sum  of  £1,800.  The  Decree  was  returned,  duly  served, 
ad  no  appearance  being  given  thereto, 

AddanUf  D.,  moved  for  a  limited  grant,  with  or  without  Motion. 
le  will,  the  former  being  the  most  convenient  and  desirable 
ourse. 

Sir  H.  Jenner  Fust. — I  have  entertained  some  doubt  Dbcrbx. 
rhether  there  ought  not  to  be  a  general  grant  in  this  case  ; 
ut,  under  all  the  circumstances,  I  think  a  limited  grant  is  the 
iroper  form,  and,  I  think,  with  the  will  annexed.  It  is 
tated  that  the  whole  property  has  been  distributed  except 
his  sum.  I  am  of  opinion  that  a  limited  grant,  with  the 
rill  annexed,  should  go  to  these  two  persons,  on  behalf  of 
be  two  charities,  which  will  be  entitled  to  the  principal 
rhen  the  annuitants  die.  Some  grant  is  necessary,  other- 
rise  the  annuitants  cannot  be  paid.     IThe  Registrar,     In 
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Jan.  25.      ordinary  cases  there  should  be  a  general  grant.]     Yes,  but 
BUnd^hool  ^  ^®  "®^  ^^  ^^y  ^®  ^^®  hospitals  should  be  incambcfcd 
y.  Flack,      by  a  general  grant. 
Neborif  Proctor. 


nvtfttt  eoutrt  of  eanuttnw. 

January  SO. 

Chureh-Rate.  NuNN  v.  Varty  and  Mopsey. — Appeal — AUegaium.-' 
Construction  of  This  ^^g  an  appeal  from  the  Consistory  Court  of  Londflo, 
conjunction  '^^  »  •"^t  for  church-rate,  on  the  rejection  of  a  reapoDOfC 
with  Church  Allegation  setting  up  various  grounds  of  objection  to  die 
Building  Acts.  ^^^     ^^^^  ^^.^  ^^  brought  by  the  churchwardens  of  St 

John^  Hackney,  to  recover  the  sum  of  3«.  4<2.     The  cue 

was  fully  reported  in  the  first  volume  of  these  Notes^  g.  «.* 

1848.  Bavfbrd,  D.,  for  the  Appellant ;  Addams,  D,,  for  the  fc 

1843.  Sir  H.  Jennbr  Fust  pronounced  against  the  appeal,  and 

jS!Jij«KT.  affi>^«d  the  sentence  of  the  Court  below  upon  the  ssme 
grounds :  it  is,  therefore,  unnecessary  to  report  the  judg- 
ment fully. 

(Afler  stating  the  nature  of  the  case,  the  contents  of  the 
Allegation,  and  the  objections  made  against  the  rate,  which 
the  Court  classed  under  the  same  heads  as  those  under  wbid 
they  had  been  classed  in  the  Court  below,  the  Judge  read 
the  enactments  of  the  local  Statute,  30  Geo.  3^  c.  71,  and 
proceeded :) 

There  is  no  doubt  that  the  new  church  and  church-jaid 
are  substituted  for  the  old  church  and  church-yard,  and  if 
there  had  been  nothing  else  in  the  Act,  all  the  rights  con- 
nected with  the  old  parish  church  and  church-yard  would 
have  been  transfen-ed  to  the  new  church  and  church-yard, 
and  all  the  liabilities  with  them,  and  therefore  the  question 
on  this  part  of  the  Act  is,  as  the  freehold  was  vested  in  the 
trustees,  what  were  the  liabilities  cast  upon  them  ? 

•  1  Notes  of  Ca.  191.    Since  rep.  2  Curt  877. 
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It  has  been  argued  that  the  reparadon  of  the  church  and  Jan.  ao. 
lur^-jard  by  the  parishioners  rests  upon  custom  and  cua^  jVinin  t  Ffrr^. 
Kn  only  ;  that  by  the  general  canon  law,  the  amu  of  repair- 
ig  the  diurch  and  cemetery  was  cast  upon  the  incumbent, 
y  be  defrayed  out  of  the  emoluments ;  consequently,  when 
be  freehold  was  transferred  from  him  to  the  trustees,  the 
■me  burthen  was  cast  upon  them.  It  is  true  that,  by  the 
eneral  canon  law,  the  burthen  of  repairing  the  church  did 
e  on  the  incumbent  of  the  parish,  and  a  great  deal  of  in* 
uaoy  and  learning  has  been  displayed  to  establbh  the  point 
lat,  at  one  time,  at  least,  in  England,  the  repair  of  the 
tiurch  was  thrown  upon  the  incumbent,  and  that  it  was 
nly  by  custom  that  he  was  relieved  from  the  burthen,  and 
le  repair  of  the  nave  of  the  church  was  thrown  upon  the 
sriafaioners,  and  the  learned  Counsel  referred  to  ancient 
MTords  and  to  writers  of  authority  and  repute  to  establish 
le  point,  that,  at  least  at  one  time,  that  was  the  law  of 
Ingland.  But  it  seems  unnecessary  to  enter  upon  this  ques- 
on,  since  it  is  not  denied,  and  it  is  proved  by  the  very 
ithorities  which  the  learned  Counsel  referred  to,  that,  as 
irly  as  the  beginning  of  the  eleventh  century  (in  the  year  Repair  of  the 
017),  in  the  reign  df  Canute,  even  in  England,  churches  ^^*"  .^»««  ^ 
"ere  repaired  by  the  parishioners  and  not  by  the  incum* 
ent,  and  this  came  to  be  the  custom  universally,  and  to  be 
le  common  law  of  England,  as  stated  by  Lord  Chief  Jus* 
ce  Tindal,  in  delivering  the  judgment  of  the  Court  of 
izdiequer  Chamber ;  for  the  common  law  of  England,  the 
ur  mm  scripta^  is  nothing  but  custom,  and  it  being  once 
nind  that,  by  the  general  common  law  of  England,  the 
urtlien  of  repairing  the  body  of  the  church  is  upon  the 
■riahioners^  any  exemption  from  that  burthen  must  be  con* 
rued  strictly ;  the  general  law  of  England,  the  common 
iw  of  England,  must  prevail,  unless  it  can  be  shewn  that 
le  common  law  burthen  has  been  modified  or  altered  by 
ledal  enactment  or  by  necessary  implication*  I  do  not 
nderstand  it  is  contended  that  by  necessary  implication  the 
'ustees  have  this  burthen  cast  upon  them  ;  the  utmost  ex* 
mt  of  the  argument  is,  that  the  trustees  are  placed  in  the 
ime   situation  as   the  freeholder  in  whom  the  property 
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Jan.  so.  vested,  namely,  the  incumbent  of  the  parish.  If  he  wm 
NumiTJvarty.  ^*^^®  *®  repair  the  body  of  the  church,  then  the  trustees, 
who  stand  in  his  situation,  may  be  liable;  if -not,  why 
should  they  have  the  burthen  cast  upon  them  ?  When  bj 
the  law  of  England,  throughout  the  whole  kingdcmi,  the 
burthen  of  repairing  the  church  is  thrown  upon  the  ps- 
rishioners,  does  the  transfer  of  the  freehold  to  trustees. cot 
upon  them  any  other  burthen  than  is  laid  upon  the  inctt» 
bent,  who  had  not  the  onus  of  repairing  the  body  of  tlie 
church  ?  The  freehold  is  in  the  incumbent,  subject  to  OBh 
tain  rights  of  the  parishioners — to  attend  the  churcbi  to 
receive  the  sacraments,  and  so  on.  I  am  clear  that,  by  tk 
common  law,  the  mere  transfer  of  the  freehold  from  the 
incumbent  and  the  vesting  it  in  trustees  did  not  relieve  the 
parishioners  from  the  burthen  of  repairing  the.  church  and 
cast  it  upon  the  trustees  :  it  must,  therefore,  be  done^  if  it 
all,  by  special  enactment. 

(The  Court  then  considered  the  terms  and  object  of  tbe 
local  Act.) 

No  doubt  this  Act  made  a  very  important  alteration  is 
this  parish,  but  it  seems  to  me  that  the  sense  of  the  Aet 
leaves  no  doubt  of  the  object  of  the  Legislature.  All  the 
rights  of  the  rector  in  the  new  church,  as  in  the  old,  were 
vested  in  trustees  "  for  the  use  of  the  parish,"  and  althougii 
it  may  be  difficult  to  assign  the  reasons  for  vesting  these 
rights  in  trustees,  yet  the  mere  fact  of  so  vesting  them  is 
not  sufficient  to  relieve  the  parishioners  from  the  burthen 
cast  upon  them:  the  freehold  was  in  the  incumbent  of  the 
parish,  though  the  parishioners  were  entitled  to  the  use. 

The  view  which  the  Court  has  taken  of  this  part  of  the 
case  is  confirmed  by  a  later  Act,  33  Geo.  3,  directing  how 
the  money  was  to  be  applied  in  liquidation  of  the  debt  in- 
curred under  the  Act ;  that  the  money  so  raised  by  the 
trustees  should  be  appropriated  solely  to  the  payment  of  the 
annuities,  bonds,  and  interest. 

(The  Court  then  considered  how  far  the  Church-Building 
Acts  bore  upon  the  alterations  made  by  the  local  Act.) 

The  next  consideration  is — as  the  local  Act  has  not  trans* 
ferred  the  burthen  of  repairs  to  the  trustees,  to  the  relief  of 
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e  parishioners,  and  as  the  rate  was  not  to  extend  over  the      Jam.  30. 

hole  of  the  ancient  parish — with  respect  to  the  election  of  iVimn  v.  Varty, 

ie  churchwardens.    It  is  said  that  no  notice  was  given  to 

le  parishioners  of  South  and  West  Hackney  of  the  election 

f  churchwardens,  and  that  as,  under  the  local  Act,  very 

nportant  duties  were  to  be  discharged  by  these  persons  in 

leir  character  of  churchwardens,  and  as  every  parishioner 

I  the  two  parishes  had  a  vote  in  the  election  of  church- 

vrdens,  they  were  entitled  to  notice  of  the  election  of 

lese   churchwardens.     tUndoubtedly,   the  churchwardens 

ive  duties  of  considerable  importance  to  perform  under  the 

cal  Act,  in  reference  to  the  church  and  church-yard,  and 

>  the  performance  of  divine  service ;  they  were  trustees  for 

irrying  into  effect  the  purposes  of  the  Act,  and  it  may  be  a 

uestion  how  far  persons  so  elected  were  properly  qualified 

»  act  as  trustees  for  the  purposes  of  the  Act,  or  under  the 

oor  Law.    But  this  is  not  a  question  for  this  Court  to  deter- 

line ;  the  only  question  here  is,  whether  they  were  duly 

lected  churchwardens  for  the  parish  of  St.  John,  Hackney, 

ir  the  purposes  of  this  rate  ?     I  am  of  opinion  that  they 

rere  properly  elected  churchwardens  of  this  parish,  and  it 

(  provided  by  the  Act  that  all  the  parishioners  have  the 

ower  of  electing  churchwardens,  which  right  is  left  un- 

Hiched.    It  is  sufficient  if  the  churchwardens  were  elected 

ir  the  parish  of  Hackney  to  entitle  them  to  sue  for  the  rate 

1  question  before  this  Court,  and  I  am   of  opinion  that 

bey  were  properly  elected  for  the  part  of  the  parish  for 

rbich  they  are  churchwardens,  and  have  a  right  to  sue  for 

bis  rate. 

The  next  question  is,  as  to  the  alleged  excess  of  the  rate,  in  Excess  of  the 
rhich  respect  I  find  the  Allegation  is  very  vaguely  worded ;  ™^** 
>ut  it  is  contended  that  the  rate  is  excessive,  because  the 
fanrchwardens,  if  properly  appointed,  were  enabled  to  ob- 
iin  under  the  Act  of  Parliament  means  which  would  con- 
titute  a  sufficient  fund  without  any  rate  at  all.  But  it  is 
lot  alleged  that  the  churchwardens  were  at  any  time  in  pos- 
ession  of  such  funds ;  nothing  is  said  except  that  sums 
lave  been  from  time  to  time  collected,  without  saying  when 
ind  by  whom. 
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Jan.  ao.  Under  these  circumstances,  I  am  of  opinion  that  the 
Nunny~Vftrt^  Churchwardens  are  not  before  the  Court  on  an  excesave 
*  rate ;  that  it  does  not  appear  that  they  had  m  fbnd  out  cf 
which  the  repairs  of  the  diurch  could  be  defrayed.  It  ivii 
stated  in  the  argument^  that  the  case  is  the  same  as  that  of  • 
rate  uncollected,  and  that  the  Court  woald  not  bold  • 
church-rate  valid  where  the  churchwardens  coald  pvttliSBh 
adves  in  possession  of  funds  to  defray  the  ivpaira  of  dk 
church.  But  it  appears  to  me  that  the  case  ia  very  difiemt 
where  churchwardens  could  by  their  own  exerdcma  oollBif 
sufficient  funds,  which  is  not  the  present  caae,  lor  it  dm 
not  appear  that  the  sums  are  recoverable,  or  that  tlnj 
could  be  recovered  without  involving  the  parish  hi  a  law- 
suit. If  the  parishioners  were  of  opinion  that  they  voi 
recoverable,  they  might  have  directed  the  drarchwardensti 
recover  them.  They  must  be  provided  with  fiinds  bcftiv* 
hand,  for  a  retrospective  rate  is  not  legal,  and  if  they  ei- 
pended  thdr  own  funds  in  carrying  on  a  anit,  how  wen 
they  to  be  reimbursed  the  expenses  by  the  pari^  ?  I  amif 
opinion  that  this  case  is  very  materially  diferent  ftom  i 
case  of  an  uncollected  rate,  and  I  will  not  say  that,  inacaa 
of  an  uncollected  rate,  if  the  churchwardens  shew  that  they 
had  done  all  they  could  to  collect  it,  but  were  unable  to  do 
so,  the  parties  being  unable  to  pay,  and  they  were  obliged 
to  call  for  another  rate — I  will  not  say  that  that  would  not 
be  a  sufficient  reason  for  making  a  new  rate. 
Not  proved.  I  am  of  opinion  that  there  is  nothing  excessive  in  tbe 

rate,  and  that  no  circumstances  are  stated  in  the  Allegation 
to  induce  the  Court  to  pronounce  the  rate  invalid  on  that 
ground.  This  disposes  of  all  the  objections  arising  on  the 
construction  of  the  local  Act  and  the  general  Acts;  bat 
there  is  another  point,  namely,  whether  the  rate  has  been 
properly  assessed  on  the  property  of  the  parish.  If  the 
rate  is  unequal,  I  agree  with  the  learned  Chancellor  of  Loo- 
don  that  it  would  be  a  ground  for  quashing  the  rate.  But 
it  does  not  give  rise  to  the  question  of  inequality  by  roerdj 
stating  that  individuals  are  rated  at  a  certain  sum  in  tbe 
Poor  Law  Book,  and  in  another  sum  in  tbe  Church  Rate 
Book ;  for  they  may  be  all  rated  at  an  under- value ;  or  some 
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•e  rated  in  the  Poor  Rate  Book  too  high  and  others  too      JAw.-OOr. 

Old  they  may  be  properly  rated  in  the  Church  Rate  ^Vwiji  v.  Variv. 

In  the  Allegation,  therefore,  the  question   of  ine-     / 

y  18  not  properly  raised.     If  such  a  question  is  to  be/ 

1,  it  must  be  done  by  stating  that  some  individuals  had 

rated  considerably  below  the  value  of  their  property,^ 

thers  considerably  above  the  value  of  theirs. 

der  these   circumstances,   I  am    of  opinion  that  the 

d  Chancellor  of  London  came  to  a  right  conclusion  as 

s  Allegation,  and  I  perfectly  agree  with  him  in  opinion, 

t  does  not  set  up  a  valid  defence  against  the  payment 

i  Ss.  4Ki,  sued  for ;  I  therefore  pronounce  against  the     Appeal  pro- 

1-  affirm  the  sentence  appealed  from,  and  I  likewise  "ounced 

'^'^  ,  against,   and 

mn  the  Appellant  in  the  costs :  otherwise,  what  are  the  sentence  of 

b wardens  to  do?  If  Mr.  Nunn  takes  upon  himself  to  S?"'^_5^^®^ 
this  demand  made  upon  him,  and,  in  the  opinion  of  the 
:  below  and  of  this  Court,  does  not  set  up  a  valid  objec- 
to  the  rate,  I  think  he  ought  to  do  so  at  his  own  ex- 
,  and  not  at  the  expense  of  the  parish  or  of  the  church- 
ens.  I  think  I  should  stop  short  of  justice  if  I  did  not  with  costs, 
the  costs. 

•ctors:— Scttr/ocAr,  for  the   Appellant;  Pulley,  for  the  Re- 
eots. 


January  31. 

IB  "  Agricola." — Act  on  Petition. — ^This  was  an  action     Collision.  — 

le  owners  of  the  Ikm^  a  schooner  of  Jersey,  against  ^^^^   *f  pn  t 

)arque  Agricola,  to  recover  the  amount  of  damage  sus-  Act  in  exempt- 

d  by  the  schooner  by  a  collision  with  the  barque,  on  ingownerefrom 

i,.«i*^  ,_,  _.  ?m,     responsibility, 

-ing  the  basm  of  the  Queen  s  Dock,  at  Liverpool.     The  _what   is    a 

coin  had  arrived'  from  the  east,  and  discharged  great  vessel  ^'^n- 

.•1  .     »        1  ,  ,  ,    ,      .  1   gaged /in    the 

of  her  cargo  m  London,  whence  she  proceeded  with  coasting  trade.*' 

'emainder  to  Liverpool,  on  the  8th  of  September,  hav-  —Semble,  that 
taken  on  board  a  duly-licensed  pilots  under  the  Liver-  lot  on  board  fo- 

>L.  II.  Q 


JH'  ADMIRALTY  COURT.  [HiuT. 

JFak.  31.      pool  Pilot  Act  (5  Geo.  S,  c.  73)  to  canfy  her  up  the  Menej. 

TheAarieoia,  ^^^^  "^^  *^®  entrance  of  the  dock  basin,  whidi  ahe  wm 

about  to  enter,  the  Don  was  lyinir  close  to  it,  beinjr  i^qoind 

luntarily  under  ^  •     .v        u     .u       •  -        •        -j       ^  ii 

the   provisions  ^  remain  there  bj  the  pier-raaster,  m  order  to*  allow  m 

ofthe  local  Act  outward-bound   vessel  to  come  out.      The  Agriodla  wm 
empt.  '   coming  in  with  a  strong  wind  from  the  N.W.^  and  a  flowing 

tide,  at  the  rate  of  six  miles  an  hour,  and  not  aeeing  tfat 
Dan  till  when  near,  and  when  she  could  not  drop  her  an- 
chor, a  collision  took  place.  On  behalf  of  the  AgrieoUt,  iC 
was  allied  that  the  collision  was  occasioned  by  the  positioi 
which  the  Don  had  taken  athwart  the  entrance  to  the  dddE, 
so  that  it  was  impossible  to  avoid  striking  her.  On  thejpot 
of  the  Don,  it  was  argued  that  she  was  placed  in  her  poa- 
tion  by  the  direction  of  the  dock-master,  and  that  the  bar^ 
did  not  keep  a  good  look-out,  or  proceed  with  proper  caa^ 
tion. 

-  The  Court  was  assisted  by  Trinity  Masters,*  in  the  arga- 
ment  as  to  tlie  facts,  whether  the  Agricola  was  to  blaaK; 
if  so,  whether  the  blame  was  attributable  solely  to  the  pikti 
or  solely  to  the  master  and  crew,  or  to  the  pilot  and  nastar 
and  crew  jointly  :  the  owners  of  the  Agricola  having  set  up 
in  defence  that,  if  any  fault  was  to  be  imputed  to  that  ves- 
sel, the  pilot  was  alone  to  blame,  and  that  the  owners  were 
exonerated  under  the  Liverpool  Pilot  Act  and  the  General 
Pilot  Act,  6  Geo.  4,  c.  125,  a  question  of  law  which  could 
not  be  raised  till  the  Court  was  in  possession  of  the  facts. 
Jan.  24^  Sir  John  Dodson,  Q.  A.,  and  Addams,  D.,  for  the  schooner; 

Haggard^  D.,  and  Bayford,  D.,  for  the  barque. 
SuMMiNo  UP.  Dr.  Lushington  {to  the  Trinity  Masters). — Gentlemen: 
Don's  case.  With  regard  to  the  Don,  the  vessel  run  down,  she  appean 
at  the  time  of  the  collision  to  have  been  fastened  by  a  haw- 
ser to  the  pier-head,  having  entered  the  basin  for  the  pu^ 
pose  of  going  into  dock,  and  some  temporary  delay  occurred 
in  consequence  ofthe  harbour-master  having  directed  herto 
slacken  the  hawser  for  the  purpose  of  allowing  another  ves- 
sel to  go  out  of  dock,  so  as  to  sail  that  tide.  Now,  it  is 
quite  clear  that,  in  so  doing,  she  was  acting  pursuant  to  tbe 

*  Captain  Lock  and  Captain  Weynton. 
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rden  of  the  pier-nnaater^  and  not  the  slightest  blame  could      Jam.  31. 
ttach  upon  her  for  so  doing.     But  it  has  been  objected  to   T^'Tfrieo&i 
jBTy  that,  though  she  might  be  in  such  a  condition  as  to  be 
Dcapable  of  making  any  great  efforts  to  avoid  this  collision, 
T  to  softeti  the  effects  of  it»  yet»  at  least,  she  might  have 
lone  something — namely,  have  loosened  the  hawser,  and 

0  hftve  occasioned  less  resistance  when  the  collision  actually 
o6k  pkoe.  You  will  take  that  circumstance  into  your  oon- 
idenition»  and  jay  whether  you  are  of  opinion  that  she 
mitt^d  any  effort  whidi  she  had  time  to  make,  and  which 
;  was  reasonable  to  expect  she  would  have  made.  As  far  as 
can  form  an  opinioil,  looking  at  what  must  be  considered 
lie  very  unexpected  occurrence  that  did  take  place,  I  am 
iclined  to  think  that  no  blame  is  attributable  to  the  Don  in 
ny  part  of  her  conduct. 

With  regard  to  the  Agricola,  let  us  look  at  the  statement     Case  of  the 

1  the  affidavit  of  the  master,  and  of  his  second  mate ;  and    ^ 
bey  may  be  fairly  judged  by   that  affidavit.     It  states : 

That  at  half-past  eleven  am.  they  rounded  the  rock,  and 
nrled  all  the  sails,  with  the  exception  of  the  foretopsail, 
rhich  was  still  double-reefed ;  that,  as  they  proceeded  up 
be  river  Mersey,  they  clewed  up  the  foretopsail  snug,  pre- 
iotts  to  running  into  dock,  the  pilot  being  still  in  charge ; 
hat  the  wind  had  by  this  time  veered  a  little  to  the  W«,  and 
ras  still  blowing  very  hard,  with  a  strong  flood  tide ;  that, 
s  they  neared  the  entrance  of  the  Queen's  Dock  Basin,  into 
rhich  they  intended  to  run,  they  saw  a  vessel  moored  to 
be  north  pier-head,  and  when  they  rounded  her,  and  were 
bout  to  run  in,  they  saw  for  the  first  time  a  schooner  (the 
Oom,  of  Jersey)  lying  right  athwart  the  basin."  Here  are 
WO  facts  fuUy  admitted  on  the  part  of  the  Agricola,  name- 
fy  that  the  wind  was  blowing  very  hard,  and  veered  a  little 
Bore  to  the  westward,  and  that  there  was  a  strong  flood 
ide*  The  necessary  consequence  from  these  facts  must  be, 
hat,  whilst  she  was  under  sail,  she  would  be  going  with 
jpnsiderable  expedition  into  the  entrance  of  the  basin.  She 
eems  to  have  been  aware  that  such  must  have  been  the 
»e,  mid  to  have  adopted  certain  mea9ure8  for  slackening 
MSr  jspeed.    But  the  true  question  wiU  be  this :  being  bound 
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to  adopt  every  precautionary  step  necessary  to  ensure  the 
safety  of  the  vessels  that  might  be  lying  in  the  basin^  whe- 
ther she  adopted  all  the  proper  measures,  and  in  proper 
time — whether  she  ought  not  to  have  clewed  her  sails  (as- 
suming that  she  so  clewed  them  up  at  the  time  she  entered 
the  basin)  at  an  earlier  period — or  whether  she  ought  not  to 
have  cast  anchor  at  an  earlier  period  ?  Because  she  mmt 
have  well  known,  in  such  a  state  of  the  wind  and  tide,  thit 
there  was  a  great  way  upon  the  vessel,  and  that  she  would 
not  stop  immediately  that  her  sails  were  clewed  up.  Oogfat 
she  not,  under  these  circumstances,  to  have  made  a  juit 
provision  for  that  which  was  probably  almost  a  necemuj 
contingency  ? 

But  it  has  been  said  that  her  sight  was  intercepted  by  the 
tobacco  warehouses,  and  also  by  a  vessel  lying  at  anchor  at 
the  point  of  the  north  pier.  Now,  you  will  ccMisider  the 
operation  of  these  circumstances ;  but  in  my  opinion,  I 
must  fairly  tell  you,  the  height  of  the  tobacco  warehousei 
must  have  been  known  to  the  pilot,  and  if  he  could  not  see 
over  them,  he  had  no  business  to  shape  his  course  so  ss  to 
have  his  sight  intercepted.  If  he  has  the  wind  free,  it  is  hit 
duty  to  take  such  a  course  as  to  enable  him  to  see  what  is  io 
the  basin  ;  and  if  he  cannot  see  what  is  in  the  basin,  it  is  his 
duty  to  anticipate  that  ships  are  lying  there,  and  to  take 
that  course  which  is  most  likely  to  avoid  them. 

These  appear  to  be  the  leading  and  important  facts  ;  but 
there  are  certain  circumstances  which  must  be  taken  into 
your  consideration,  as  bearing  upon  the  law,  supposing  yoo 
to  be  of  opinion  that  the  blame  attaches  solely  and  exclusive 
ly  to  the  Agricoln ;  namely,  is  that  blame  to  be  attributed 
to  the  pilot  solely  (who  was  undoubtedly  in  charge  of  the 
vessel),  or  is  it  to  be  attributed  (which  I  think  scarcely 
possible)  to  the  master  and  crew  solely,  or  is  the  blame  to 
be  shared  between  them  ?  because  different  considerations  in 
law  would  result  from  the  decision  on  those  points.  I  think, 
in  cases  of  this  kind,  it  is  ray  duty  to  point  out  a  little  how 
some  of  these  facts  bear  on  the  question,  subject  to  your 
better  judgment.  I  think  it  is  clear  that  the  pilot  must  be  to 
blame,  because  he  was  in  charge  of  the  vessel ;  and  I  think, 
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Jiat  charge^  he  ought  to  have  adopted  or  suggested  Jan.  31. 
isures  which  were  fit  to  be  taken.  With  respect  to  77^,  Zj^j^^ 
t  of  a  good  look-out;  it  is  sworn  that  persons  were 
led  "  to  keep  a  look-out ;  but  whether  they  actually 
p  a  good  look-out  or  not,  you  roust  judge  from  the 
tances ;  for  I  am  not  capable  of  fonning  an  opinion 
lich  I  could  rely. 

you  will  tell  me  whether  you  are  of  opinion  that  the 
ested  solely  with  the  Agricota,  and,  if  it  did,  upon 
-the  pilot,  or  the  master  and  crew,  or  both? 
AiN  Weymton. — We  are  of  opinion  that  the  Dan  Opiniok. 
I  proper  situation,  under  the  direction  of  the  dock^ 
and  that  the  blame  is  solely  to  be  attributed  to  the 
I ;  and  as  we  have  been  directed  by  the  Judge  to  give    pilot  of  Agri- 
don,  we  think  the  pilot,  being  the  person  in  charge,  ^^^  ^^  blame, 
n'son  to  blame. 

Court. — In  order  to  put  the  question  beyond  all 
there  is  nothing  in  the  evidence  to  satisfy  you  that 
ter  and  crew  of  the  Agricola  were  guilty  of  neglect 
ischarge  of  their  duty,  in  not  keeping  a  look-out,  or 
ly  thing  which  they  ought  to  have  done  ? 
AIN  Weynton, — No. 

Court. — Then  it  must  be  taken  that  the  whole  Judomxmt. 
ttaches  to  the  Agricola,  and  that  the  pilot  alone  was 
ible  for  the  accident. 


[uestion  of  law  was  then  discussed. 

^ard,  D. — The  Agricola  had  a  pilot  on  board  under  Argumknt. 

5  Geo.  3,  c.  73,  and  by  reason  of  his  being  in  charge 

ressel  under  that  Act,  and  under  the  General  Pilot 

jeo.  4,  c.  125),  her  owners  are  not  liable.     In  Car- 

V.   Sydeboikam,*  the  Liverpool  Act  was  taken  in 

tion  with  the  then  existing  General  Pilot  Act,  and 

I  was  argued  on  the  two  Statutes  taken  together.  We 

inly  on  the  Local  Act,  by  which  the  Agricola  was 

ed  to  take  a  pilot  on  boards  and  even  if  not  compelled 

•  4  M.  &  S.  77. 
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Jan.  31.  to  do  80»  the  having  a  pilot  on  board  would  inure  to  pie^ 
'neJ^iook  ^^*  the  owner's  liability.  TAe  *^  Maria.*'^  Lmoofy.In^ 
gram.i — [Per  Oubiam.  The  case  of  Lmcey  ▼•  Ingram  w^ 
plies  to  a  pilot  taken  on  board  in  oomplianoe  with  die  pro* 
visions  of  the  General  Pilot  Act ;  it  doea  not  mpply  to  the 
case  of  a  pilot  simply  taken  on  board  not  under  the  provii 
sions  of  that  Act— if,  for  example,  you  take  a  pilot  on  boanl 
at  sea,  which  you  are  not  compelled  to  do.^  Id  I^^^  ▼• 
Ingram,  the  masterwas  not  compelled  to  take  a  pilot.*— [Po 
C  OKI  AM.  But  he  might  do  so  under  the  Act.]] 

Jsn.  31.  j)^,  LusHiNGTON.-— I  have  had  occasion,  fn  many  pn- 

vious  instances,  to  consider  the  effect  of  the  Pilot  Acts,  m 

the  various  constructions  which  have  been  put  open  iktm, 

and  it  was  a  misfortune  to  me  to  find  that  the  deeiaioos  wtk 

'  respect  to  the  interpretation  put  upon  the  Statutes  had  do! 

Decisions     been  uniform  and  consistent.    But  in  the  casea  of  tlie  ^  Pn- 

u(^  the  PUot  j^^^Hj  and  the  *' Maria,"  after  the  beat  coDsideratioD  I 
could  give  to  the  subject,  I  was  of  opinion  that,  under  il 
the  circumstances,  I  was  bound  to  take  the  ooarae  wiiiek 
my  judgment  directed,  and  to  be  guided  by  no  previoa84]^ 
cision.  Had  the  decisions  been  uniform,  and  I  had  had  tk 
misfortune  to  differ  from  them,  I  should  have  fek  rdnctint 
to  adopt  my  own  opinion  in  preference  to  such  unifom 

conflicting.  course  of  decisions  ;  but  finding  so  much  inconsistency  is 
the  highest  authorities,  I  had  nothing  to  do  but  detemiine 
the  question  according  to  the  best  of  my  own  judgment. 

1  think  it  would  be  wholly  useless,  and  not  throw  any 
light  upon  the  malter,  to  enter  at  any  length  into  li)e 
grounds  upon  which  I  founded  my  opinion,  and  to  repeat 
the  observations  I  made  on  former  occasions.  If  any  novehj 
shall  arise  in  the  circumstances  of  this  case,  to  that  novdtj 
I  shall  advert ;  but  till  my  determination  shall  be  over- 
ruled by  a  superior  Court,  and  my  conclusions  shall  be 
shewn  to  be  erroneous,  to  that  determination  I  shall  adhere 
to  the  end. 

The  facu.  Now  with  respect  to  the  facts  of  this  case,  it  is  suffideot 

to  state  that  it  appears,  from  the  affidavit  of  the  -mate,  that 

*  1  Rob.  jun.  95.  f  6  Mees.  &  W.  302. 

I  1  Rob.  jun.  46. 
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easel  had  arrived  firom  Calcutta  in  the  river  Thames,  Jah.  3f. 
ras  proceeding  from  the  Thames  to  the  port  of  Liver-  j%gAarieobi 
and  it  is  to  be  collected  from  the  affidavit  of  the  dock- 
r,  that,  at  the  time  she  entered  the  port  of  Liverpool, 
as  in  ballast  On  her  entering  the  port  of  Liverpool, 
ok  a  pilot  on  board,  and  he  was  on  board  at  the  time 
Uisxon  took  place,  and  it  has  been  determined  by  the 
lent  of  the  Trinity  Masters,  that  the  collision  aroser 
from  the  fault  of  that  pilot,  and  is  not  in  any  degree 
Attributed  to  the  misconduct  or  negligence  of  the  mas- 
d  crew.  Knowing  the  importance  of  this  point  to  the 
ite  decision  of  the  case,  I  brought  it  expressly  under 
9ii8ideration  of  the  Trinity  Masters.  Their  opinion 
ded  with  my  own,  that  the  whole  blame  laid  at  the 
>f  the  pilot,  for  this  obvious  and  clear  reason,  namely, 
t  was  for  the  pilot  alone  to  decide  upon  the  proper 
of  entering  the  basin  and  as  to  the  time  of  dropping 
tchor.  A  question  then  arose,  whether  or  not,  under 
iverpool  Act,  or  by  the  General  Pilot  Act,  the  owners 
B  Agrieola  were  to  be  relieved  from  the  burthen  of 
ig  good  the  loss  which  had  been  sustained. 
the  Act  on  Petition,  the  defence  is  thus  expressed : 
t,  by  reason  of  the  premises,  and  under  the  provisions 
e  Liverpool  Pilot  Act,  5  Geo.  8,  c.  73,  sect.  25,"— so 
his  Act  is  specifically  referred  to  as  a  ground  of  de- 
,  and  the  attention  of  the  Court  is  called  to  it,—''  and 
e  provisions  of  the  General  Pilot  Act,*'  the  owners  are 
able.  In  other  words,  the  defence  is  not  grounded  ex- 
rely  upon  the  Liverpool  Pilot  Act,  but  upon  the  com- 
:  effect  of  the  Liverpool  Pilot  Act  and  the  General  Pilot 
Hie  same  course  of  argument  was  followed  as  in  the 
if  the  Attorney  General  v.  Case,  and  Carruthers  v.  Syde* 
m, 

ith  regard  to  the  Liverpool  Pilot  Act,  the  question      The  Liver- 
h  immediately  arises  is  this:  whether  the  Agrieola,  under  l*^  ^^ 
ircumstances  stated,  was  bound  to  take  a  pilot  or  not — 
18  the  first  question.     Now  the  Court  has  been  referred 
uiotts  sections  of  this  Act,  and  it  is  clear  that,  by  the 
I  section,  a  master,  being  in  command  of  a  vessel  inward 
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Jan.  31.      bound,  in  case  he  shall  refuse  to  take  on  board  a  licensed  pi- 
ThtAgrkola,  ^°^'  ^*  liable  to  pay  full  pilotage,  unless  such  vessel  shall  be 
in  ballast  and  employed  in  the  coasting  trade. 

Now,  how  are  these  facts  made  out  ?  I  think  that,  if  this 
was  intended  to  be  relied  upon  as  matter  of  defence,  it 
should  have  been  specifically  stated  in  the  proceedings  that 
this  vessel,  though  inward-bound,  was  not  compellable  toi 
take  a  pilot,  by  reason  that  she  was  in  ballast,  and  was  en- 
gaged in  the  coasting  trade,  for  both  facts  combined  are  re- 
The  vessel  quisite  to  bring  the  case  within  the  exception.  Now  I  am 
was  in  ballast ;  i^^^d  to  take  it,  on  the  affidavit  of  the  dock-master,  that  the 
vessel  was  in  ballast,  for  this  was  a  fact  within  his  own 
knowledge,  and  is  uncontradicted  in  the  cause.  But  in  re^ 
gard  to  the  succeeding  words,  I  am  by  no  means  satisfied 
that  I  am  entitled  to  take  it  as  a  fact  upon  his  affidavit,  thft 
she  had  ''just  arrived  on  a  coasting  voyage  from  London.** 
How  could  he  know  this  but  from  what  he  had  heard  from 
others  ?  If,  therefore,  there  is  any  other  evidence  on  this 
point,  to  that  evidence  I  must  resort.  The  affidavit  of  the 
chief  mate  states  that,  in  the  spring  of  184fO,  he  shipped  on 
board  the  vessel  and  proceeded  in  her  on  two  voyages, 
namely,  to  Rio  de  Janeiro  and  Calcutta,  and  back  to  Lon- 
don, and  from  London  to  Calcutta,  and  then  with  emigranti 
to  Port  Phillip,  thence  to  Calcutta,  back  to  the  port  of  Loo- 
don,  and  from  thence  to  Liverpool.  Now,  is  this  a  vessd 
employed  in  the  coasting  trade  ?  In  my  opinion,  the  vessel 
does  not  come  within  the  definition  of  a  vessel  engaged  in 
the  coasting  trade  at  all,  on  which  ground  alone  this  vessel 
could  have  been  exempted  from  the  necessity  of  taking  a 
pilot.  The  principle  upon  which  vessels  engaged  in  the 
coasting  trade  are  so  exempted  is  this :  because  it  is  supposed 
that  masters  of  vessels  constantly  engaged  in  the  coasting 
trade  must  be  so  well  acquainted  with  the  localities  of  the 
coast,  that  it  would  be  unjust  and  oppressive  to  compel 
but  not  ii  coast-  them  to  incur  the  expense  of  a  pilot  But  here  we  have  t 
ing  vessel.  vessel,  according  to  the  evidence  of  the  mate,  employed  f(M 
two  voyages,  which  can  never  be  considered  coasting  voy 
ages,  but  were  foreign  trading. 

But  further :  if  I  should  have  taken  an  erroneous  view  i 
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the  caae  of  a  vessel  proceeding  in  ballast  from  the  Thames  Jan.  31. 
to  the  port  of  Liverpool— supposing  that  a  coasting  voyage  xhtAarkoku 
may  be  in  one  sense  of  the  phrase  a  voyage  from  one  port 
of  England  to  another — this  definition  is  not  in  conformity 
to  the  terms  of  the  Act  of  Parliament,  namely,  a  vessel  en- 
gaged in  **  trading"  from  one  British  port  to  another.  In 
flBtjr  opinion,  neither  by  the  Liverpool  Pilot  Act,  nor  on  ge- 
iMtal  principle,  can  this  vessel  be  considered  a  coasting  ves- 
sel within  the  meaning  of  the  Statute.  If  so,  it  is  clear 
that  the  master  in  command  of  the  vessel,  refusing  to  take 
a  pilot  on  board,  was  liable  to  pay  fuU  pilotage,  under  the 
85th  section,  and,  moreover,  was  also  subject  to  the  24th 
iecdon,  which  inflicts  a  penalty  of  £5.  I  am  of  opinion  The  master 
diat  the  master  was  compellable  to  take  a  pilot ;  and  now  ^j^/^  J||ot 
let  us  consider  how  far,  by  his  so  doing,  the  owners  are 
exonerated  from  the  consequences  of  such  pilot's  mis* 
conduct- 
By  the  Liverpool  Pilot  Act,  there  is  no  such  exception ; 
there  are  no  words  in  that  Act  which  expressly  provide  that 
they  shall  be  exonerated,  and  no  construction  has  been  given 
to  the  Act  to  the  effect,  that  this  Statute  confers  in  terms  an 
exemption  from  responsibility  by  reason  of  a  pilot  licensed 
under  the  Liverpool  Act  having  been  on  board  the  vessel. 
The  next  point  is,  whether  the  responsibility  is  taken  away 
by  the  General  Pilot  Act.  How  does  this  question  stand  } 
The  General  Pilot  Act,  of  6  Geo.  4,  I  cannot  distinguish  in 
any  of  its  enactments  from  the  former  Act,  52  Geo.  3.  The 
question  has  been  before  the  Court  of  Exchequer  and  before 
the  Court  of  King's  Bench,  and  nothing  can  be  more  clear 
than  that  the  judges  in  those  cases  came  to  different  conclu- 
sions as  to  the  Act  of  Parliament,  the  Court  of  King's  Bench 
holding  that  the  Statute  did  apply  to  all  cases  in  Liverpool, 
and  to  Liverpool  pilots ;  and  the  Court  of  Exchequer  as 
clearly  holding  that  the  Statute  did  not  so  apply ;  and  I 
should  have  been  extremely  reluctant  to  decide  this  question 
on  my  own  judgment,  if  these  decisions  had  not  been  dif- 
ferent. I  have  had  occasion  to  enter  into  this  inquiry  in  the 
case  of  the  " Maria"  I  there  stated  at  great  length  the 
principle  upon  which  I  grounded  my  decision,  and  which 
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I  now  repeat ;  a  principle  laid  down  by  the  learned  judges 
in  the  case  of  Carrulhers  v.  Sydebotham,  and  especially  bj 
Mr.  Justice  Le  Blanc,  namely,  that  wherever  a  man  is  com- 
pelled to  employ  a  particular  person,  the  law  which  so  com- 
pels him  to  employ  such  person  must  take  away  his  respon- 
sibility for  the  acts  of  that  individual;  otherwise^  the 
grossest  injustice  would  be  inflicted^  and  it  would  be  omi- 
trary  to  every  principle  of  equity*  I  therefore  intend  to 
ground  my  judgment  upon  this  general  principle,  and  is 
pursuance  of  that  principle,  I  must  hold  in  this  case,  unds 
the  circumstances,  that  the  owners  of  the  Agricola  hsre 
made  out  their  exemption. 
Whether,  if  Before  1  close  my  observations,  I  think  it  desirable  to 
^e  taking  w»i  nQ^j^e  the  argument^  very  properly  urged  by  Dr.  Addsmij 
owners  upon  the  claim  of  the  Agricola  to  exemption  on  another 
ground.  It  has  been  said  that,  even  if  the  taking  a  pilot  m 
board  was  not  compulsory,  yet  if  a  pilot  was  taken  in  pur- 
suance of  the  provisions  of  the  Act,  the  liability  of  the 
owners  is  at  an  end.  In  Lucey  v.  Ingram^  it  was  held  by 
the  Court  of  Exchequer  that  if  the  pilot  was  taken  on  board 
voluntarily  by  the  master  of  a  vessel,  under  the  provisiou 
of  the  Act,  it  was  compulsory  on  the  pilot  to  take  charge 
of  the  vessel,  and  the  55th  section  of  the  General  Pilot  Act 
directs  that  no  person  shall  be  responsible  for  the  acts  of  a 
pilot  *^  taken  on  board  in  pursuance  of  the  provisions  of 
this  Act."  The  Court  of  Exchequer  held,  in  that  case,  that 
by  the  taking  a  pilot  on  board,  though  the  master  was  not 
compellable  so  to  do,  yet,  being  taken  on  board  in  pursuance 
of  the  Act,  by  virtue  of  the  enactment,  not  by  the  general 
principle  (which  was  not  adverted  to),  the  owners  of  the 
vessel  were  not  responsible  for  the  acts  of  such  pilot.  But 
I  am  not  prepared  to  say  that  the  principle  can  be  extended 
to  a  case  occurring  in  the  port  of  Liverpool,  where  there  is 
no  such  statutory  provision,  unless  the  Act  6  Geo.  4  ap- 
plies. If  the  Act  does  not  apply,  I  will  not  say  that,  if  a 
pilot  was  voluntarily  taken  on  board,  therefore  the  owners 
are  not  responsible,  for  tliis  reason :  If  the  doctrine  con- 
tended for  by  Dr.  Bayford  be  correct,  that  responsibility 
will  not  attach  upon  the  general  principle,  what  becomes  oi 
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e  arguments  in  the  case  of  the  Atiorney- General  v.  Case^       Ja k.  31 . 
lis  doctrine  could  hold,  the  discussion   there   would   TheAgncoh, 

been  unnecessary,  and  a  fortiori^  the  learned  Chief 
n Thompson  (than  whom  a  more  careful  judge  never  sat 
I  the  bench)  would  not  but  have  adverted  to  it. 
It  reference  has  been  made  to  the  case  of  Milligan  v. 
le,^  Now  I  am  of  opinion  that  that  case  will  not  bear 
he  position  to  which  it  has  been  endeavoured  to  be  ex- 
fd.  That  was  the  case  of  a  licensed  drover,  employed 
\e  buyer  of  a  bullock  to  drive  the  bullock,  which  did 
ige,  and  the  question  was,  whether  the  owner  of  the 
ck  was  responsible  ;  and  the  buyer  of  the  bullock  was 
to  be  exonerated,  because  he  was  compelled  by  the  by- 

of  London  to  employ  a  licensed  drover ;  he  had  no 
■e.  But  the  principle  is  not  applicable  to  the  present 
;  the  distinction  is  this, — that  the  owners  of  the  vessel 
t  employ  their  own  master  in  navigating  the  vessel, 
vere  not  compelled  to  employ  a  pilot  at  all.  For  these 
ns,  my  judgment  is  founded  on  the  sole  ground  that 
master  of  the  Agricola  was  bound  to  take  a  pilot,  and 

the  collision  arose  from  the  fault  of  that  pilot,   for 
«  conduct  the  owners  of  the  Agricola  cannot  be  made     Owners  dis. 
msible.    I  therefore  dismiss  them  from  the  suit, 
octors : — Gostlin^,  for  the  Ban  ;  Tebbsy  for  the  jigricokt. 


missed.  ^ 


(y  accident,  a  part  of  the  Argument  in  this  case  (which 
resumed  on  the  Slst  January)  was  omitted  in  p.  118. 
here  subjoined:] — 

Eijf/brJ,  D.,  with  Haggard*  All  these  Acts  merely  em-  Jan.  81. 
'  the  general  principle  of  the  law,  which  would  exempt  •'<'"■*'''''• 
out  the  Statute.  The  case  of  Lucey  v.  Ingram,  though 
led  with  reference  to  the  General  Pilot  Act,  was  found- 
in  the  general  principle.  In  a  late  case,  Milligan  v. 
ge,*  a  butcher  employed  a  drover  to  drive  a  bullock, 
employed  a  boy :  the  owner  of  the  bullock  might  have 
■n  it,  but,  by  the  by-laws  of  the  City  of  London,  he  could 

*  12  Ad.  &  E.  737. 
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Jan.  31.  employ  no  one  else.  The  bullock  did  damage  in  a  shop, 
TheAgricola,  *"^  ^^®  question  was,  whether  the  owner  of  the  bullock  was 
liable.  It  was  held  that  he  was  not ;  that  the  drover  was 
responsible,  and  the  boy  was  the  drover's  servant,  and  there 
was  no  privity  between  the  boy  and  the  owner  of  the  bol- 
lock. That  case  shews  that,  even  if  the  master  of  the  ves- 
sel was  not  compelled  to  take  a  pilot  on  board,  yet,  tk 
pilot  being  a  licensed  pilots  and  bound  under  a  penalty  to 
employ  himself  in  that  capacity  when  called  upoD  to  do  ao^ 
the  person  who  so  employed  him,  and  being  thereby  obli|^ 
to  pay  pilotage  dues,  is  exempt  under  the  principle  of  that 
case. 

Sir  John  Dodson,  Q.  A.,  contra.  The  first  questioo  is, 
whether  the  master  of  the  Agricola  was  compellable  to  take 
a  pilot ;  if  not,  the  pilot  was  the  servant  of  the  owners,  and 
they  are  responsible  for  his  acts.  Under  sec.  25  of  die 
Local  Act,  a  vessel  in  ballast  and  in  the  coasting  trade  ii 
exempted  from  the  compulsion  to  take  a  pilot ;  and  de 
Agricola  was  in  ballast,  and  she  was  proceeding  from  the 
port  of  London  to  Liverpool.  But  supposing  it  was  oblh 
gatory  on  the  master  to  take  a  pilot  on  board,  is  it  settled 
that  the  owners  are  thereby  completely  exempted  ?  Cam- 
*  thers  V.  Sydebotham  has  been  cited  to  shew  that  there  has 

been  an  express  decision  on  the  point  by  the  Court  of  King's 
Bench  ;  but  in  the  case  of  the  Attorney- General  v.  Cast, 
there  was  a  subsequent  decision  in  the  Court  of  Exchequer 
of  a  different  tenor :  so  that  it  is  by  no  means  a  settled 
point.  There  is  no  reference  in  the  General  Pilot  Act  to 
the  Liverpool  Pilot  Act ;  the  case,  therefore,  must  be  de- 
cided by  the  Local  Act  alone^  which  gives  no  exemptioa . 
The  exemption  in  Lucey  v.  Ingram  was  grounded  upon  the 
pilot's  having  been  taken  on  board  under  the  provisions  of 
the  General  Pilot  Act. 

Addams,  D.,  on  the  same  side.  The  General  Pilot  Act  can 
have  no  application  here  ;  the  exemption  given  by  that  Act 
is  limited  to  cases  where  pilots  are  taken  "  under  or  by  vir- 
tue of  any  of  the  provisions  of  that  Act.*' 
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9vevogamt  OFourt  of  (Canuvbuvv. 

February  3. 

THE  Goods  of  the  Hon.  Louisa  Mary  (other-  a  teitamen- 
I  Maria)  Clifford,  Spinster,  dec.— Morton,  ««- ^JJilgfo  awm 
V — The  deceased  died  18th  October  last,  without  a  not  forthcom- 
it,  leaving  Lord  Clifford,  of  Chudleigh,  the  Hon.  Maria  ^'j^n?^  wUh" 
1,  and  other  brothers  and  sisters,  her  next  of  kin.  the  paper,  al- 
tly  after  her  death,  W.  B.,  formerly  in  the  service  of  j^J^^^^  ^^  „^ 
leceased,  and  considered  by  her  a  confidential  servant,  decreed,  on  mo- 
uced  a  testamentary  paper  (A)  to  the  following  effect :  **°'^ 

18  my  will  and  desire,  that  whatsoever  sum  of  money  my  ser- 
W.  B.,  shall  say  is  owing  to  him  by  the  Hon.  Louisa  Clif- 
after  her  decease,  confirming  the  statement  by  oath,  be 
^red  to  him,  the  said  W.  B. ;  and  to  the  sum  of  money  which 
le  above-named,  shall  say  is  so  owing  to  him,  I,  the  under- 
d,  will  that,  on  its  delivery  to  him,  shall  be  added  the  sum  of 
Hundred  Pounds.  I,  the  undersigned,  will  that  the  above- 
d  sum  or  sums  be  given  to  my  good  and  trusty  servant  W.  B., 
e  other  sums  be  given  as  disposed  of  in  and  by  my  last  will 
sstament.     1837. 

lis  paper  was  signed  by  the  deceased,  but  not  attested.  *» 

W^eld,  the  brother-in-law  of  the  deceased,  in  searching 

he  will  referred  to  in  the  testamentary  paper  (A),  found 

ler  paper  (B)  to  the  same  effect,  and  nearly  in  the  same 

Is,  as  the  other  paper,  and  bearing  the  same  date.   The 

referred  to  could  not  be  found,  and  as  the  deceased, 

ly  before  her  death,  sent  for  a  solicitor  she  had  occa- 

Uy  employed,  to  make  a  will  for  her,  but  for  which  she 

unable  to  give  intelligible  instructions,  it  was  presumed 

ihe  had  destroyed  the  will  referred  to  in  the  papers  (A) 

[B).     Both  these  papers  were  in  the  deceased's  hand- 

ng,  but  (B),  having  been  found  in  her  casket,  was  sup- 

1  to  be  the  original.   The  deceased's  effects  amounted  to 

>0,  and  her  debts  to  about  £2,750. 

Idams,  D.,  moved  the  Court  to  decree  Letters  of  Ad- 

itration,  with  paper  (B)  annexed,  to  the  Hon.  Mrs. Weld, 

eceased's  sister.     There  can  be  no  doubt  that  the  de- 
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Feb.  3.  ceased  intended  the  paper  to  operate.  Though  she  had 
CHfford,  dec  ™^^^  ^  ^^^^>  ^^  '^  presumed  that  she  destroyed  it,  and 
Mrs.  Weld  is  willing  to  take  administration,  with  this  paper 
(found  in  the  deceased's  possession)  annexed. 

DxcftEE.  Sir  H.  Jenner  Fust. — The  will  not  being  forthcomingi 

the  presumption  is,  that  it  was  destroyed  by  the  deceased 

The  application  made  to  the  Court  is  to  decree  administntioB 

Admiiiistra.  with  paper  (B) ;  but  I  can  make  no  decree.     If  the  partiei 

oaper^tow^^*  choose  to  take  administration  with  the  paper,  they  may ;  I 
do  not  object.  But  the  Court  ought  to  give  no  direction  oa 
the  point.     I  see  no  reason  why  this  should  not  be  a  M 

''"V?®^  ^*'  •^^  ^^ '  ^"^  ^  ^"  make  no  decree ;  the  adminiatraCisa 
must  be  taken  subject  to  the  objections  of  other  partiesi 
There  is  no  appearance  of  any  alteration  of  the  deceased*! 
intentions. 

Cox,  Proctor. 


Administra-  In  the  Goods  of  Sophia  Edhouse,  Spinster,  db&— 
thT'  diiaIl**Tf  ^^^^^  ex-partc—The  deceased  died  in  July,  1790,  haviBg 
representation  executed  her  will,  appointing  C.  F.  L.  sole  executor,  but 
minUtrat1oii"3i  without  naming  any  residuary  legatee.  C.  F.  L,  proved 
honignon  of  the  the  will  3rd  August,  1790,  and  having  intermeddled  in  the 
ed'8'"effecte "'  ^^®^^^'  ^^®^  ^"  December,  1793,  leaving  part  unadminister- 
granted  to  the  ed.  He  made  a  will,  appointing  C.  S.  and  T.  C.  executors, 
administrator  ^^^  ^|^g  \^<^^^^  residuary  legatee,  who  proved  the  will.  T.  C. 
of  a  party  en-  .      ,    ,.  i     ,.    ,     .       .  .,i 

titled  to  such  survived  his  co-executor,  and  died,  having  made  his  wiu» 

effects  by  deed  appointing  his  wife  sole  executrix,  who  died  in  1825,  inte*- 

of    settlement,    *  *         ,  r'  .         i         i      ,        „        .,i       «. 

derived  from  a  tate,  without  proving   her    husband  s  will.     The  chain  of 

legatee   in  re-  representation  was  thus  broken.     Sophia  Edhouse,  the  de- 

version^nonext  ,.i,  .i.j.oi«o  i. 

of  kin  appear-  ceased,  had   bequeathed  to  hophia  Spence  the  interest  of 

ing.  — Such  a  £1,000  Three  Per  Cent.  Consols  for  her  life,  and  after  her 

j^ely^decreed]  d^ath,  the  principal  to  the  aforesaid  C.  F.  L.,  the  sole  exc- 

but  open  to  re-  cutor,  absolutely.     By  an  Indenture  of  Settlement,  dated 

consideration,   g^^j^  November,  1794,  between  the  said  T.  C.  (the  executor 

and  residuary  legatee  of  C.  F.  L.),  of  the  first  part,  ami  J. 

H.,  of  the  other  part, — reciting  that  Sophia  Spence  was 

then  living,   and  that  T.  C.  had  become  entitled  to  tbf 

£1,000  stock,  subject  to  the  payment  of  the  interest  to  So- 
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ihia  Spence  for  her  life* — it  is  witnessed  that,  in  considera-  Feb.  3, 
ion  of  £240  paid  to  T.  C.  by  J.  H.,  the  former  transferred  jE<ttoIiw~dec. 
o  the  latter,  his  executors,  administrators,  and  assigns,  this 
U,OCX)  stock,  subject  to  the  life-interest  of  Sophia  Spence. 
3y  an  Indenture  of  Settlement,  dated  25th  June,  1795,  be- 
tween the  said  J.  H.,  of  the  one  part,  and  W.  R.,  a  trustee 
m  behalf  of  Eliz.  H.,  wife  of  the  said  J.  H.,  of  the  other 
Mvty— -reciting  that  the  said  Sophia  Spence  was  still  living, 
—It  is  witnessed  that,  for  the  considerations  therein  men- 
UNsed,  J.  H.  transferre<l  to  the  said  W.  R.,  his  executors 
Old  administrators,  the  said  £1,000  stock,  subject  to  the 
ifi^-intere8t  of  Sophia  Spence,  upon  trust  after  her  death  to 
my  the  interest  thereof  to  such  persons  as  the  said  Eliz.  H. 
hould  (notwithstanding  coverture),  by  any  note  in  writing 
lirect,  and  to  transfer  the  said  sum  as  she  should  by  any 
Dfltrument  in  writing,  or  by  will,  direct  and  appoint,  and 
n  forfeiture  of  such  appointment,  to  pay  the  same  to  her 
Executors  or  administrators.  By  an  Indenture  tripartite, 
bted  6th  February,  1797,  between  the  said  W.  R.,  of  the 
irtt  part,  the  said  J.  H.  and  Elizabeth  his  wife,  of  the  se- 
xmd  part,  and  T*  B.,  of  the  third  part ;  it  is  witnessed  that, 
n  consideration  of  the  sum  of  £200  paid  to  J.  H.  by  T.  B., 
rnd  for  other  considerations  therein  mentioned,  W.  R.,  by 
Brection  and  at  the  special  request  of  J.  H.  and  his  wife, 
lad  transferred  to  T.  B.,  his  executors,  administrators,  and 
Mngns,  the  £1,000  stock,  subject  to  the  payment  of  the 
nterest  to  Sophia  Spence  during  her  life,  to  hold  the 
■me  from  thenceforth  for  ever  to  and  for  his  and  their  own 
me  and  benefit,  subject  nevertheless  to  redemption  as  therein 
mentioned.  Sophia  Spence  died  in  July,  1837,  and  by  an 
Endoiture  endorsed  on  the  last-mentioned  Indenture,  and 
iated  14th  June,  1842,  between  H.  W.,  of  the  one  part, 
md  J.  H.  (son  of  J.  H.  and  Eliz.  H.),  of  the  other  part, — 
reciting  that  the  said  Eliz.  H.  died  6th  May,  1813,  intestate, 
md  that  her  husband,  J.  H.,  had  also  died  in  January,  1821, 
intestate,  leaving  the  said  J.  H.,  his  only  son,  him  surviving; 
that  Letters  of  Administration  of  the  effects  of  the  said  Eliz. 
H.  and  J.  H.  respectively  had  been  granted  to  the  said 
J.H.  (the  son) ;  that  the  said  W.  R.  had  died,  and  that  the 
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FKB.a 

EdhouMg,  dec. 


Motion. 


Dkcrei. 


said  T.  B.  had  also  died  in  March,  1814,  having  made  his 
will,  appointing  the  said  H.  W.  sole  executor,  who  had 
proved  the  same  5th  May,  1814 ;— it  is  witnessed  that,  m 
consideration  of  £200  paid  to  the  said  H.  W.  by  the  aid 
J.  H.  (the  son),  and  for  other  considerations  therein  men- 
tioned, the  said  H.  W.  released  the  said  J*  H.  (the  son),  fab 
executors  and  administrators,  and  also  the  effects  of  Eliz.  H. 
and  J.  H.  respectively,  and  particularly  the  £1,000  stock, 
from  the  principal  sum  of  £200  and  interest,  which  by  Iht 
said  Indenture  was  secured  to  the  said  T.  B.,  his  executon^ 
&c.  The  whole  of  the  effects  of  Sophia  Edhouse,  the  de- 
ceased, had  been  fully  administered,  except  the  afbresnd 
£1,000  stock,  which  still  remained  standing  in  her  name  is 
the  books  of  the  Bank  of  England*  She  died  without  mf 
known  relations,  and  although  advertisements  had  been  in- 
serted in  the  public  newspapers,  no  next  of  kin  had  been  dis- 
covered, and  it  was  believed  that  she  had  left  no  relatidOk 
A  decree  had  been  extracted,  citing  the  next  of  kin  (if  my), 
and  all  persons  having  an  interest  in  the  effects  of  tiie  de- 
ceased, which  had  been  served  in  the  usual  manner,  and  t 
copy  of  it  had  been  left  with  the  Queen's  Proctor ;  bat  no 
appearance  was  given. 

Adffams,  D.,  moved  the  Court  to  decree  administralios, 
with  the  will  annexed,  of  the  effects  unadministered  of  So- 
phia Edhouse,  to  J.  H.,  as  administrator  of  the  effects  of  the 
said  Eliz.  H. 

Sir  H.  Jenner  Fust.  —  Decree  administration  to  the 
party  ;  but  in  this  case,  as  in  all  other  cases  where  so  modi 
depends  upon  deeds,  if  any  difficulty  should  afterwards 
occur  in  the  Registry,  it  must  be  mentioned  to  the  Court 
again.  It  must  not  be  assumed  that  decrees  of  this  kind  are 
not  subject  to  reconsideration,  if  any  difficulty  should  occnr. 
It  is  not  an  absolute  decree. 

Jennings y  Proctor. 


Will  lost—  In  the  Goods  of  Sarah  Denston,  Widow,  dbc— 
^?ed  "probate  Motion,  ex-parie.—The  deceased  died  18th  July,  1840,  hjf- 
of  a  copy,  un.  ing,  on  the  6th  June  previous,  made  her  will,  appointlD^ 
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J.  R.  and  J.  G.  executors.    Shortly  after  her  death,  this  will        Fkb.  3. 

was  found  in  one  of  her  drawers  by  M.  A.  H.,  the  deceased's   j)^^^^^  dec. 

•aster,  who  delivered  it  to  her  husband.  J.  H..  in  whose  ^     ^     . 

.  der  the  circum- 

poflMsnon  it  remained  till  the  end  of  1841,  or  beginning  of  stances,  reject- 

1842,  when  he  gave  it  to  J.  G.,  one  of  the  executors,  who  ®^* 
deposited  it  in  some  place  for  safe  custody,  but  could  not  now 
recollect  where,  and  after  diligent  search  it  could  not  be  found. 
Pawing  the  time  the  will  remained  in  the  possession  of  J.  H., 
lie  bad  a  copy  (A)  made  by  his  son,  M.  G.  H.,  which  was 
.cvefolly  examined  and  made  to  correspond  with  the  origi- 
aal.  Shortly  after  the  deceased  had  executed  the  will,  it 
jvas  borrowed  of  her  by  T.  C,  a  trustee  under  her  hus- 
bwid's  will,  who  then  made  a  copy  of  it  in  a  book  belong- 
ing to  him,  and  carefully  examined  it  with  the  original  will, 
which  he  then  returned  to  the  deceased.  T.  G.  had  since 
fixamined  the  paper  (A)  with  the  copy  made  by  him,  and 
Ibund  it  to  agree  therewith.  The  draft  will  (B)  was  pro- 
duced by  J.  G.9  one  of  the  executors  (an  attorney's  clerk), 
who  drew  the  will,  and  the  attesting  witnesses  (clerks  to  the 
Mune  attorney)  deposed  to  the  due  execution  of  the  will, 
which  was  a  fair  copy  of  the  drafl  (B).  By  this  paper,  the 
deceased  purported  to  appoint  J.  R.  and  J.  G.  her  trustees 
and  executors;  to  give  to  them  her  personal  estate  and 
fdTects,  and  also  all  monies  which  should  become  her  pro- 
per^ under  the  will  of  her  late  husband,  in  case  her  daugh- 
ter should  die  under  twenty-one  without  issue  surviving, 
upon  trust  to  pay  the  interest  of  her  personal  estate  for  the 
bmefit  of  her  daughter  till  she  attained  twenty-one,  after 
ivhicfa  to  pay  the  whole  of  the  trust  property  to  her  daugh- 
tn,  for  her  own  use  and  benefit ;  and  if  her  daughter  should 
die  nnder  twenty-one,  leaving  issue,  then  she  directs  her 
tnutees  to  pay  the  same  to  such  issue,  share  and  share  alike^ 
on  theilr  attaining  twenty-one,  and  in  case  her  daughter  died 
Boder  twenty-one,  without  issue  surviving,  or  if  such  issue 
should  die  under  twenty-one,  then,  out  of  the  trust  monies 
to  pay  £100  to  her  brother,  M.  G.  R.,  and  the  residue  to 
her  sister,  the  wife  of  J.  H.  The  daughter  had  died  15th 
May,  1842,  under  twenty-one.  The  money  left  by  the  de- 
ceased's husband  in  trust,  for  the  benefit  of  the  daughter, 
vol..   II.  8 
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Fkb.  3.  and  on  her  death  under  twenty-one  to  the  deceased^  amomit- 
Den^^dM.  ed  to  £1,400. 

Motion.  Deane,  D.,  on  affidavit  of  the  facts  before  stated,  moved 

for  probate  of  the  paper  (A),  as  containin/^  a  true  copy  of  die 
will  of  the  deceased^  to  the  executors,  limited  until  the  ori* 
ginal  will,  or  a  more  authentic  copy»  shall  be  brought  in: 
citing  re  Cousins,^ 

Decesc.  Sir  H.  Jbnker  Fust. — This  is  a  repeated   motion,  it 

having  been  first  made  in  Michaelmas  Term,  when  theCooit 
was  of  opinion  that  the  case  was  deficient  in  many  respeeHi 
and  particularly  in  that  the  will  was  stated  to  have  bees 
executed  in  the  presence  of  two  witnesses,  who  had  lob- 
scribed  the  same  in  the  deceased's  presence ;  but  neither  of 
the  witnesses  had  made  affidavit  as  to  the  execudmi ;  the 
solicitor,  by  whom  the  will  had  been  prepared,  was  not 
present  at  the  execution,  and  could  not,  therefore,  give  eri- 
dence  of  what  had  taken  place  at  the  time.  For  this  and 
other  reasons,  the  Court  rejected  the  motion,  because  it  did 
not  appear  that  the  will  had  been  duly  executed  in  the  pre- 
sence of  two  witnesses,  and  duly  attested  by  them.  A  far- 
ther affidavit  has  now  been  made,  in  which  it  is  sworn  thst 
J.  G.  prepared  the  will  for  execution  ;  that  the  drafl(B)hM 
been  examined  with  the  copy  of  the  will,  and  that  the  will 
was  regularly  executed  and  attested.  But  the  difficulty  is, 
that  there  is  no  party  before  the  Court  who  has  an  interest 
in  contesting  the  grant  of  probate ;  for  by  the  paper  it  ap- 
pears that  the  £1,400  is  bequeathed  to  the  daughter,  but  if 
she  died  before  twenty-one,  the  property  is  to  go  to  the  de- 
ceased's sister,  Mrs.  H.,  and  with  regard  to  the  £100,  thatii 
to  go  to  the  deceased's  brother,  M.  G.  R.,  who,  if  the  deceased 
has  died  intestate,  would  have  no  interest  except  as  repre- 
sentative of  the  daughter,  for  if  the  deceased  is  dead  intes- 
tate, the  daughter  being  dead  intestate,  without  issue,  the 
next  of  kin  will  be  entitled.  Who  the  next  of  kin  are,  I  do  not 
know ;  but  1  suppose  M.  G.  R.  is  the  next  of  kin,  if  the  child 
of  the  deceased  died  under  twenty-one.  What  does  M.G.R^ 
the  brother,  say  to  this  ?     There  has  been  no  decree  against 

*  1  Notes  of  Ca.  23G, 


}  ARCHES  COURT.  131 

If  M.  G.  R.  had  assented  to  the  motion,  the  Court  Fxb.  S. 
d  be  inclined  to  allow  probate  to  pass^  because  the  affi-  2>flM/on  dec 
;  does  contain  circumstances  which  would  entitle  the 
r  to  probate  if  propounded.  But  I  cannot  do  this  with- 
he  consent  of  the  brother.  What  does  the  brother  say  ? 
is  not  the  first  time  the  objection  has  been  made  by  the 
U  for  I  observe  on  my  note  of  the  former  motion  the 
rk  :  **  The  next  of  kin  has  a  contingent  interest."  How 
'.  accept  an  ex-parie  affidavit  against  the  interest  of  the 
er,  he  having  only  £100  under  the  will  ?  The  affidavit 
ry  satisfactory.  Let  the  brother  give  his  consent  if  he 
es ;  I  can  make  no  conditions.  I  must  reject  the  mo- 
at present. 

ckky  Proctor. 


atr1^r0  OFourt  of  OFanterliurv^ 

February  8. 

IB  Office  of  the  Judge  promoted  by  Steward     Church-rate. 

:N8T  FRAHCis.—Cilaiion.'-Prolest This  was  a  P'o- Zsuffidln^'^of 

ing  by  Letters  of  Request  from  the  Consistorial  Court  at  Citation.— The 

wich,   at  the  insUnce  of  Mr.  Edward  Steward,  against  ^*^'"K  wilfully 

^  and  contumaci- 

John  Francis,  a  parishioner  of  the  parish  of  St.  George  of  ously  obstruct- 

finite.  Norwich,  the  Citation  calling  upon  him  to  answer  ^^'  ^J  refused 
T      /    .  1  ^      ^      '  .1*.  11  1  .1     to  make,  or  join 

un  Articles  "for  having  wilfully  and  contumaciously  or  concur  in  the 

racted,  or  at  least  refused  to  make,  or  join  or  concur  in  ""^^l^fl*    °^»   * 

,  .  -  _,  .  •*      «  ...       sufficient   rate, 

making  of,  a  sumcient  rate  or  assessment  for  providmg  jg  an  ecclesias- 

Is.  in  order  to  defray  the  expense  of  the  necessary  repairs  *'<^»1  oflTence.  — 
L  •  L.  u       u "     rn    ^1  .    r>'s.  *•  Protest     OTcr- 

lie  pansh{church.      To  this  Citation  an  appearance  was  ruled. 

n  under  protest. 

umabyf  D.,  for  the  defendant,  in  support  of  the  Protest.  Jan.  30. 

he  Citation  alleges  nothing  which  amounts  to  an  eccle-  Argumkjit. 

ical  offence ;  and  no  circumstance  is  stated  therein,  as 

ng  been  done  by  us^  or  not  done^  of  a  nature  to  call 

1  us  to  answer  to  Articles.     In   a  criminal  suit,   the 

tion    should   state  the  cause   of  offence.      Oughton."*" 

*  Ordo  Judic,  vol.  1,  tit.  xx. 
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Feb.  8.  Gaill.*  What  i«  meant  by  "  wil folly  obstructed  ?"  WhU 
Steward  V.  "  ^^^  meaning  of  the  term  "  obstructed  ?**  TheCitatioD 
Francis,  goes  on  in  the  alternative,  "  or  at  least  refused  to  makc^  or 
join  or  concur  in  the  making,"  a  rale.  Where  is  the  crine 
in  this  ?  There  is  nothing  to  shew  that  the  consequeMB 
was,  that  the  parish  church  is  out  of  repair.  It  is  avencd 
that  the  obstruction  or  refusal  was  wilful  and  coDtumaciow; 
but  there  can  be  no  contumacy  without  a  Monition*  and  itii 
not  said  that  any  Monition  has  been  taken  out.  In  Cooftt 
V.  IVickham,\  in  which  a  party  was  proceeded  against  in  till 
Court  of  Wells  for  voting  against  a  cburch-rmte,  he  benif  a 
churchwarden,  the  Court  said  it  was  impossibley  on  the  fret 
of  the  Citation,  to  hold  that  it  set  forth  an  ecdesiastioil 
offence,  because  it  did  not  appear  that  the  rate  was  neee9> 
sary,  and  that  by  its  refusal  the  repairs  of  the  church  hid 
been  neglected ;  and  it  added  that  the  proper  way  to  meet 
such  a  case  was  by  appearing  under  protest.  There  m 
other  grounds  of  protest.  If  it  be  meant  that  a  person  ca 
be  proceeded  against  for  refusing  to  vote  at  a  vestry,  or  re- 
fusing to  concur  in  a  vote,  I  deny  that  such  is  the  law.  I 
admit  the  obligation  of  the  parishioners  to  repair  didr 
church,  and  that,  if  they  do  not,  they  may  be  cited  beftie 
the  Ecclesiastical  Court  and  punished  ;  but  I  deny  that  they 
are  liable  to  punishment  for  refusing  to  vote  in  vestry  m 
favour  of  a  rate.  The  origin  of  this  obligation  to  repdrtbe 
church  may  be  very  ancient ;  but  that  the  doing  it  by  rate 
is  equally  ancient,  1  deny.  It  is  not  mentioned  in  the  Suh 
tute  Circumspecte  agatis.^  In  the  Constitution  of  Areh- 
bishop  Stratford,  there  is  no  reference  to  any  thing  more 
than  a  general  obligation  of  the  inhabitants  to  contribute  to 
the  repairs  of  the  church  rateably,  **  according  to  their  pos- 
sessions and  rents."§  A  rate  cannot  be  enforced  bytnj 
proceeding  at  law  ;  if  this  had  been  a  common  law  obligi- 
tion,  arising  from  custom,  there  could  be  no  difficulty  in 
enforcing  it  in  the  Courts  of  Common  Law,  which,  bow- 
ever,  refuse  a  Mandamus  for  making  a  rate.  All  the  autho- 
rities shew  that  a  rate  must  be  made  by   consent  of  tbe 

•  Obs.  51.  ^2  Curt.  SOa 

:   13  Etlw.  1,  St.  4,  c.  I.  §  Lind.  Prov.  255. 
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Bugority  of  the  parishioners,  which  implies  that  there  may       Fu.  & 
be  diasentientSy  and  that  they  may  dissent  without  being     strntard  v. 
subject  to  ecclesiastical  censure.  Are  the  pari^ioners»  when       Fnmeu, 
assembled  in  vestry  to  make  a  rate,  to  be  compelled  to  vote 
a  partioBlar  way  ?    When  is  the  offence  completed  ?    A  man 
nay  innocently  and  conscientiously  oppose  a  rate.     Who  is 
to  judge  of  its  propriety  ?     The  Ecclesiastical  Court  can- 
not ;  the  churchwardens  cannot ;  but  if  you  can  proceed 
igainst  a  party  for  not  concurring  in  a  rate,  you  give  the 
chorchwardens  a  right  to  judge  of  the  quantum  of  the  rate* 
There  is  no  precedent  in  Archdeacon  Hale's  book*  for  a  cri- 
■inal  proceeding  against  a  party  for  not  concurring  in  a 
iHe. 

Hardmgt  D«,  on  the  same  side.—- If  the  Court  overrules 
the  protest,  it  will  settle  the  law  on  the  point,  as  the  Cita- 
tion must  shew  on  the  face  of  it  an  ecclesiastical  offence. 
The  Court,  as  it  stated  in  Cooper  v.  Wickham,  is  not  at  li- 
berty to  indulge  in  conjecture,  or  to  presume  any  thing ; 
ind  if  so,  on  that  case  alone,  the  other  side  is  out  of  Court. 
They  have  not  stated  that,  by  reason  of  our  conduct,  the 
church  is  out  of  repair,  and  the  Court  cannot  presume  it. 
The  Citation  should  have  alleged  the  non-repair  of  the 
ehiirch,  as  well  as  the  necessity  of  the  rate,  and  whether  the 
lesoltttion  was  carried  or  not.     The  only  thing  on  the  face 
of  the  Citation  is,  the  refusing  to  join  in  making  a  rate, 
which  is  no  ecclesiastical  offence.     The  Court  cannot  pre- 
ame  that  any  vestry  was  ever  called,  and  the  rate  must  be 
■sde  in  vestry ;  nor  that  the  party  had  a  vote,  and  he  may 
kve  refused  because  he  had  not  the  power ;  nor  that  any 
iste  was  asked  for ;  nor  that  he  voted  against  any  specific 
nte^  the  words  in  the  Citation  being  <*  a  sufficient  rate"  ; 
lor  that  the  repairs  were  not  actually  done.    Lindwood,f 
otiog  Archbishop  Reynolds,  says :  '*  ^i  ai!ii/fit  qui  tenentur 
^  reparatkmem    contribuere  et   dum    possunt  nolufU,    vel 
itait  remusi  sunty    tales,    monitione   prcemUsA,   potest  ad 
^f^usmodi   contributUmem  compellere.**      So   that  monition 
Qttst  precede  excommunication.     QPer  Curiam. — Is  it  ne- 

*  Precedents  m  Cktutes  of  Office  against  Churchwardens,  1841. 
t  Prar.  lib.  1,  tit.  10,  p.  53. 
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Fu.  a       cessary  for  the  Coyrt  to  proceed  at  once  to  excommanicfr 

Steward  v     ^^^  ^    ^^^^  ^^  °^^  ^^  ^'^^  moiiish  ?]]    Suppose  that,  in  CnofMr 

Frameia.      V.  JVickham,  the  principle  was  laid  down  too  broadly,  « 

that  it  is  bad  law,  and  the  Court  now  recedes  from  it,  then 

we  contend  that  this  is  no  ecclesiastical  offence  taken  at  the 

worst.    Millar  v.  Palmer.* 

Sir  John  Dodnnh  Q*A.,  for  the  promoter,  in  support  d 
the  Citation. — The  Ecclesiastical  Court  has  the  sole  jaiii- 
diction  in  respect  to  church-rate ;  the  only  question  is  ssId 
the  mode  of  enforcing  its  jurisdiction.  Lindwood,  in  fit 
passage  cited  by  Dr.  Harding,  says :  '*  This  (the  oUigadds 
to  repair  the  fabric  of  the  church  under  a  penalty)  caoMt 
intend  here  the  penalty  of  excommunication,  inasmuch  ssit 
concerns  the  parishioners  ui  universof,  as  a  body  or  wUk 
society,  who  are  bound  to  repair  the  fabric  of  the  bodyflf 
the  church  :  for  the  pain  of  excommunication  is  not  infliddl 
upon  a  whole  body  together,  although  it  may  be  inffidei 
upon  every  person  severally  who  shall  be  culpable  in  dMt 
behalf/'  Therefore,  persons  who  refused  migbt  be  pis- 
ceeded  against,  and  not  those  who  were  willing^  to  do  thor 
duty  to  the  church.  The  Court  may  infer  that  there  htn 
been  proceedings  against  individuals  upon  tbis  ^ound  (rm 
a  case  recorded  in  the  Register  Brevium^f  in  which  an  inl» 
bitant  of  a  parish  in  the  diocese  of  Lincoln  was  proceeded 
against  for  neglecting  or  refusing  to  repair  the  parish  churchi 
But  it  is  said,  there  is  no  precedent  for  proceeding  against 
a  party  for  not  making  a  rate.  How  soon  churcb-rates  com- 
menced, it  is  not  easy  to  make  out ;  but  the  rule  and  prin- 
ciple of  the  law,  that  the  parishioners  are  liable  personsllji 
according  to  the  amount  of  their  property  in  the  parish,  has 
existed  for  a  great  length  of  time,  before  the  memoiy  of 
man.  In  Veley  v.  Gosling ^X  the  Chancellor  of  London  went 
into  the  history  of  church-rates,  and  stated  that  they  existed 
in  the  reign  of  Edward  3.  In  Cooper  v.  Wick  ham,  that 
was  no  averment  that  the  parish  church  was  out  of  repaifi 
or  that  the  rate  was  for  the  necessary  repairs  of  the  church; 
in  this  Citation,  it  is  alleged  that  the  rate  was  for  "  the  ne- 

•   1  Curt.  510.  t  JRey.Brev.  44  a. 

\  1  Notes  of  Ctt.  457. 
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oeasary  repairs  of  the  parish  church/'  and  that  the  rate  was  Fkb.  a 
refuted.  If  the  church  was  out  of  repair^  and  a  rate  was  steward  v 
necessary,  the  party  committed  an  offence  if  the  church  was  Frand$, 
afterwards  repaired  by  voluntary  contributions.  It  is  said, 
we  should  have  first  proceeded  by  Monition:  how  is  it 
known  that  we  did  not  ?  In  Greenwood  v.  Greaves/^  which 
vas  an  appeal  from  York  to  the  Delegates,  in  which  a  party 
was  proceeded  against  for  "  refusing  to  make,  or  concur  in 
asking,  a  rate  or  assessment,  or  sufficient  rate  or  assess- 
■ent,  for  the  repairs  of  the  parish  church,"  the  Court  said, 
"If  it  bad  been  alleged  that  the  parishioners  contumacious- 
ly, obstinately,  and  pertinaciously  refused  to  make  a  rate, 
tkere  might  be  some  ground  for  proceeding  against  them ; 
but  there  was  no  appearance  of  wilful  contumacy."  It  is 
ipparent  <m  the  face  of  this  Citation,  that  the  church  was 
«it  of  repair,  and  the  party  having  **  wilfully  and  contuma- 
dously  "  refused  to  make  a  rate  (which  implies  that  it  was 
at  the  vestry),  an  ecclesiastical  offence  is  sufficiently  alleged. 
MiUar  v.  Palmer  was  a  case  entirely  different  from  this. 

Pkillimore,  D.,  on  the  same  side — According  to  Gaill,  it 
it  sufficient  that  the  Citation  should  set  forth  generally  the 
natore  of  the  offence.  It  is  not  necessary,  by  the  practice 
of  the  Court,  to  state  the  whole  history  of  the  case  in  the 
Citation. 

AddanUf  D.,  on  the  same  side. — In  Cooper  v.  Wickhanif 
tlie  Court  spoke  with  reference  to  the  Citation  and  Allega- 
tion taken  together ;  it  did  not  refer  to  the  Citation  alone. 

PiK  CuRiAM.-pI  must  take  time  to  consider  this  case.       Cur,  adv.  wk. 

SiK  H.  Jbnner  Fust. — ^The  question  for  the  Court  to  Feb.  8. 
determine,  in   substance  and  effect,  is  this;   whether  the  •'°'^'*"'"'' 
(SCttion  does  or  does  not  charge  an  offence  cognizable  in 
the  Ecclesiastical  Court. 

Now  the  first  thing  to  be  considered  is,  what  is  the  juris-      The   juris- 
diction  of  this  Court  in  matters  of  repair  of  churches  and  of  diction  of  the 
church-rate.     It  would  be  a  waste  of  time  for  the  Court  to 
■nter  into  the  history  of  church-rates,  or  of  the  jurisdiction 
if  these  Courts  in  that  respect,  for  it  has  been  declared  by 

•  4  Hagg.  E.  R.  77. 
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^"if'  ^'£>^  authority,  that  the  cognizance  of  repairs  of  cbarcbe^ 
Steward  v.  '^^  ^^^  enforcing  of  rates  for  the  repairs  of  cfaurdieii  if 
FrancU,  not  exclusively  within  the  cognizance  of  the  Eccleoastial 
Court,  are  within  its  power  and  authority.  This  doctns 
was  laid  down  without  doubt  or  hesitatioD,  both  bytbr 
Court  of  Queen's  Bench*  and  by  the  Court  of  1gT**li*iq«^ 
Chaniber,f  in  the  Braintree  case,  and  therefore  the  Cost 
does  not  think  it  at  all  necessary  to  go  into  any  gencn 
position  of  the  doctrine  on  this  point*  As  little  esB  k  bt 
doubted  that  the  duty  of  the  parishioners  to  repair  the  |a» 
rish  church  is  a  common  law  obligation,  to  be  enforced  If 
the  Ecclesiastical  Court ;  that  it  is  a  duty  from  wbkh  iby 
cannot  relieve  themselves ;  that  they  are  bound  to  perAm 
that  duty,  and  may  be  compelled  to  do  so — how  and  in  vim 
manner  there  may  be  some  doubt :  whether  the  cbsnh* 
wardens,  if  the  parishioners  refuse  to  make  a  rate  for  tkil 
purpose,  may  make  one  themselves,  or  with  the  minori^  M 
the  vestry,  which  can  be  enforced  by  ecclesiastical  ccn<aw» 
and  to  what  extent :  as  far  as  regards  the  uMde  of  enfsraqg 
such  a  rate,  a  question  might  be  raised.  But  it  was  sof- 
ciently  established,  in  the  Braintree  case,  by  the  jndgnoil 
delivered  by  Lord  Chief  Justice  Tindal,  in  the  Exdie^ 
Chamber,  that  the  Ecclesiastical  Court  has  juHsdictioo  to 
enforce  this  common  law  obligation.  Speaking  of  the  Slft« 
tute  Circumspecte  agatis,  he  observes  :  "  Upon  the  constra^ 
tion  of  this  Statute  no  doubts  have  ever  been  raised  or  cfli 
exist,  that  the  Spiritual  Court  has  power  and  jurisdicCioOf 
by  ecclesiastical  censures,  to  compel  the  9hurch wardens  to 
perform  their  duty  in  relation  to  the  repairs  of  the  chorch ; 
to  compel  the  parishioners  to  perform  their  duty  in  pro- 
viding the  means  to  make  such  repairs,  and,  after  a  li^ 
rate  has  been  imposed,  to  compel  each  individual  to  contri- 
bute the  sum  assessed  upon  him  ;"  laying  it  down,  there- 
fore, that  it  is  the  duty  of  the  parishioners  to  repair  tbe 
church,  and  that  the  Ecclesiastical  Court  has  jurisdictiootD 
compel  them  to  perform  this  duty.  Therefore,  as  Lord  Chief 
Justice  Tindal  lays  it  down,  as  a  legal  proposition  on  whidi 

•  Burder  v.  Vdey,  Rogers*  EcclLaw,  1009». 
t   Veley  v.  Burder,  12  Ad.  &  E.  305. 
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BO  doubt  can  exist,  that  the  repair  of  the  church  is  obliga-       Feb.  8. 
tofy  upon  the  parishioners,  and  that  it  is  in  the  power  of     g^^^^  y 
die  Bcdesiastical  Court  by  canonical  censures  to  compel      JFVajicif. 
them  to  provide  the  means,  the  Court  will  now  proceed  to 
eoodider  the  particular  circumstances  of  this  case,  and  tlie 
efcjectioiM  made  to  the  Citation ;  for  the  question  arises  on 
Ae  Citation,  and  not  on  the  Articles. 

Now  the  question  which  arises  is,  what  is  necessary  to  be      What  is  ne* 
in  the  Citation  to  compel  a  party  to  appear  .>     The  l^^  i^  ^l 
being  of  ecclesiastical  cognizance,  that  the  Citation  Citation. 
Boat  shew  the  nature  of  the  charge  imputed  to  the  party, 
ie  •  point  agreed  on  all  hands ;  but  the  question  is,  whether 
die  Citation  should  specifically  state  all  the  circumstances, 
or  whether  it  is  enough  to  give  a  general  description  of  the 
eherge,  so  that  the  party  may  be  sufficiently  informed  of 
what  he  is  called  upon  to  answer. 

.  There  has  been  a  good  deal  of  argument  to  shew  why,  in 
this  case,  there  should  be  a  specification,  by  every  thing 
being  fully  set  forth  in  the  Citation,  to  render  the  party 
Hiilile  to  be  called  upon  to  answer ;  that  it  is  not  sufficient  to 
give  a  general  description,  but  that  there  should  be  a  sped- 
flcition.  The  authority  of  Oughton  and  of  Gaill  has  been  re- 
fared  to ;  but  I  must  look  at  the  present  practice  of  the 
Courty  rather  than  to  the  authority  of  these  writers,  though 
I  do  not  consider  tliat  Oughton  or  Gaill  says  that  the  charge 
riiould  be  so  specified  in  the  Citation,  that  all  the  circum- 
iteDoes  under  which  the  offisnce  was  committed  should  be 
■et  forth ;  but  that  a  general  description  of  the  c»ffence 
•iiould  be  given,  in  order  that  the  party  may  know  how  to 
asset  it,  and  whether  it  is  of  ecclesiastical  cognizance. 

What  is  done  in  other  cases — in  a  case  of  brawHng,  for  ex* 
aB|^e  ?  It  is  only  necessary  to  state  the  offence  and  to  shew 
Ait  it  is  within  the  cognizance  of  the  Ecclesiastical  Court ; 
It  is  not  necessary  that  the  words  should  be  set  forth ;  it  n 
aaougb  that  the  party  should  be  cited  '*  in  a  cause  of  quar- 
l^ling,  chiding,  and  brawling  by  words,  in  the  parish 
ihirch  of  so  and  so,"  leaving  the  Court  to  decide  whether 
tbe  particular  words  used  on  the  occasion  constituted  an 
offence— it  is  sufficient  for  the  Citation  to  set  forth  ^  brawl- 

VOL.  II.  T 
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Pm.  a  ing  by  words,"  under  the  Statute,  in  the  (Mai^  churdn  to 
Steward  v  ^^  upon  a  party  to  answer.  In  the  case  of  a  prooeednif 
TrancU.  for  excess  against  a  clergyman  in  the  performance  of  difine 
service,  in  order  to  call  upon  him  to  answer  Articles  to  be 
administered  to  him  for  irregularities,  it  ia  not  neocsasj 
to  state  specifically  the  nature  of  the  irr^rularitiea.  Tim 
in  Bennett  v.  Bonaker^*  which  was  a  proceeding  i^gaimt  s 
clergyman  for  irregularities  in  the  perfcntnance  of  difiae 
offices,  and  for  removing  the  soil  of  the  church-yard,  ihm 
was  only  a  general  description  of  the  charges.  So  in  te> 
ders  V.  Head,  recently  before  this  Court,  it  was  set  foitkii 
the  Citation  that  the  party,  in  a  particular  newspaper,  psb> 
lished  certain  letters,  importing  erroneous  doctrines,  mt 
setting  forth  the  particular  words  constituting  the  offence: 
it  was  a  general  description  of  the  case,  shewing  that  it  wm 
of  ecclesiastical  cognizance,  but  not  setting  forth  the  speci* 
He  words  used  by  him.  On  the  general  principle,  lamd 
opinion  that  it  is  not  necessary  that  the  Citation  should  i$ 
The  nature  more  than  state  generally  the  nature  of  the  charge  impntod 

generally;  ^  ^^^  individual  against  whom  the  office  of  the  Judge ii 
promoted ;  that  it  is  not  necessary  to  enter  into  a  specifo 
tion  of  all  the  circumstances  under  whidi  the  offeooe  wm 
committed — they  would  be  set  forth  in  the  Articles— bat  B 

and  that  it  is  the  Citation  it  is  sufficient  to  state  the  nature  of  the  charge, 

Bizance  of  The  *"^^  ^^"^  ^^  ^*  within  the  cognizance  of  the  Ecclesiastical 

Court.  Court. 

In  the  course  of  the  argument^  reference  was  made  tot 
The  case  of  t]ecision  which  the  Court  itself  gave  in  the  case  of  Cooperi* 

Wiekham,  fi^ickham,  and  the  Court  has  been  told  that,  if  it  ovOToles 

this  protest,  it  must  stultify  itself  and  vary  the  practice  of 
the  Court ;  I  must  therefore  endeavour  (as  I  intend  to  over- 
rule  the  protest)  to  shew  that  the  cases  are  distinguished 
from  each  other,  and  to  reconcile  the  doctrine  in  the  tiro 
cases. 

A  copy  of  the  process  in  the  case  of  Cooper  v.  WickktM 
is  now  with  the  Registrar,  and  it  may  be  necessary  to  refer 
to  it,  in  order  to  shew  what  that  case  was,  what  was  tbe 


•  1  Hagg.  E.  R.  17. 
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>  Mtare  of  the  char^  and  what  is  the  difference  between       Feb.  a 
tketwooaes.  Suwurd^ 

New  a  good  deal  of  observation  has  been  made  upon  the      FraneU. 
■snner  in  which  the  Court  expressed  itself  on  that  occasioni 
aid  in  one  particuhir  part  of  the  judgment  of  the  Court,  it 
tsted  that  the  Citation  was  not  sufficiently  specific,  and  I 
lave  no  hesitation  in  saying  that  the  charge  should  be 
Hated  in  the  Citation,  not  specifically,  but  generally,  so  as 
Is  shew  that  it  is  of  ecclesiastical  cognizance.     It  is  neces- 
mrj  to  consider  the  nature  of  that  proceeding,  for  many 
wpicasiops  fidl  from  the  Court,  in  giving  its  judgment, 
whieh  may  seem  to  imply  that  the  doctrine  is  laid  down 
generally,  whereas,  in  many  cases,  it  applies  to  the  drcum- 
of  the  individual  case  then  before  the  Court.    And 
is  another  observation  to  be  made ;  in  considering  a 
jadgment  delivered  by  the  Court,  expressions  may  be  used 
by  the  Court  which  have  reference  to  particular  arguments 
SBployed  in  die  case,  and  it  is  hardly  fair  to  take  expressions 
as  reported  without  the  arguments  of  the  Counsel,  and  in 
Uf  the  ordinary  cases  reported  from  the  Courts  of  Law, 
the  jodgmenta  of  the  Courts  are  reported  without  the  argu* 
mtnta  of  the  Counsel.   It  must  be  dear  that,  in  many  cases, 
the  judgments  must  be  unintelligible  for  want  of  the  argu« 
■ants  of  Counsel. 

-  The  Citation  in  Ctiqper  v.  Wickham  called  upon  Job  Coo- 
fcr,  of  the  parish  of  Shepton  Mallet,  in  the  diocese  of 
Bsth  and  Wells,  one  of  the  churchwardens  of  that  parish, 
to  answer  to  certain  Articles,  touching  and  concerning  his 
afice  of  diurchwarden,  and  more  espedally  for  having,  at 
a  vestry,  duly  held  on  the  Slst  January,  18S9,  for  the  pur- 
pose of  making  a  church-rate,  voted  in  favour  of  a  resolu- 
tion to  the  effect  ^'that  a  church-rate  being  at  all  times  bad 
ia  principle  and  unjust  in  practice,  and  quite  uncalled  for 
at  the  present  time,  the  question  be  adjourned  till  that  day 
twdve  mcmths  ;**  and  also  for  voting  against  a  church-rate 
doly  moved  and  seconded.  That  was  the  offence  he  was 
called  upon  to  answer  *'  touching  and  concerning  his  office 
of  diordiwarden."  Now  the  whole  of  the  charge  imputed 
to  him  was  in  his  office  of  churchwarden,  and  it  was  with 
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FxB.  8.  respect  to  that  charge  that  the  Court  was  of  opinion  thit 
Steward  w.  ^®  proper  way  to  have  met  it  was  to  have  appeared  under 
Frandg,  protest,  as  it  imputed  nothing  at  ail  of  an  eedesiastiqj 
offence,  that  he,  as  one  of  the  churchwardens,  had  voted 
against  all  church-rates  and  against  a  particular  rate  didf 
made  and  seconded.  What  did  the  charge  impcnrt?  Hut 
the  church  was  in  want  of  repair  ?  Tliat  die  duudi  re- 
mained unrepaired,  because  the  resolution  was  carried? 
That  he  was  a  partjr,  in  his  character  of  churchwarden,  ts 
any  neglect  of  his  duty  to  repair  the  church  ?  Did  it 
appear  that  the  rate  was  for  the  necessary  repairs  of  ths 
church  ?  No ;  nothing  of  the  kind ;  but  simply  that  he 
voted  for  a  resolution  against  church-rates  and  againit  s 
particular  rate  duly  moved  and  seconded.  A  sate  may  be 
duly  moved  and  seconded,  and  yet  be  altogether  ezceanvc^ 
and  infinitely  higher  than  what  is  required,  and  therefinik 
on  the  face  of  the  Citation,  there  was  nothing  to  call  opos 
the  party  to  answer  in  his  character  of  churchwarden ;  mi 
the  Court  expressed  its  opinion  that,  if  the  case  had  cook 
before  it  in  the  first  instance,  it  would  have  refused  to  alkw 
its  office  to  be  promoted,  or  if  the  party  had  appeared  undff 
protest,  and  the  protest  had  been  overruled  in  the  Court  be 
low,  and  he  had  appealed,  the  Court  would  have  pre- 
nounced  for  the  appeal  and  dismissed  the  party.  But  tlie 
case  came  before  the  Court  after  the  Articles  had  been  ad- 
mitted in  the  cause,  and  it  was  with  reference  to  the  Citatioo 
and  the  Articles  that  the  Court  expressed  itself  as  it  did. 
Now  the  vestry  had  been  called  in  January,  1839,  and  the 
resolution  was  passed  at  that  vestry ;  the  Citation,  howefer, 
was  not  taken  out  till  April  in  that  year,  and  the  Artidei 
were  not  given  in  till  June,  and  therefore,  this  being  a  pro- 
ceeding against  the  party  in  his  office  of  churchwarden,  the 
Court  thought  that,  in  the  interval  between  the  meeting  of 
the  vestry  and  the  giving  in  of  the  Articles,  the  chureh 
might  have  been  put  into  repair,  and  if  so,  as  against  him 
in  his  office  of  churchwarden,  there  was  no  ground  for  the 
proceeding.  The  first  Article  did  aver  that  the  church  wis 
in  a  dilapidated  state  in  January,  1839,  and  therefore  «•  -v^ 
quired  to  be  repaired,  and  there  can  be  no  doubt  that  tbd  m\^. 
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de,  standiog  by  itself,  was  very  proper  to  be  admitted^  Fbb.  8. 
did  ayer  the  necessity  of  the  repairs.  But  the  Article^  Sumard  ▼. 
le  aeoond  place^  alleged  the  calling  a  vestry^  pursuant  to  J^rmctt. 
se,  to  make  a  rate  for  the  repair  of  the  church,  at  which 
an  estimates  were  submitted*  not  by  both  the  church- 
lensy  but  by  Mr.  Wickham  alone ;  that  a  resolution  (an 
isive  resolution)  was  moved  and  seconded  by  two  dis> 
ng  ministers,  and  that  Mr.  Cooper,  in  violation  of  the 
and  of  his  duty  and  obligation  as  churchwarden,  voted 
voar  of  the  resolution,  and  also  against  the  rate  of  two- 
e  in  the  pound,  duly  moved  and  seconded.  So  that 
was  the  offence  charged  in  the  Articles  against  Mr. 
ler  **  in  violation  of  his  duty  and  obligation  as  church- 
len/'  Now,  in  the  first  place,  as  to  the  resolution  itself, 
Coart  expressed  its  opinion,  that  the  charge  contained 
ing  against  him  in  violation  of  his  duty  as  churchwarden, 
enters  may  be  elected  to  the  office  of  churchwarden, 
may  be  compelled  to  serve  the  office,  and  I  do  not  know 
a  dissenter,  filling  such  office,  if  he  does  entertain  con- 
itious  scruples  against  church-rates,  is  punishable  for 
easing  that  opinion;  I  do  not  know  that  it  is  obligatory 
I  a  churchwarden  to  vote  for  any  rate  duly  moved  and 
nded,  or  not  to  vote  against  a  rate  of  twopence  in  the 
id,  unless  it  is  not  inadequate  to  or  in  excess  of  the 
M>se  for  which  it  is  required.  Annexed  to  the  Articles 
he  notice  given  of  the  vestry  and  the  estimates  specify- 
be  purposes  to  which  the  rate  was  to  be  applied,  and 
t  estimates  may  have  been  very  moderate;  but  Mr. 
>er  may  have  judged  them  to  be  excessive,  and  might 

I  been  justified  in  voting  against  the  rate  on  that  ground. 
ow  this  was  the  case  of  Cooper  v.  Wickham^  in  which 
[]!ottrt  expressed  itself  in  the  manner  alluded  to  in  the 
ment,  and  as  appears  in  the  report,  of  the  accuracy  of 
^  I  see  no  reason  to  complain ;  I  have  no  doubt  that 
repressions  of  the  Court  are  correctly  given,  and  I  am 
inclined  to  depart  from  any  part  of  those  expressions : 

II  am  of  opinion  that  it  is  necessary  to  state  the  nature  of 
diarge  which  the  party  is  called  ufion  to  answer,  and 
the  offence  is  of  ecclesiastical  cognizance.    In  that  case. 
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Pkb.  a       the  Court  was  of  opinion  that  the  charge  was  not  soffideudj 
Steward  w.    ^^  forth,  and  that  there  was  nothing  to  shew  that  Mr. 

FramoM,  Cooper  had  been  guilty  of  any  neglect  or  violation  of  Ik 
duty  as  churchwarden,  by  voting  against  church-rates  is 
general  as  ''  at  all  times  bad  in  principle  and  unjost  in  prse* 
tice/'  or  by  voting  against  a  particular  rate  of  tw<ipenee  ii 
the  poundy  and  the  Court  adheres  to  what  it  said  in  daft 
case. 

Two  other  cases  were  adverted  to  in  the  argument,  hi 
Greenwood  v.  Greaves  and  others,  before  die  D^^ates,  al 
the  parties  proceeded  against,  twelve  in  number,  were  b^ 
eluded  in  one  Citation ;  the  Court  of  York  rejected  the  Artb 
clesi  and  the  Judges  Delegate  were  of  opinion  tliat  tiKf 
contained  no  charge  against  them  of  a  canonical  ofienee» « 
there  had  been  no  wilful  or  contumadous  reiuaal,  andth^ 
affirmed  the  decree  appealed  from* 

Again,  the  case  of  Millar  v.  Palmer  was  a  proceedi^ 
against  a  churchwarden  for  neglecting  or  r^uaing  to  dbsf 
the  Monition  of  the  archdeacon,  who  had  given  directiaBi 
for  the  repair  of  the  church.  But  is  the  present  case  diita- 
guished  from  Cooper  v.  Wickham  and  the  others  to  which  I 
have  alluded  ?  In  Cooper  v.  Wickham  the  distincdon  ii 
this :  the  Court  was  of  opinion  that  the  Citation  did  noC  at 
forth,  and  it  did  not  appear  from  the  An  ides,  that  the 
party  had  been  guilty  of  any  ecclesiastical  offence ;  it  wis 
not  alleged  that  the  church  was  in  want  of  repair  at  the 
time  the  Citation  issued.  But  what  is  the  offence  charged 
in  this  case  ?  In  the  first  place,  there  is  "  wilfully  and 
contumaciously  obstructing  the  making  of  a  rate."  No  sudi 
words,  or  any  thing  of  the  kind,  appear  in  Cooper  v.  Wide- 
hum,  but  simply  an  averment  that  the  party  had  voted  for  i 
certain  resolution  and  against  a  rate,  without  even  stating  is 
the  Citation  that  the  repairs  were  necessary.  Here  the 
party  has  been  "  wilfully  and  contumaciously  obstructing'' 
the  rate  ;  that  is  the  first  charge.  ft 

It  has  been  said  that  a  person  cannot  be  contumacioes  f^ 
unless  there  has  been  a  Monition  against  him,  and  he  ba 
disobeyed  it :  that  was  argued  by  one  of  the  learned  Ccmt' 
5el,  aud  perhaps  correctly  argued,  for  certainly  a  person  'v 
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pot  contamacioua  unless  he  has  been  guilty  of  some  disobe-*       Feb.  9. 
dience  to  the  Court  by  omission  or  commission.     But  sup*     Steward  v. 
posing  this  to  be  incorrectly  expressed,  what  then  ?    The       FrancU, 
very  word,  however,  implies  that  there  has  been  a  Monition. 
I  am  told  that  a  party  can  only  be  excommunicated  (one  of 
the  modes  of  proceeding)  numitione  pramissd.    Be  it  so :  if 
tbere  has  been  no  Monition,  the  Court  will  not  proceed  to 
exoommunicate  without  a  Monition.    But,  perhaps,  there  has 
been  a  Monition,  and  if.  there  has  been  no  Monition  prece- 
deoty  the  party  may  be  liable  to  a  Monition  now.    But  the 
qiiestioo  is,  whether  the  obstructing  the  making  of  a  rate  is 
not  an  ecclesiastical  offence,  and  liable  to  be  punished  in 
•ome  manner,  either  by  excommunication  or  by  Monition. 

But  the  charge  goes  on :  *'  or,  at  least,  refused  to  make, 
or  join  or  concur  in  the  making  of,  a  sufficient  rate  or  assess- 
ment for  providing  funds,  in  order  to  defray  the  expense  of 
die  necessary  repairs  of  the  parish  church."  In  the  first 
plaoe»  he  is  charged  with  wilfully  and  contumaciously  ob« 
alructing  the  making  of  a  rate ;  the  second  averment  is,  that 
Im  refused  to  make  or  concur  in  the  making  of  a  rate :  in 
eidier  case,  the  offence  is  sufficiently  stated,  and  distinguishes 
the  case  firom  that  of  Cooper  v.  Wickhanu  The  levy  was 
not  more  than  sufficient  to  defray  the  necessary  repairs,  so 
diat  it  is  not  a  proceeding  against  a  party  (as  suggested)  for 
4roting  against  a  rate  simply,  but  for  voting  against,  or  not 
eoncurring  in  making,  a  itffflcierU  levy  for  the  necessary  re- 
fairs  of  the  church:  every  thing,  therefore,  concurs  to 
Cooatitute  this  an  ecclesiastical  offence. 

I  am,  therefore,  of  opinion  that  the  Citation  does  suffi- 
dendy  set  forth  what  is  imputed  to  the  party,  and  it  being 
admitted  on  all  bands  that  the  Ecclesiastical  Court  may  pro- 
tted  by  ecclesiastical  censure  to  compel  the  parishioners  to 
Hqpair  the  parish  church,  it  follows  that  it  must  be  by  pro- 
eeedings  against  individual  parishioners.  For  what  was  the 
Braintree  case?  The  inhabitants  of  Braintree  say,  '^You 
Bmniot  levy  a  rate  unless  with  the  consent  of  a  majority  of 
Im  pariahianers,"  and  it  has  been  so  held,  to  a  certain  ex- 
mtt — whether  eorrectly  or  not  will  be  hereafter  determined 
B  this  Court,  where  the  question  is  now  under  ccmsidera- 
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tion.  But  the  parishioners  of  Braintree  say,  **  Yoa  ahill 
not  have  a  rate  unless  it  be  given  by  a  majority,**  and  tbe 
inhabitants  of  St«Gkorge  Colegate*  Norwich,  say,  ''Ym 
shall  not  proceed  against  any  individual  for  not  concurring 
in  the  making  of  a  church-rate ;"  and  if  this  were  the  ctie, 
the  power  of  the  Ecclesiastical  Court  to  con^pel  the  psriib- 
ioners  to  do  their  duty — which  Lord  Chief  Justice  Tindal 
has  stated  is  the  undoubted  power  of  the  Ecdesiasticil 
Court — cannot  be  exercised  at  all.  But  there  is  no  doobt 
that  excommunication  might  be  issued,  not  against  the  wimie 
body  of  the  parish  td  universas,  including  the  innocent  widi 
the  guilty,  but  against  individuals  who  obstruct  the  makiiy 
of  a  rate. 

I  am  of  opinion  that  I  must  overrule  tiie  protest,  andl 
think  I  may  safely  do  so  without  deviating  from,  or  diw 
nishing  the  effect  off  the  observations  of  the  Court  in  C€9f9 
v.  WtckhatHf  as  there  is  a  material  distinction  between  tk 
two  cases.  That  case  was  a  proceeding  against  a  par^^  * 
his  character  of  churchwarden,  for  voting  for  an  abstnct 
proposition  and  against  a  rate — ^that  is,  simply  refamig  i 
rate.  Here  the  charge  is,  that  the  party  obstructed,  »» 
fused  to  concur  in,  the  making  of  a  nfficient  rate  for  tk 
necessary  repairs  of  the  church — implying  that  the  cbuni 
was  out  of  repair,  and  that  the  rate  was  necessary. 

I  overrule  the  protest,  and  assign  the  party  to  appear  ib* 
solutely,  reserving  the  question  of  costs. 

Proctors : — BlakCy  for  the  Promoter ;  Prilchard,  for  the  I^  | 
fendant. 


February  10. 
The  "  Columbine."— ^c/  on  P^/i/ton.— This  was  flU^  |^  ' 


Collision.— 
The    Trinity 

An"^exce* U^  tion  by  the  owners  of  the  brig  Undaunted,  of  NewciA 

claimed,  on      against  the  Columbine,  steam  ship,  belonging  totheGcne** 

darkness ^Lld^  Steam  Navigation  Company,  to  recover  the  amount  of  (^ 

the   relative     mage  sustained  by  the  brig  in  a  collision  with  the 
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in  the  Swin,  on  the  itiorning  of  the  3rd  October  last.     The       Fkb.  UK 

brig,  burthen  272  tons,  with  a  crew  of  ten  hands,  from  j,^  Columbine. 

Loodon  to  Newcastle,  in  ballast,  arrived  in  the  Swin,  off      . . 

Harwich,  on  the  evening  of  the  2nd  October,  where  she  vessels,  but  not 

cast  anchor,  to  wait  the  ebb  tide.     About  half-past  twelve,  sustained. 

on  the  morning  of  the  3rd,  she  weighed  and  stood  N*  W. 

and  by  N.,  tacked  and  stood  on  the  larboard  tack,  close* 

knled  upon  the  wind,  with  all  sails  set,  lying  E.  by  S.,  the 

lind  blowing  a  moderate  breeze  from  the  N.E.  by  N.,  the 

teiBel  making  3}  knots.     It  was  alleged  on  her  part,  that 

the  night  was  fine  and  clear,  and  that  a  good  look-out  was 

kpt;    that,   about  one  o'clock,    the  Columbine  was  seen 

coming  in  an  opposite  direction,  a  point  and  a-half  on  the 

\ng%  larboard  bow  (£.  ^  N.),  going  at  the  rate  of  ten 

bots ;  that  they  hailed,  notwithstanding  which,  the  steamer, 

lalieid  of  altering  her  course,  closed  in  upon  the  brig,  and 

ioJIision  being  thereby  inevitable,  the  helm  of  the  brig 

ni  starboarded,  to  prevent  the  steamer  running  her  down* 

kit  she  struck  the  biig,  and  caused  her  considerable  da- 

ttige.    On  the  part  of  the  Columbine  (a  vessel  of  242  tons, 

*hh  engines  of  IGQ-horse  power,  and  a  crew  of  twenty 

Ben,  bound  from  Rotterdam  to  London,  with  passengers, 

goods,  and  the  mail)  it  was  alleged  that  the  night  was  dark 

Bid  somewhat  hazy,    when,   in   the   Swin,  off  the  Essex 

Oast,  between  the  Sunk  Sand  and  the  Gun  Fleet  Sand,  run- 

ihDg  at  about  seven  knots,  steering  W.  J  S.,  the  Undaunted 

Hg  observed  between  two  and  three  points  on  the  Colun^ 

W'l  starboard  bow,  steering  upon  the  wind,  and  distant 

tbree  or  four  vessels*  length,  and  that  she  could  not  be  seen 

^  any  greater  distance  on  account  of  the  darkness  and  hazy 

leather,  the  brig  not  having  any  light  hoisted ;  that  a  good 

in^-out  was  kept  on  the  Columbine,  which  had  three  lights; 

Uttt  the  brig  was  hailed  to  put  her  helm  hard  a-starboard, 

as  that  of  the  Columbine  was  immediately  put,  as  the  only 

iKans  of  avoiding  a  collision,  the  engines  being  at  the  same 

tkoe  stopped ;  and  that,  had  the  brig's  helm  been  put  a« 

larboard  when  she  was  hailed,  no  collision  would  have 
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Fib.  10.  The  Court  was  assisted  by  Trinity  Masters.^ 

The  Cohtmbht  Haggard^  D.«  for  the  Undaunted. — With  regard  to  the 
brig  having  no  light  hoisted^  the  Court  said,  in  the  recent 
ease  of  the  ^  jRof e>"f  it  had  never  been  laid  down  as  a  mk 
that  merchant  vessels  ought  to  carry  lights.  The  sorreyor*! 
report  of  the  damage  sustained  by  both  vessels  confirms  onr 
statement  of  the  occurrence.  If  the  night  was  dark  and 
hazy,  as  they  allege,  the  steamer  was  not  justified  in  going 
with  such  rapidity  as  ten  knots  an  hour  through  the  Swin. 

Robertson^  D.,  on  the  same  side. 

AddamSf  D.,  for  the  Columbine. — The  evidence  preponde- 
rates in  favour  of  the  night  having  been  dark,  cloudy,  tai 
somewhat  hazy ;  it  was,  therefore,  impossible  to  discover  M 
any  distance  the  direction  in  which  a  vessel  without  a  Egk 
was  sailing.  Although  it  is  not  obligatory  upon  merebil 
vessels  constantly  to  carry  a  light,  oi^ht  not  the  brig  to 
have  shewn  or  hoisted  a  light  when  she  saw  the  ColuwMmf 
The  commander  of  the  steamer  is  an  officer  .of  skill  and  a^ 
perience,  and  has  been  in  the  service  of  the  rCoBapany  fti 
many  years.  Their  vessels  are  employed  in  carrying  As 
mails,  and  there  is  no  probability  that  there  should  not  havt 
been  a  good  look-out  on  board  the  Coiumbime. 

Robinson,  D.,  on  the  same  side. 
SijMMiHo  UP.         Dii.  LusHiNOTON   {addressing   the   Trinity    Masters^- 
Gentlemen,  some  arguments  have  been  addressed  to  yea  bj 
the  Counsel  for  the  Columbine,  which  render  it  necessaiy 
for  me  to  offer  some  observations  to  you  which  I  had  not 
originally  contemplated.     It  has  been  argued,   that  the  bo^ 
den  of  proof  rests  upon  those  who  prefer  a  claim  to  be  in- 
demnified for  the  damage  which  was  the  consequence  of  the 
collision.     No  doubt,  that  is,  to  a  certain  extent,  perfectlj 
true.    They  are  bound  to  make  out  the  facta  and  drcsni-  1^. 
stances  requisite  to  lead  to  the  conclusion  that  the  other  1.^ 
party  was  alone  in  fault.     But  if  a  defence  is  set  up  on  l^ 
half  of  the  vessel  proceeded  against,  to  establish  that  de- 
fence she  is  equally  bound  to  prove  the  facts  upon  whiflh 
she  relies  for  her  defence.     Now  it  frequently  happens,  in 

•  Captain  Rees  and  Captain  Probyii.  f  Antt,  p.  10^ 
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these  cases^  that  the  blame  may  rest  in  a  very  different  roan-      Fib.  10. 
Iier.     For  instance :  it  may  rest  upon  the  vessel  proceeded  ^«  c^Imkimg 
against ;  or  it  may  rest  upon  the  vessel  which  is  the  plain- 
tiff; m  it  may  rest  upon  both  ;  or  it  may  be  the  effect  of 
acre  accident. 

Now  let  us  look  at  some  of  the  facts^  and  then  consider 
wbat  would  be  the  proper  conclusion  to  draw  f^om  them, 
iKHh  as  regards  your  nautical  knowledge,  and  as  regards  the 
inftraDce  of  the  law.  The  facts  are  shortly  these :  that  the 
Umdaunted  was  going  down  the  river,  dose-hauled;  the 
iteamer  was  coming  up  the  river,  with  the  wind  free  behind 
fctr.  It  has  been  admitted  on  behalf  of  the  Columbine^  that 
die  general  rule  under  these  circumstances  would  be,  that 
the  steamer  should  give  way,  and  for  this  reason :  th^  Ut^ 
I  was  close-hauled,  and  the  Colmmbime  was  not  only  a 
r,  but  had  the  wind  free  or  large. 
Having  admitted  the  general  principlei  the  defence  set  up 
li  two-fold ;  first,  that  it  was  so  dark  a  night  that  they 
•Duld  not  descry  (supposing  them  to  have  kept  a  good  look** 
aot)  the  Undaunted  at  a  greater  distance  than  three  or  four 
riupa*  length ;  and>  secondly,  that  she  was  seen  from  two 
Id  three  points  on  the  starboard-bow,  and  therefore  they 
were  justified  in  starboarding  the  helrai  and  not  porting ; 
and,  thirdly,  they  say  that,  even  if  this  should  fail,  the  Un" 
jmkind  was  to  blame,  because  she  ought  to  have  hoisted  a 
l^t  as  soon  as  she  perceived  the  CoUmMnej  which  she 
iiled  to  do;  and  then,  further,  they  say,  that  the  £7it- 
imntfed,  having  perceived  the  steamer,  ought  to  have 
MarbcMurded  her  helm  sooner.  The  whole  of  the  defence, 
tken,  divides  itself  into  two  parts — a  case  of  necessity,  in 
Mvch  she  adopted  the  best  measures  in  her  power ;  and  a 
ilarge  against  the  Undaunted,  Let  us  examine  the  facts  as 
Ito  the  €X>nduct  of  the  Columbine. 

Jt  is  admitted  that  she  starboarded  her  helm,  and  that  she     Conduct  of 
idled  on  the  Undaunted  to  starboard  hers,  contrary  to  the  ^^*  Cobaidnnt, 
{leneral  rule.    As  to  the  night,   the  master  of  the  Columbine 
timaelf  states  ^  It  was  dark  and  somewhat  hazy."    That  is 
he  anm-total  of  the  evidence  on  this  point.    Some  of  the 
ritneases  say  it  was  very  dark ;  but  they  are  contradicted 
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Feb.  10.  by  the  evidence  on  the  part  of  the  Undaunted^  that  it  was  a 
The  Cobtmbiae  ^^^  night.  But  take  it  to  have  been  rather  hazy ;  if  a  good 
*  look-out  had  been  kept  on  board  the  Columbine,  it  would  be 
difficult  to  say  that  she  ought  not  to  have  seen  the  UndmaA- 
ed  at  a,  greater  distance  than  three  or  four  ships*  length. 
But  even  at  the  distance  at  which  she  was  ^n,  I  have  some 
doubt  whether  the  measures  she  pursued  were  not  altoge- 
ther wrong.  But  then  she  justifies  those  measures^  beosnse 
the  Undaunted  was  seen  from  her  starboard  bow  ;  wherm 
the  statement  of  the  persons  on  board  the  Umdaunled  is,  tliil 
the  Columbine  was  seen  a  point  and  a-half  €hi  the  larbotrd 
bow  of  the  Undaunted.  But  I  will  suppose  (in  order  tods 
perfect  justice  to  the  Columbine)  that  she  did  see  the  £/•> 
daunted  from  two  to  three  points  on  the  starboard  bow; 
does  that  make  any  difference  ?  This  is  a  questioii  which 
has  been  discussed  here  more  than  once,  and  accordii^  H 
the  Trinity  Masters^  and  my  mind  has  always  concurred  ii 
its  propriety,  the  rule  is  this :  You  cannot  depend  upon  tk 
evidence  of  witnesses  on  one  side  or  the  other  upon  then 
precise  points ;  but  if  vessels  are  so  approaching  each  otkr 
that  there  is  a  chance  of  collision^  it  is  to  be  avoided  hjm 
adherence  to  the  rule.  Subject  to  your  better  judgment,  I 
am  of  opinion  that  the  Columbine  has  not  made  out  any  jof- 
tification  of  her  own  conduct;  that  neither*  the  haziness  of 
'le  night,  nor  the  point  from  which  the  Undaunted  w» 
seen,  w.as  sufficient  to  justify  the  violation  of  the  rule;  mrf 
I  repeat  what  I  have  said  before,  that  to  these  general  rofcr 
and  principles  I  am  reluctant  to  admit  of  exceptions  onles 
necessity  calls  for  it. 

Now  let  us  look  at  the  charge  against  the  Undaunted,  * 
the  subject  of  hoisting  a  light.  It  is  true,  there  is  a  hnd 
distinction  between  constantly  carrying  a  light  and  hd^ 
ing  a  light ;  but  whether  it  was  proper  to  hoist  a  ligH 
under  the  circumstances,  I  rather  leave  to  your  judgment 
With  regard  to  the  last  point,  that  the  Undaunted  i^ 
have  starboarded  her  helm,  she  was  only  justified  in  daii| 
it  at  all  by  absolute  necessity,  to  avoid  the  collision-^ 
was  perfectly  justified  at  the  last  extremity  in  doing  ^y 
thing  that  might  diminish  the  force  of  the  blow. 


^■-e. 


Churfje  a- 
gainst  the  Un- 
daunted. 


^-:   b 

in 


:trio 
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Now  you  will  tell  me  whether  the  Columbine  was  solely      Feb.  10. 
to  blame,  or  whether  any  blame  attaches  to  the  Undaunted. 
Captain  Rbks. — We  think  the  Columbine  was  to  blame. 
Dm.  LusHiNOTON. — I  pronounce  for  the  damage. 

Proctors r—F.  Clarksony  for  the  Undaunted;    Toller y  for  the 
"CohHmhine, 


Tke  Cobimlrine, 


Ths  '<  Louisa." — Motion.— In  this  case,  the  Louisa,  a       Salvage.  ^ 
Aench  galliot,  bound  from  Cronstadt  to  a  port  in  France,  m?^— Shares 
kttving  suffered  severely  in  a  collision  with  a  Swedish  brig,  to  which  own- 
bound  to  Marseilles,  in  the  North  Sea,  on  the  Slst  of  Octo-  ersareentiUed. 
hat,  was  abandoned  by  the  master  and  crew;   and  being 
descnried  next  day  by  three  fishing-vessels,  with  twenty-four 
hands,  employed  in  their  usual  occupation,  they  boarded 
her,  and  in  five  days  brought  her  safely  to  London.     The 
^ue  of  the  ship  and  cargo  was  £4,000,  and  the  Court,  in 
Michaelmas  Term  last,  awarded  £1,200  to  the  salvors  of  the  Bee.  20. 
Ibrelict.  A  part  of  the  crew  of  the  smacks  were  apprentices, 
%ho  were  minors,  and  incapable  of  giving  a  legal  consent. 
.  The  Proctor  for  the  salvors  now  moved  the  Court  to  appor- 
.^OD  the  salvage,  a  schedule  of  division  by  the  agent  having 
'  been  submitted  to  the  Court. 

'    Dr.  Lushinoton. — An  affidavit  has  been  produced  in  this  JirDanKirr. 

tee,  to  which  I  must  advert  before  I  give  my  opinion  on  the 

-Ig^Mstion  I  have  to  determine.    The  affidavit  is  made  by  Mr. 

Annuel  Hewett,  of  Barking,  smack-owner  and  agent,  and 

'fbe  says,  be  has  acted  as  agent  for  the  masters,  owners,  and 

itKtWB  of  the  three  smacks,  and  is  the  attorney  authorized  by 

^bem  to  receive  the  amount  of  the  salvage  awarded  to  be 

■>iB©  to  them  for  the  services  rendered  to  the  Louisa,  for 

"^^Qr  use  and  benefit,  *'  and  that,  in  the  apportionment  made 

^  the  salvage-money,  the  sum  of  £2  has  been  paid  to  each 

^  the  mates  of  the  three  smacks,  and  one  per  cent,  to  each 

^  the  seamen  belonging  thereto,  in  addition  to  the  shares 

^'ced  by   the    Articles  to  be  received  by  them  respec- 

""^^ly,  and  that  the  shares  which  have  been  apportioned 

^  the  apprentices  who  were  on  board  the  three  smacks  at 

^^  period  of  the  services  is  considerably  larger  than  they 
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Fbb.  10.      would  be  entitled  to  receive  under  the  Artides»  and  Unt 
The  Lomaa,    ^^  Apprentices  have  actually  been  paid  by  this  deponent,  oa, 
account  of  their  respective  shares,  which  have  been  appor- 
tioned between  them  according  to  their  respective  merits, 
the  sums  mentioned  in  the  annexed  schedule,*  which  isid 
sums  deponent  verily  believes  it  will  be  imposaible  to  r^ 
cover  from  the  said  apprentices.*' 
The    Court      Now  the  first  question  the  Court  has  to  look  at,  with 
previi^'lr-''^  reference  to  this  affidavit,  is  this:— Am  I  to  be  boand  by  fiie 
mugemeDti.      Articles  which  it  is  stated  the  masters,  mates,  and  crevi 
have  entered  into  with  the  owners  ?   If  it  is  to  be  contended 
that  the  jurisdiction  of  the  Court  is  l^ally  ezeluded  by  tb 
Articles,  the  proceeding  ought  to  have  been  of  a  difeot 
kind ;  the  Articles  ought  to  have  been  brought  in,  and  il 
should  have  been  alleged  that  I  have  no  diaeretion  to  < 
dse,  but  am  bound  by  them.    But  until  I  find  myadf  ( 
pelled  by  high  authority,  I  will  not  consider  any  Artidei 
previously  entered  into  as  binding  upon  my  jadgment.  It 
would  be  repugnant  to  general  principles  to   do  so^  aal 
prejudicial  to  public  interests,  by  taking  awaj  iVom  actad 
salvors  the  motives  to  spirit  and  energy.     I  now  read  the 
scale  of  apportionment    The  net  sum  to  be  divided  (ate 
deductions)  is  £1,098,  amongst  the  owners,  masters,  wbA 
crews  of  the  three  smacks ;  that  is,  800  shares  of  £3.  ISf. 
each,  out  of  which  there  are  apportioned  to  the  owners  of 
the  three  vessels,  70  shares  each,  or  £766. 12#.  out  of  £1,096; 
to  the  three  masters,  10  shares  each,  £109.  16^.;  to  the  three 
mates,  5  shares  each,  £54.  18^.;  to  the  five  seamen,  5  shim 
each,  £91.  10^.;  and  to  the  thirteen  apprentices,  1^  shire 
each,  £71.  4*.    Now  the  question  is,  whether,  looking  at  put 
precedents,  and  to  the  particular  circumstances  of  this  ctic, 
I  could,  without  disregarding  all  that  my  predecessors  hire 
done,  affirm  this  arrangement.     I  believe  this  arrangement 
to  be  not  only  without  precedent,  but  utterly  contrary  to  ail 

*  The  schedule  contained  the  names  of  thirteen  apprentices  beloiv- 
ing  to  the  smacks  Upton,  Happy  Return,  and  John  and  Kmwui,  amoi^ 
which  the  sum  of  £21  was  apportioned  in  the  following  manner:^ 
One,  ii;  tlircc,  i3;  one,  £2.  10*-.;  two,  £2\  three.  £\.  IO9,;  arf 
Ihrce,  £\. 
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precedent ;  that  it  is  in  violation  of  all  rule  and  principle,      Fkb.  10 

and  in  direct  repugnancy  to  every  thing  which  has  been    j^ux^^- 

nid  or  done  by  every  one  of  my  predecessora.    The  very 

^     utmost  amount  which  I  find  has  at  any  time  been  decreed 

r^    to  owners  is  a  moiety;  whereas,  in  the  present  case,  they 

^     take  810  shares  out  of  SOO.   Now  this  was  not  the  case  of  a 

ateamery  in  which  the  salvage  was  performed  principally  by 

^     the  veasel  itself,  which  makes  a  very  wide  distinction  fh>m 

^«    oidioary  cases  of  salvage :  I  am  aware  that  an  apportionment 

^     efnlvage  by  a  steamer  must  be  oti  a  different  principle.  Now 

^   Irt  aa  see  what  was  done  by  Sir  John  Nicholl,  in  one  of  his 

^  lest  judgments.    In  the  case  of  the  **  Alburn^**  ^  he  made  an 

^  apportkmment  under  circumstances  in  many  respects  resem- 

^ .  Uing  the  present;  that  is,  the  vessel  entitled  to  share  was  a 

^  tewel  engaged  in  the  occupation  of  fishing,  and  he  allotted 

^_  no  more  than  seven-twentieths  to  the  owners,  and  he  went 

^  Ibnhery  and  said,  if  it  could  be  agreed  upon  by  Counsel,  he 

would  be  ready  to  establish  that  arrangement  as  a  rule  of 

^  Court.     I  am  extremely  doubtful,  looking  at  the  varying 

*  Aeumstances  of  these  cases,  whether  it  be  practicable  to 

-  Miablieh  any  rule  of  Court  upon  the  subject ;    for  1  am 

vWuad  to  look  at  all  the  circumstances,  and  apportion  the 

^^^Ivage  accordingly.    Where  the  efficiency  of  the  vessel  is 

.  i>  iemae  of  efiecting  the  salvage,  and  where  there  is  a  great 

<  tUl  of  the  property  of  the  owners,  I  should  allot  a  greater 

.  ^^fwportion  to  them.    In  this  case,  I  see  nodiing  to  take  it 

'of  the  ordinary  and  general  principle,  wherebj  salvage 

I  divided  amongst  the  owners  of  the  ship  and  the  crew, 

;  that  the  vessel  was  engaged  in  fishing.     I  take  that 

^  J  ibtMmatance  into  consideration,  and  I  am  of  opinion  now,  as 

^fh  m  former  occasion,  when  I  apportioned  the  salvage  in  the 

?4feie<if  the  *^Deveronj*\  that  the  owners  of  fishing-vessels 

^M  entitled  to  a  more  liberal  allotment  than  other  vessels^ 

because  their  occupation  was  interrupted,  and  secondly, 

the  expense  of  navigating  them  is  larger  than  in 

cases,  so  far  as  regards  the  wages  of  tlie  mariners. 

Xh  tliat  case,  £1,600  was  allotted,  and  I  gave  the  owners 

iSmUO^  that  is,  seven  parts  out  of  sixteen.    I  shall  adopt  the 

•  aHagg.  A.  R.  25*.  f  10  M.  iAnoMag,,  2ia 
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Fib.  la  same  riNe  in  this  case  as  in  the  case  of  rhe  '*  Deveran,*'  with 
TkeLomMo,  ^^S^^^  ^  ^^®  owners,  and  instead  of  £768.  I2s,,  I  shill 
reduce  the  amount  to  £480.  7s.  6d,  With  regard  to  the 
proportions  of  the  masters,  mates,  seamen^  and  apprendooi 
I  do  not  want  to  disturb  an  arrangement  with  which  thej 
seem  to  be  satisfied.  The  sums  will  be  these:  to  the  ownen 
£iB0.7s.ed.;  to  the  three  masters,  ^205.  Hs.Sd.;  to  the 
three  mates,  £1 02. 18^.  9^^. ;  to  the  five  seamen,  £17] .  1  li.  31; 
and  to  the  thirteen  apprentices,  £lS7.5s.:  total,  £1,098.  1 
shall  only  allow  the  money  to  be  paid  out  according  to  tliii 
scale  of  distribution^  and  I  cannot  allow  any  of  it  to  be  pad 
out  without  a  fresh  Power  of  Attorney. 
Fielder,  Proctor. 


Vterogatibe  itouvt  of  itanutbuvj}. 

February  13. 

A   will  not      In  the    Goods    of     William     Temple    Gouiusi 

duly  atteUed;  ScRiVEN,  Dkc. — Motion,  ex-parte. — The  deceased,  a lieuT 
a  furtiier  writ-  ,  ,        /.    ,      r^        ▼    i.     /-,  t.   i         .u 

irif?,   denomi.    nant  m  the  service  of  the  East- India  Company,  died  oik  ^J»  ^ 

nated  a  codicil,  20th  December  last,  leaving  a  widow  and   children.        * 
duly  attested ;     _  .       -,      n    ^  ^r>r^  .        ,  .  i   ^ — ^^ 

admitted    to     effects  consisted  of  about  xoO  m   this  country  and  fc=^r 

probate,  not  as  rupees  at  Bombay.     On  the  18th  October,  the  deceasec^ — ^> 

a  will  and  codi— 

cil,  but  asparts  i"g  then  confined  to  his  bed  by  the  illness  of  which  he        -^ 

of  one  continu-  delivered  the  will,  signed  at  the  end,  to  Mr.  G,  H.,  th^   ^' 

executor  named  therein,  requesting  him  to  witness  the     "^ 

with  Captain  N.,  a  friend  of  the  deceased,  who  .was         ** 

a  visit  to  G,  H.,  but  who  was  not  present  on  the  occ;-^=^-^ 

G.  H. ,  accordingly,  took  the  will  home  with   hira, 

the  following  day  (October  19th),  with  Captain  N.,  ai 

and  subscribed  the  same,  in  the  presence  of  each 

but  not  in  the  presence  of  the  deceased,  to  whom 

on  the  same  day,   forwarded   the  will  by  post.    O^^*' 

23rd  of  November,    the    deceased,  in    conversation        ^^^ 

G.  H.  respecting  his  affairs,  and  with  reference  to  his^     ^«l 

which  he  had  before  him,  in  reply  to  a  suggestion  of  G'^ 

said  he  was  not  disposed  to  alter  his  will ;  but,  shortly  a™* 
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same  day,  the  deceased,  upon  G.  H.  return-  Feb.  13. 
ve  of  him,  having  left  him  for  a  short  time,  ^^•ZJT'^ 
le  hfld  determined  to  leave  his  mother  £200, 
r,  with  his  own  hand,  wrote  on  the  second  side 
paper  on  which  the  wiH  is  written,  a  codicil, 
executed  in  the  presence  of  G.  H.  and  Mrs. 
id  and  8ul>scribed  the  same  in  his  presence, 
deposed  that  the  deceased,  on  executing  the 
at  and  referred  to  the  will,  and  said  that  it 
md  that  the  codicil  was  a  codicil  thereto, 
not  republish  or  acknowledge  his  signature 
•ess  terms. 

!>.,  moved,  on  affidavit  of  these  facts,   for  Motion, 
ninistration,  with  will  and  codieiV  annexed,  to 
the  widow  (the  executor  having  renounced), 
gatee. 

NER  Fust.  —  The  will  purports,  in  the  attes-  DecRFK. 
:o  have  been  signed  by  the  deceased  in  the 
le   subscribed  witnesses,    and  that  they  at- 
le  in  the  presence  of  the  deceased    and  of 
ipparently,  on  the  face  of  the^  paper,  it  is  a 

instrument ;  but  it  turns  out,  from  the  affi- 
of  these  persons  did  not  seethe  testator  at  all, 
signed  it  afterwards.  Under  these  circum- 
per,  per  se,  is  invalid  under  the  Act.  But 
he  afterwards  wrote  that  which  is  denomi- 
I  do  not  know  whether  the  word  *'  codicil*' 
vriting  or  not ;  1  suppose  it  is  ;  and  that  co- 
o  have  been  executed  on  the  23rd  November 
rs  that  the  testator  executed  that  paper  in  the 

0  witnesses  ;  therefore,  it  was  duly  executed. 

1  it  upon  the  same  sheet  of  paper  (though  on 
as  the  will  itself.  Now,  at  present,  I  do  not 
Court  has  held  that  a  codicil  executed  in  the 
tnesses  has  given  validity  to  a  paper,  with- 
l  reference  therein  to  that  paper.  It  is  not, 
iblication — but  a  publication.  The  difficulty 
It  to  do  with  this  case,  in  which  the  property 
r  tlie  property  were  not  so  small,  \  should 

X 
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FcB.  13.       have  no  hesitation  in  directing  the  paper  to  be  propounded; 
g  '.        ,       but  I  think  it  may  be  considered  in  another  way.    As  tiie 
will  is  signed  by  the  deceased,  but  not  duly  attested  by  wi 
nesses,  this  other  writing  may  be  considered,  from  the  ffi» 
ner  in  which  he  expresses  himself — **  I   do  now  fartkl 
desire" — as  a  continuation  of  the  will ;  and  I  pronoanoe  fir  I 
Probate  of  the  that  writing,  with  the  other,  as  a  continuation  of  the  ill 
HnVcodicil.^^  *'  ®^  ^^®  deceased — that  is,  I  do  not  decree  probate  of  theil 
and  codicil  to  pass,  but  probate  of  the  will  to  piai-tbt  J 
will  being  contained  on  the  first  and  second  sides  of  tbl 
paper — considering  this  as  a  continuation  of  the  viU,  ntkl 
than  a  codicil  to  it.     Had  the  property  been  larger,— tlNif 
being  but  £60  here  and  £850  in  the  East  Indies,— I  siHMU| 
have  directed  the  paper  to  be  propounded ;  but  upoD  i 
ex^parte  motion,  which  binds  nobody,  the  Court  may  pen^l 
it  to  pass  in  the  form  I  have  stated.     Of  course,  the  Diai| 
of  the  witnesses  on  the  first  paper  do  not  go  out 
Fielder,  Proctor. 


Exeeution  of      In  the  Goods  of  Sarah  Matilda  Boswbll,  W^^ 

SrngtoTffwI  ^^ MotUm,  ex-parte.—The  deceased  died  on  the  9t»^*^ 

ent    property,  1843,  leaving  F.  J.  Y. ,  her  lister,  only  next  of  kin.  ^ 

execuUon"*[n"^  marriage  settlement,  the  sura  of  £43  per  annum,  Lor-^^^ 

presence  of  two  nuities,  standing  in  the  naraeof  the  deceased,  and  also     "^ 

oUier^not  re!  ^"^niture,  plate,  and  other  effects ;  also  jewels,  trinkc^^' 

quiringsuchex-  wearing  apparel  (being  the  only  property  of  which  t£^^=^ 

tcution.  ceased  died  possessed,  besides  £2  Long  Annuities,  piur»^^^ 

by  the  sale  of  part  of  the  plate  and  jewellery,  and  M^ 

cash),  were  assigned  upon  trust;  as  to  the  stock,  funr^^ 

and  effects,  afler  the  death  of  the  survivor  of  the  der-^ 

and  her  husband,  as  the  deceased  by  will,  executed  t 

•  presence  of  two  witnesses,  might,  notwithstanding  co?^'^ 

direct  or  appoint ;  and  as  to  the  jewels,  trinkets,  and     -^ 

ing  apparel    she   might   become  possessed  of,  during -^ 

coverture,  upon  trust  for  the  sole  use  of  the  deceased^^ 

to  permit  her  to  sell  them  in  her  life,  or  to  dispose  of^    ^ 

by  will  or  otherwise  after  her   death,   notwithstandir:^^ 

verture.      Her  husband  died  16th  August,   1837.     D^ 
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,  the  deceased,  in  pursuance  of  the  power  vested  in  Fkh  13. 
ide  her  will  on  the  29th  August,  1836,  in  conformity  „  T 
le  power,  appointing  the  x4S  Long  Annuities  and  her 
re.  In  the  will  are  two  or  three  trifling  alterations, 
the  foot  there  is  an  addition,  without  date  or  signature, 
ithinga  watch,  some  spoons,  and  also  the  wearing  appa- 
ll there  is  also  a  codicil  on  a  separate  paper,  dated  20th 
u'y,  1837,  signed  and  attested  by  one  witness^  which 
ts  to  bequeath  the  £43,  given  by  the  will  to  the  de- 
's  sister,  to  her  executor  and  his  daughter.  The  whole 
testamentary  papers  are  in  the  handwriting  of  the  de- 
,  and  the  only  information  that  could  be  obtained  in 
t  to  the  alterations  in,  and  addition  to,  the  will  was  fur^ 
by  C.  J.  P.  9  one  of  the  executors,  who  stated  that, 
day  before  the  deceased's  death,  she  requested  him  to 
er  will  from  her  iron  chest,  which  was  kept  locked  in 
J-room,  and  look  it  over  for  her  ;  that  he  accordingly 
le  will,  which  was  then  sealed  up  in  an  envelope,  out 
chest,  and  opening  the  envelope,  found  the  papers, 
he  carefully  perused,  and  which  are  now  in  the  plight 
edition  they  then  were  in  ;  that  the  deceased,  on  his 
S*  the  papers,  inquired  if  it  (the  will)  would  do,  and 
18  informing  her  that  it  ought  to  have  been  executed 
•^  regular  way,  expressed  her  regret  thereat,  and  said, 
fc  was  spared,  she  would  do  so ;  that  he  re-sealed  the 
i  codicil  in  the  envelope,  and  deposited  the  same  in 
^  chest,  where  he  found  them  shortly  after  her  death 
«t.me  state. 

^,  D.,  moved  for  special  Letters  of  Administration  Monoir. 
^«  will  (as  contained  in  the  will  and  addition)  to 
^^d  to  the  executor,  upon  the  consent  of  the  sister 
iled. 

H,  Jbnner  Fust.  —  Before  the  Statute,  the  co-  Dcc«bc. 
oight  be  considered  a  republication  of  the  will. 
^  had  a  power  to  dispose  of  the  jewels,  trinkets,  and 
^S  apparel  by  will,  and  she  has  sufficiently  executed 
^e  addition  to  the  will  was  written  before  1838.  I  am, 
ore,  of  opinion  that,  as  far  as  the  will  and  the  addition 
tre  concerned,  there  is  a  good  execution  of  the  power. 
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Feb.  13.  But  the  codicil  cannot  operate,  as  she  had  a  power  of 
^  ~T"j^  disposing  of  that  property  by  a  will  executed  in  the  pre- 
sence of  two  witnesses,  and  it  is  executed  in  the  presence  of 
one  witness  only.  Administration  of  the  will  and  addition 
may  pass  as  they  now  stand,  but  the  consent  of  the  sister 
must  be  had,  and  I  do  not  decree  the  administration  unkis 
the  proxy  of  consent  be  exhibited.  The  Court  has  often  ei- 
pressed  its  intention  not  to  decree  probate  in  these  cases  oi 
an  undertaking — a  proxy  of  consent  must  be  exhibited. 
Fielder^  Proctor. 


Administra-       MSDDOWCROFT  ▼.  HuOUENIN«-»i4^ga^t01l. — ^Illis  WM  I 

tion.— A  farty  cause  of  citing  Harriet  Huguenin,  wife  of  Louis  Huguenio, 
in  possession  of  »»    ,  /v  i  •    .  .  f     n 

Letters  of  Ad-  (formerly    Meddowcroft,    widow,)  to  bring   into   the  lie- 

ministration  giBtry  the  Letters  of  Administration  of  the  effecte  rf 
cf  her  title,  in  William  Meddowcroft,  deceased,  granted  to  her  by  tbii 
order  to  raise  a  Court  in  1837,  as  his  lawful  relict,  and  to  shew  cause  wfcy 
gitiroacy,deter-  ^^^  same  should  not  be  revoked,  as  having  been  sumpti- 
minedbyadio- tiously  and  under  false  suggestions  obtained,  and  wliT 
tbT^Benten^  Letters  of  Administration  should  not  be  granted,  according 
beingallegedto  to  law,  at  the  suit  of  William  Meddowcroft,  heretofoR 
fraiul  and  coU  P»8si"l»  ^X  ^^^  "»"™c  of  Gregory,  the  natural  and  lawfil 
lusion.  —  The  and  only  child  of  the  said  deceased.  This  party  brougbt 
pleadTnT^Buch  '"  *^  Allegation,  which  pleaded  that  the  deceased  (Williaa 
fraud  and  col-  Meddowcroft)  died  in  November^  1835,  intestate,  leaviof 
on^the'grm^^^^  ^'^^^^  Meddowcroft  his  lawful  relict,  and  William  Meddow- 
that  the   facts  croft,  heretofore  passing  by  the  name  of  Gregory,  his  nitunl 

pleaded  were    ^^^  X^^^i^A  and  only  child  ;  that  the  deceased,  on  the  28th  rf 

incapable  of  le-  "^ 

gal  proof.  February,  1815,  lawfully  intermarried  with  Mary  Gregorji 

widow  ;    that  they  had   issue  of  their  marriage  the  said 

William  Meddowcroft  (party  in  this  cause),   born  in  ISHi 

but  that,  in  the  entry  of  his  baptism  in  the  Registry  Book  of 

the  parish  of  St.  George  the  Martyr,  Mary  Meddowcroft, 

his  mother,   was  erroneously  or  fraudulently   described  a 

June  23.  "  Mary  Gregory."     This  Allegation  was  debated  in  Trinitf 

Term,   1842,  its  admission  being   opposed,  on  the  grouwl 

that  the  object  of  the  suit  was  to  set  up  the  party's  legiti* 

macy,  whereas  the  de  facto  marriage  between  his  parents  in 
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815,  had  been  pronounced  null  and  void  by  the  Consistory       Fkb.  13. 
^ourt  of  London,  on  the  12th  July,  1816,*  which  sentence  j^^jj^  cro/iv 
€  nullity  was  never  appealed  from,  and  his  father^  after     Huguenin. 
he  sentence,  married  another  person,  the  party  cited. 

The  Court  thought  it  better  to  admit  the  Allegation,  1^2- 
observing  that  it  was  a  most  important  question,  if  the*^""^*^^ 
!^urt,  after  the  expiration  of  so  many  years,  was  to  enter 
nto  an  inquiry  whether  the  sentence  of  nullity  was  well 
bunded,  the  effect  of  which  might  be,  not  only  to  legitimize 
iie  party  in  this  case,  but  to  bastardize  the  children  of  the 
lecond  marriage. 

On  the  part  of  Mrs.  Huguenin,  an  Allegation  was  brought 
in,  ivhich  pleaded  the  suit  of  nullity  by  reason  of  the 
aiinority  of  the  husband  and  the  undue  publication  of 
banns,  instituted  by  the  father  of  the  deceased,  and  the 
•entence  of  the  Consistory  Court,  pronouncing  the  marriage 
nail  and  void,  from  which  sentence  there  had  been  no 
tppeal.  This  Allegation  was  admitted  without  opposition. 
A.n  Allegation  on  the  part  of  Mr.  Meddowcroft  was  then 
(nx>ught  in,  which  pleaded  :<— > 

1.  That  he  (the  party)  beings  born  in  1817,  and  the  sentence  of 
Dattity  having  been  pronounced  in  1816,  it  was  res  inter  alios  acta^ 
aod  that  SQch  sentence  cannot  be  binding  and  conclusive  in  law  on 
Ilim,  who  was  necessarily  a  stranger  to,  and  had  no  means  or  power 
Df  intenrening  in,  the  suit  by  the  result  of  which  he  wa^  and  is 
■tost  grievously  damnified,  both  in  estate  and  reputation.  2.  That, 
by  reason  of  the  fraudulent  suppression  of  evidence,  in  the  pro- 
seediug^,  and  the  erroneous  evidence  on  which  the  sentence  was 
mminly  founded,  it  was  not  a  valid  sentence,  nor  binding  against 
bis  interests  and  rights,  for  that,  previously  to  the  publication  of 
the  banns  of  marriage  between  the  deceased  and  Mary  Gregory, 
in  the  parish  church  of  Clerkenwell,  a  paper  of  instructions  fur 
each  publication,  containing  the  true  names  of  the  parties,  viz. 
••  William  Meddowcroft,  bachelor,  and  Mary  Gregory,  widow," 
*vma  delivered  to  Elizabeth  Penry,  daughter  of  the  parish  clerk, 
"vho  was  in  the  habit  of  receiving  notices  for  publication  of  banns 
of  marriage,  at  the  house  of  the  clerk,  and  she  entered  such 
aamea  in  a  private  book,  preparatory  to  the  same  being  entered  in 
the  regular  bann»  book,  and  in  so  doing,  she  wrote  the  initial  and 

*  Meddowcroft  v.  Gregory,  2  Uagg.  C.  R.  207. 
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Fkb.  13.       second  letters  <<  Me/'  of  the  name  **  Meddowcroft,"  so  at  ^to  re- 
-^  semble  "  We,*'  and  they  were  so  mistaken  by  the  pariah  cleric,  who 

Huauenm.  '  °^^  ^^^Yf  ^^  entering  the  name  in  the  banns  book,  mistook  sock 
letters,  but  also  omitted  the  second  **  d,"  and  apeit  the  Dime 
"  Widowcroft,"  in  consequence  of  which  the  banns  were  published 
in  the  name  of  '*  Widowcroft ;"  that,  on  the  day  of  marriage,  the 
mistakes  in  the  banns  book,  which  until  such  time  were  wbollj 
unknown  to  the  parties,  were  first  discovered,  and  as  they  appeared 
to  have  originated  (as  they  did)  solely  >vith  Elizabeth  Penxy  and 
the  parish  clerk,  they  were  corrected  under  the  directions  of  the 
officiating  minister  in  the  banns  book,  and  thereuptm  the  mania{^ 
was  duly  had  and  solemnized  between  the  parties  in  their  proper 
names.  3.  That,  at  the  time  of  the  proceedings  in  the  Couii' 
tory  Court,  in  1816,  Elizabeth  Penry,  to  whom  the  paper  of  is- 
structions  for  the  publication  of  the  banns  was  delivered,  was  not 
examined  as  a  witness,  although  living  at  the  time,  nor  was  sod 
paper  of  instructions,  nor  the  private  book,  produced,  or  any  ream 
pleaded  or  assigpsed  for  their  non- production,  and  that  by  each 
suppression  and  withholding  of  evidence,  the  true  character  of  the 
case  was  concealed  from  the  Court.  4.  That,  after  the  detenu* 
nation  of  the  suit,  Elizabeth  Penry  (who  is  since  dead)  repeatedly 
declared  to  several  persons,  that  she  was  much  surprised  that  the 
had  not  been  produced  or  examined  as  a  witness,  and  that  she  bad 
no  doubt  that  the  names  were  correctly  written  upon  the  pipir 
delivered  to  her  as  a  notice  for  the  publication  of  banns,  and  tint 
tlic  name  of  "  Meddowcroft*'  was,  through  her  mode  of  writingi 
mistaken  for  "  Widdowcroft,"  and  up  to  the  period  of  her  decease 
she  declared  that  the  mistake  and  its  consequences  preyed  upoa 
her  mind  and  ca^ised  her  very  g^reat  uneasiness.  5.  That,  before 
and  durinj^  the  proceedings  in  the  Consistory  Court,  Mary  Med- 
dowcroft,  the  wife  of  the  deceased  (and  the  other  party  in  the  caase) 
by  false  representations  of  her  husband  and  others  in  respect  to 
the  advantages  that  would  result  to  her  from  not  contesting  tbe 
suit,  and  more  particularly  from  his  solemn  promise  that,  in  the 
event  of  a  sentence  of  nullity  being  pronounced,  he  would  agaia 
marry  her,  and  she,  being  entitled  to  a  pension  of  ^£65  per  annaa 
as  the  widow  of  her  former  husband,  a  lieutenant  in  the  Royil 
Navy,  was  induced  to  carry  on  the  suit  collusively,  and  neither  to 
administer  interrogatories  to  the  witnesses,  nor  to  file  any  Allega- 
tion (he  having  so  declared  during  and  after  the  proceedinj^); 
that,  in  consequence,  there  was  no  bond  Jide  contestation  of  wit, 
and  by  reason  thereof  the  true  state  of  the  facts  was  perrerted 
or  suppressed,  and  a  surprise  effected   by  the   promoter  of  th* 


I 
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•aitapoD  the  justice  of  the  Court.    6.  That  the  great  uncle  of       Fer.  13. 

WiJliam  Meddowcroft,  party  in  this  cause,  hy  his  will  gave  and  w-  .  f]       ^  . 

deriaed  to  trustees  the  residue  of  his  freehold  and  personal  estate      Hunuenin. 

£ir  accumulation  during  the  period  of  21  years,  after  which,  upon 

trnat  to  convey  the  same  to  the  use  of  the  eldest  mule  lineal  de- 

icendant  then  living  of  his  nephew,  William  Meddowcroft,  the 

fiither  of  the  party  iu  this  cause,  which   period   expired  in  July, 

1842,  and  the  property  had  accumulated  to  the  value  of  ^80,000. 

7.  That  the  party  was  not  fully  apprized  of  the  circumstance 

of  the    marriage  of  his   parents  until   the  close    of  the    year 

1840,  when  his  mother,  for  the  first  time,  shewed  him  certain  do- 

onseots  connected  with  the  proceedings  in  the  Consistory  Court, 

and  made  sundry  communications  relative  thereto,  which  induced 

kim  to  institute  the  present  proceedings.     8.  That  diligent  search 

•■d  inquiry  had  heen  made  for  the  paper  of  instructions  for  the 

publication  of  the  banns,  and  for  the  private  book  of  banns  (which 

me  in  existence  at  the  time  of  the  proceedings  in  the  Consistory 

Comt),  but  they  cannot  now  be  discovered. 

The  admission  of  this  Allegation  was  opposed* 

JddamSf  D.,  in  opposition  to  the  Allegation. — This  plea  Dec.  13. 

If  insufficient  in  law  and  in  fact.     It  sets  up^  as  a  position     >^°<'><''^' 

of  law,  that  the  sentence  of  nullity  was  res  inter  alios  acta, 

^  Sfafllipps*  lays  it  down  that  a  sentence  of  the  Ecclesiastical 

Goart,  on  a  question  touching  the  validity  of  a  marriage,  is 

tcoeived  as  conclusive  evidence  on  a  question  of  legitimacy 

hj  the  Temporal  Courts  :  '<  in  all  these  cases,"  said  C.  J.  De 

Crey^f  **  the  parties  to  the  suit,  or  at  least  the  parties  against 

lAtaak  the  evidence  was  received,  were  parties  to  the  sen- 

laioe^  and  had  acquiesced  under  it,  or  claimed  under  those 

vho  were  parties,  and  who  had  acquiesced."     This  party 

cUms  ander  his  father  and  mother,  and  the  sentence  is 

[  ^  Cidusive  against  him.     It  may  be  said,  in  case  of  fraud, 

;  aj  judicial  act  may  be  reversed;  but  if  the  party  is  entitled 

tibe  beard  on  this  ground,  he  must  go  to  the  Consistory 

Court     So  much  as  to  the  law  :  then  as  to  the  facts.     It  is 

no  matter  how  the  undue  publication  of  the  banns  happened; 

I      the  fact  was  so;  the  banns  were,  in  fact,  published  in  a 

vroog  name,  and  the  alteration  of  the  name  before  the 

•  OnEv,,  b.  1,  c.  3,  8.  1. 

t  Dueheu  of  Kingston's  Case,  11  St.  Tr.  261. 
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Feb.  1.3.       solemnization  of  the  marriage  did  not  make  the  publicfltioi 
MeMZ^nJly,  «^  the  banns  legal. 
Hvijuenin,         Robinson,  D.^  on  the  same  side. — The  object  is  to  intro 
duce,  in  1842,  a  collateral  issue,  respecting  a  sentenced 
the  Consistory  Court  in  1816,  and  to  call  upon  a  Court  of 
Probate  to  exercise  incidentally  a  sort  of  appeUatejii» 
diction  over  the  Consistory  Court  of  London,  in  a 
raonial  cause.     The  following  positions  or  principles  are  l> 
be  found  in  the  books  : — 1.  In  all  civil  tuits,  the 
of  a  competent  Court  of  Exclusive  Jurisdiction,  diratff 
pronounced  in  revi^  is  binding  and  conclusive  on  all  oCfcff 
Courts,  whilst  the  sentence  remains  unreversed.   2.  If  M 
has  been  practised  in  procuring  the  sentence  of  the  Coot 
the  investigation  of  that  fraud  must  be  made  in  the  Colt 
where  the  fraud  is  alleged  to  have  been  committed,  /tf 
V.   Bow.*     KenrCs   Ciue.\    Noel  v.    WeUs.X    Hat/idi* 
Hatfield.  §     Duchess  of  Kingston* s  Case. 

Pkillimore,  D.,  in  support  of  the  Allegation.— It  is  J 
that  the  sentence  of  the  Consistory  Court,  being  the  i» 
tence  of  a  competent  Court,  is  binding  till  reversed.  W 
Phillippsll  says:  **  Judgments  and  sentences  of  Courts • 
Justice,  or  any  other  judicial  act,  may  be  impeached  If 
evidence  of  fraud  or  collusion,  and  such  evidence  wm» 
judged  to  be  admissible,  on  the  part  of  the  prosecatJ*. 
in  the  case  of  the  Duchess  of  Kingston.  A  distinction!" 
tliis  respect  has  been  made  between  the  case  of  a  stran?' 
(who  cannot  come  in  and  reverse  the  judgment,  and tI«t^ 
fore  of  necessity  he  must  be  permitted  to  aver  that  it  *^ 
fraudulent),  and  the  case  of  a  party  to  the  procecdinp- 
How  could  my  party  go  to  the  Consistory  Court?  Heln"^ 
persona  standi  there.  If  we  allege  fraud  and  collusion, t» 
is  the  proper  and  the  only  Court  to  shew  it.  In  the  DocW*^ 
of  Kingston's  case,  all  the  learning  was  exhausted,  and  t» 
conclusion  was  that,  in  civil  cases,  a  stranger  is  admitted* 
one  Court  to  prove  that  a  sentence  in  another  Court  ^ 


♦  Carth.  225.  f  7  Rep.  12. 

t  I  Lev.  235.  S.  C.  1  Ld.  Raym.  2G2.  §  5  Bro.  P.  C.  !»> 

II    Ut  sup. 


r> 
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1    by   fraud  or   collusion.     Prudham   v.   PkiUipSt*       Fkb.  13. 
:n-d  V.  Edwards.f    Though  Elizabeth  Penry  is  dead,  j^fgj^io^cro/iv, 
f  her  declarations  may  be  received.    In  Higham  v.      JSugvemn, 
y4  ^^«  declaration  of  a  man-midwife  was  admitted 
?  the  birth  of  a  child.     Where  a  person  had  peculiar 
»f  knowledge,  and  was  without  bias  or  temptation, 
e  of  his  declarations  as  to  facts  may  be  received 
3  death.§ 

*hilUmore9  D.,  on  the  same  side. — If  the  Temporal 
have  power  to  decide  incidentally  questions  belong- 
the  Spiritual  Courts,  this  Court  has  an  analogous 
to  decide  questions  which  belong  to  the  Diocesan 
There  is  an  exception  to  the  rule  that  the  judg- 
r  a  Court  of  competent  authority  in  rem  is  binding 
he  world,  in  respect  to  bastardy.  H  QFurther  autho- 
ited: — Smith's  Leading  Cases  ;^  Hargrave's  Law 
;**  the  Yarker  Peerage.ff 

Hi.  Jbnnbr  Fust. — I  am  not  prepared,  in  the  state  in  Judgmiiit. 
Lhe  Allegation  is,  generally,  to  determine  this  question, 
s  not  brought  before  the  Court  in  a  shape  in  which, 
re  to  admit  the  Allegation,  it  would  enable  me  to 
it :  so  that  it  must  be  understood,  that  the  observations 
!  are  simply  with  reference  to  the  mode  of  pleading, 
t  to  the  question  which  the  Allegation  is  meant  to 

7  case  of  nullity  pronounced  in  these  Courts  may  be 
up  in  the  same  manner,  and  the  Court  may  be  called 
» inquire  into  the  validity  of  such  marriages ;  the  pro- 
^,  therefore,  should  be  perfectly  regular,  and  the 
lould  be  established  by  formal  proof.  Now  how  is 
kded  to  establish  that  an  erroneous  entry  of  the  name 
ide  in  the  book  but  by  parol  evidence  of  the  entry  ? 
at  parol  evidence?  By  the  declarations  of  a  party  de- 
,  It  is  not  pleaded  that  anybody  saw  the  paper  of  in- 
ons  but  Elizabeth  Penry.     I  am  decidedly  of  opinion 

ibl.  753.  t  2  Ves.  243.  |  10  East,  120. 

Itark.  44  (ed.  1842).  ||  2  Stark.  "  Bastardy." 

^ol.  18a  ♦♦  P.  480.  ft  Le  March.  354. 

.  II.  Y 
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FtB.  13.      that  her  declarations  cannot  be  received.  Ifthedeclaialiouof 

MeddowcroAy  ^^^^  ^  party  could  be  received  in  such  cases^  they  might  g» 

Hngitemn.     to  bastardize  the  issue  of  a  whole  parish.    I  therefore  rcjeet 

the  fourth  article.  The  fifUi  article  goes  to  s|;iew  that  there  wii 

no  bon^  fide  contestation  tX  suit.   Who  is  to  prove  the  fiicti? 

I  presume  that  Mrs.  Mary  Meddowcroft  is  to  estaUish  bf 

her  evidence  her  own  marriage,  for  her  own  interest;  and, 

having  for  the  last  twenty-five  years  been  receiving  apenwii 

as  the  widow  of  a  lieutenant  in  the  navy»  she  is  now  to  come 

forward  and  say,  '^  All  I  have  sworn  is  false,  and  I  am  net 

the  widow  of  a  lieutenant  in  the  navy."    I  am  of  opinkm 

that  the  fifth  article  is  not  admissible,  or  the  effect  of  her  efi* 

dence  would  be  to  establish  her  own  marriage  with  die 

deceased,  and  she  would  be  deposing  for  her  own  interesL 

Allegation  to      I  direct  the  Allegation  to  be  reformed,  by  striking  oat  die 

be  reformed,     fourth  and  fifth  articles,  and  by  the  party's  pleading  proper 

evidence  of  the  facts  to  be  established,  upon  which  the 

Court  is  to  give  its  opinion  upon  the  whole  question  of  Unr. 


On  the  part  of  Mr.  Meddowcroft,  an  alteration  was  made 
in  the  fifth  article,  by  pleading  that  '^she  (Mrs.  Mary  Med- 
dowcroft), as  well  during  the  said  proceedings  as  shortly  after 
the  termination  of  the  same,  so  declared  to  divers  persdnt;" 
and  two  articles  (sixth  and  tenth)  were  added  to  the  A]l^ 
gation,  pleading  as  follows: 

Additional         That,  during  the  proceedings  in  the  Consistory  Coort,  and  to 
Articles.  some  days  subsequently  to  their  termination,  the  deceased  wA 

Mary  Meddowcroft  continued  to  cohabit  together  as  huabaad  tad 
wife,  when  the  latter,  suspecting,  as  she  at  that  time  declared,  tint 
the  deceased  did  not  intend  to  perform  bis  promise  of  again  ma^ 
rying  her,  had  recourse  to  professional  advice  as  to  the  expedieaej 
of  an  appeal  from  the  sentence  of  the  Consistory  Court ;  but,  being 
informed  that  n6  fresh  facts  or  other  evidence  could  be  introdoced 
in  an  Appellate  Court,  and  being  otherwise  dissuaded,  she  returned 
to  cohabitation  with  the  deceased,  in  the  hope,  as  she  r^atedly 
declared,  of  being  able  to  induce  him  still  to  fulfil  hia  promise  of 
again  marrying  her,  and  continued  to  cohabit  with  him  till  tlie 
birth  of  their  child,  the  party  in  the  cause. 
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Ihe  whole  proceediiigs  in  the  Conaistoiry  Court  in  the      Fsb.  IS. 

ne  of  Meddomcrqfi  v.  Gregory  were  annexed.  MMowerofi  v 

Fhe  admiaaioo  of  this  All^;ation9  ai  refomied,  was  op-     A^MNtn. 

led. 

iddmmM,  D^— The  case  eomes  before  us  now  in  a  9ome»>     I8i3. 

at  different  shape,  with  reference  to  the  note,  whidi  has  ^^'  ^^ 

n  furnished  by  the  Court,  of  that  of  MilUcent  v.  Fisher* 


MiLucBirT  V.  Mii.ucxitT.-*A  ciseextiaetdl  from  Minutes  sod  Acts 

9bm  Millioeat  married  Aliee  Fkher,  in  the  parish  ehureh  of  St  1678. 
id^  Duke's  Piece,  LoodoD,  bj  whom  he  had  a  sod,  WiUiam  Milli-  ^^^^  ^• 
t    Said  John  commenced  a  suit  of  jactitation  of  marriage  before  Sir  1680. 
M.  Eztoo,  Chancellor  of  London,  against  the  said  Alice,  by  the  name 
iliee  Fisher,  of  the  parish  of  St.  Giles  fai  the  Fields,  in  the  county 
Middlesex,  although  at  that  time  she  resided  in  the  county  of  Non 
;  and  eontinued  so  to  do  for  several  yean  afterwards. 
Station  said  to  be  returned,  and  AUce  said  also  to  appear  by  her  May  9. 
ctor,  who  was  assigned  to  exhibit  a  special  proxy,  under  her  hand 
teal  next  Court.      John's  Proctor  gave  a  Libel  of  Jactitation,  May  15. 
ch  was  admitted,  and  Alice's  9uppa§ed  Proctor  gave  a  negative  issue, 
an  Allegation  in  writing,  consiftmg  of  two  Articles  only.     Ist,  sets 
b,  that  they,  being  Kbai  et  immmiea  ab  omtd  coniradu  mairimomaH 
tptmaabiieo,  did  A.  D.  1678  trtEctan  de  matrimonio  Miter  as  hahmdo, 
,  that  they  procured  such  marriage  to  be  solemnized,  maimm  mo 
tBno  ami  1678,  in  quddam  eceleni  m  vd  propi  dvitaiem  Londim  ; 
did  not  lay  consummation,  cc^iabitarion,  or  procreation  of  children, 
rhen,  where,  or  by  whom  married.     There  are  no  answers  given  on 
I  to  thiM  Allegation.     N.B.  When  this  Allegation  was  admitted, 
minister  who  married  them,  and  Ingleby  Daniel,  Esq.,  who  gave 
in  marriage,  and  Dorothy,  his  wife,  who  were  the  only  witnesses 
«ot  at  the  marriage,  were  all  of  them  living— but  none  of  them  ex* 
aed. 

Iiree  witnesses,  who  were  examined  to  the  fadwm  of  the  marriage,  June  10. 
e  proAiced  and  examined,  and,  that  day,  publication  passed,  kabiid 
tmnatume,  and  the  cause  afterwards  called  on  for  sentence :  the  whole 
o^this  cause  was  not  above  six  court-days.  Sentence  given,  whereby  July  12. 
ee  was  pronounced  defedsse  in  probatione,  and  John  pronounced  to 
%enm  «t  tmammem  ab  omni  contractu  mairinumiaK  vd  tpomiJitieo  with 
said  Alice,  and  she  condemned  in  costs,  which  costs  were  never 
id.  N.B.  The  original  citation,  proxy,  and  sentence  are  not  to  be 
:with. 

lie  said  John  continuing  to  absent  himself  from  the  said  Alice,  and  I^^- 
)g  within  the  diocese  of  Ely,  she  obtained  Letters  of  Request  to  the 

said 
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FcB.  13.      from  the  Reperioriutn  of  Sir  Edward  Simpson  and  the  notes  of 

Meddoweroft  v  I^i^«  Andrews.  But  that  case,  which  was  a  jactitation  suit,  nota 

Hvguaun.     sentence  tit  rem,  does  not  help  the  present,  nor  does  it  mill* 

said  Sir  Thos.  Exton,  then  Dean  of  the  Arches,  and  cited  him  to 
Not.  3.  answer  to  her  in  a  cause  of  Restitution  of  Conjugal  Rights.     CitatioB 

was  returned,  and  Mr.  Hill,  who  was  Proctor  for  said  John  in  the 
Nov.  12.  Cause  of  Jactitation,  appeared  as  Proctor  for  him.     A  Libel  was  giveo, 

in  writing,  pleading  the  marriage,  which  was  prayed  to  be  admittel 
Hill,  in  reply,  alleged  that  his  client  had,  in  1680,  instituted  asait  d 
Jactitation  of  Marriage  against  the  said  Alice,  in  the  Consistory  Coort 
of  London,  and  that  she,  in  justification  of  herself,  had  pleaded  ha 
marriage,  and  examined  several  witnesses,  but  had  failed  in  her  pnoC 
and  that  sentence  had  been  given  against  her,  and  exhibited  an  exea* 
plification  of  the  said  sentence  and  prayed  to  be  dismissed.  Upoi 
which,  the  Judge  assigned  to  hear  his  pleasure,  on  the  prayer  of  bodi 
Nov.  21.  Proctors,  the  next  Court-day.     Sir  Tlios.  Exton,  on  hearing  Coonsd, 

rejected  the  Libel,  and  dismissed  John  Millicent  N,B.  The  Libel  ii 
not  to  be  found ;  very  probably,  this  Libel  set  forth  the  fraud  tbsl 
was  used  in  obtaining  the  sentence  in  the  Jactitation  Cause. 

Upon  this  ill-success,  William,  the  son,  being  then  a  minor,  of  ni« 

years  of  age,  chose  Anthony  Buckwortb  his  guardian,  and  he,  being  m 

party  to  the  Cause  of  Jactitation,  could  not  be  bound  by  that  sentenea 

1687-8.  and  thereupon,  by  his  guardian,  appealed  therefrom  to  the  said  Sir  Tboa 

Jan.  Id.  Exton,  and  in  his  appeal  specifies  the  day  of  the  marriage,  alleges  thi 

consummation,  cohabitation,  and  his  birth,  and  suggested  that,  being  sc 

Jan.  21.  party  to  ^imt  sentence,  he  could  not  be  bound  thereby.    His  Proctoi 

exhibited  bis  said  appeal,  and  prayed  it  to  be  admitted.     Hill  appeared 

for  J.  Millicent,  and  alleged  and  prayed  as  he  had  done  12th  Nov.  pr»< 

ceding.     Thereupon,  the  Judge  assigned  to  hear  his  pleasure,  on  tin 

petition  of  both  parties,  and  decreed  a  Monition  against  the  Registrar  d 

London  to  transmit  all  the  proceedings  in  the  Cause  of  Jactitation  tin 

Feb.  4.  court-day  following.     The  Judge,  on  hearing  Counsel,  admitted  the 

Feb.  27.  Appeal,  from  which  Hill  appealed  to  the  Delegates.     The  minora 

Proctor  gave  an  Allegation  in  writing,  pleading  the  marriage,  conson- 

mation,  birth  and  christening  of  William.     The  Judge  assigned  to  hett 

his  pleasure  on  the  admission  thereof  the  Friday  following ;  but  was  oB 

that  day  stopped  by  Mr.  Hiirs  producing  a  Commission  of  Appeil« 

under  the  Broad  Seal. 

iS^in  fc  ifi         ^^^^  ^^  Appeal  is  given,  admitted,  and  a  negative  issue,  and  the  can* 

May  10  &      .    .^^^j^g  assigned  for  sentence  at  Serjeants*  Inn,  information  being  first  bd 

at  the  Commons.     Mr.  Buckwortb,  the  guardian,  dying,  the  cause  wa 

never  heard.     N.B.  That  the  process  Judicis  a  quo,  from  the  Arche 

to  the  Delegates,  is  not  to  be  found,  though  Mr.  HilVs  receipt  stand 

for  the  same. 

Job 
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te  against  the  principle  I  have  laid  down,  that  if  the  party      Fkb.  19. 
isbes  to  set  aside  the  sentence,  he  must  have  recourse  to  ^^a^IZla 
e  Court  where  the  sentence  was  pronounced,  or  a  Court  of    HmswaaiL 

John  Millieent  was  clandestinely  married  to  Dorothy  Wright,  in  a  1704^ 

vite  chapel  in  his  own  houset  at  Barbam,  in  the  county  of  Cam-  July  S4. 

dge,  lus  former  wife,  Alice,  still  living.    He  had  by  the  said  Dorothy 

T  children.     He  afterwards  made  his  will,  and  thereof  appointed  the 

resaid  Dorothy  and  others  his  executors,  and  thereby  gare  part  of 

estate  to  the  said  Dorothy  and  the  remainder  of  his  real  and  personal 

ate  to  trustees  for  the  benefit  of  her  four  children. 

Fobn  died  and  a  Ontat  was  entered  in  the  Prerogative  for  the  interest  17  |q. 

WiUJam,  the  son.    The  Omtat  was  warned  by  Mr.  Hill,  Proctor  for  June. 

ROthy  and  the  other  executors,  when  William*8  Proctor,  in  Acts  of  ^^%' 

wt,  alleged  the  said  William  to  be  the  natural  and  lawful  son  of  the 

d  deceased  by  Alice  his  wife,  m  vMiJtrwujmo  legiHmo  nalus,  and  prayed 

i  execntont'  Proctor's  answers  thereto.     He  refused,  alleging  that  the 

Riage  which  the  said  William  would  set  up  had  been  formerly  liti- 

ted  in  the  Consistory  Court  of  London,  between  the  deceased  and 

i  said  Alice,  bis  ¥rife,  William's  mother,  and  a  sentence  given  against 

io  that  Court ;  and  exhibits  a  copy  of  that  sentence  from  a  copy  re- 

lining  in  the  Arches  Office  (the  original  not  to  be  found),  but  offered 

admit  William  to  be  a  contradictor  to  oppose  the  will.     But  this  not 

nrering  William's  intentions,  which  were  to  have  the  validity  of  his 

)ther's  marriage  and  his  own  legitimacy  determined,  the  Judge,  on 

iring  Counsel,  ordered  Hill  to  answer  whether  William  was  the  legi- 

Bate  son  of  the  deceased  or  not,  which  he  denying,  an  Allegation  was  Dec.  3. 

vo,  pleading  deceased's  courtship  and  marriage  to  Alice,  cohabita- 

0,  and  birth  of  William,  and  many  other  circumstances,  and  copies  of 

di  proceedings  as  could  be  met  with  out  of  the  proceedings  had  in 

!  causes  formerly  depending  between  the  deceased  and  Alice,  and 

iJiam,  were  exhibited.     This  Allegation  was  admitted,  from  which 

aisaioD,  the  cause  was  appealed  to  the  Delegates.    The  Judges  Dele- 

e  eonfinned  the  Judge  of  the  Prerogative's  decree,  retained  the  prin- 

al  cause,  and  condemned  Hill's  client  in  £70  costs. 

ifter  this,  there  were  several  Allegations  given  and  admitted  on  both  ]718. 

es.  Hiis  cause  was  heard  by  the  Judges  Delegate,  who  being  divided  in  Feb.  18. 

nion  (the  Civilians  being  of  opinion  that  the  marriage  was  proved,  the 

Etices  Price  and  E)rre  thinking  otherwise),  no  sentence  was  ever  given. 

rhis  case  of  AfUUcent  v.  Fisher  was  cited  in  the  case  of  Thompson  v. 

rdobyhia  Guardian,  Prerog.  4th  Sess.  Mich.  T.  Nov.  22,  1737,  in 

iport  of  an  objection  to  examine  the  mother  in  support  of  her  son's 

irimacy.    The  Court  said,  '*  She  has  a  plain  interest  to  support  her 

's  legitimacy,  for  that  will  establish  her  marriage ;"  and  so  rejected 

ith's  Petition,  which  was,  that  she  might  be  examined  as  a  witness. 

fertarium,  4-  vol.  363. 
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Judgment. 


The  articles. 


Fu.  la  cognate  jurisdiction.  But,  waiving  thia  objedioD,  and  at> 
MMowcroftf.  ^*"^°S  ^^  every  syllable  of  the  AU^mtioa  could  bt 
Httsuwnm,  proved,  is  it  possible  that  the  Court  oould  come  to  the  esn* 
elusion,  that  the  sentence  was  obtained  by  fraud  and  col* 
luaion^  and  that  the  second  marriage  was  biid^  and  the  ii 
iUegitimate  ?  What  is  the  result  of  the  prooeedi^gt  in  At 
Consistory  Court  of  London  ?  Why,  that  every  ftct  hot 
pleaded  was  in  evidence  before  that  Courts  whichy  widi  all  Ai 
facts  before  it,  pronounced  a  sentence  of  nuUi^.  Then  wht 
purpose  can  it  answer  to  admit  this  AUegation?  It  iapleadil 
that  the  private  book  was  not  produced  in  the  Cottutay 
Court ;  but  Penry,  the  parish  clerk,  produced  both  die  pri* 
vate  book  and  the  banns  book  at  the  time  of  his  examinate 
It  is  dear  that  Mrs.  Meddowcroft  cannot  be  examined « 
this  Allegation,  because  she  has  an  interest;  but  there isM 
attempt  made  to  introduce  her  declarationa. 

Bobttutm^  D.^  on  the  same  side. 

Phillimore,  D.,  con^r^.— The  case  of  MilHcetU  v.  Rka 
shews  that  the  Court  can  entertain  such  a  case  as  this,  and  0 
the  party  in  this  case  was  not  bom  when  the  proceedoy 
took  place  in  the  Consistory  Court,  he  is  entitled  to  have  tk 
case  investigated.  His  interests  have  been  sacrificed,  ai  k 
alleges,  by  fraud  and  collusion,  and  this  is  the  proper ^/^ 
to  establish  his  rights. 

R,  Phillimore,  D.,  on  the  same  side. 

Sir  H.  Jenner  Fust. — I  am  unwilling  to  detain  this  C3« 
any  longer,  being  of  opinion  that,  if  all  the  facts  could  Ik 
proved  by  evidence,  they  would  not  be  sufficient  to  iudsf 
me  to  revoke  the  Administration  which  has  been  granted  to 
Mrs.  Huguenin. 

Now,  without  giving  any  opinion  at  present  whetbfftf 
not  the  party  is  bound  by  the  sentence  of  nullity  pronouucw 
in  the  Consistory  Court,  in  1816,  or  is  at  liberty  topW 
that  it  was  res  inter  alios  acta,  I  will  proceed,  in  the  fr< 
instance,  to  consider  whether,  admitting  he  can  so  pl«4 
the  circumstances  pleaded  are  sufficient  to  establish  the  W 
of  fraud  and  collusion  in  obtaining  the  sentence. 

I  pass  over  the  first  article  ;  the  second  pleads  the  drcao* 
stances  which  .occurred  respecting  the  banns,  and  conclude»i 
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hereupon  the  said  marriage  was  then  duly  had  and      Fn.  IS. 

sed  between   the   said  William  Meddowcroft  and  ]i[M^oerony 

[eddowcrofty  then  Gregory^  in  pursuance  of  the  pub*     Ihyumm, 

of  such  banns*"   How  the  marriage  could  have  been 

enmized  between  William  Meddowcrdl  and  Mary 

9  when  the  banns  had  been  published  between  Wil-* 

ddowcroft  and  Mary  Gregory,  was  the  question  to 

led  by  Lord  Stowell. 

bird  article  pleads  that  Elizabeth  Penry  was  not 

d  in  the  Consistory  Courts  nor  was  the  paper  of 

ons  or  the  private  book  produced,  and  it  is  pleaded 

paper  of  instructions,  as  well  as  the  private  boc^  of 

s  lost,  and,  therefore,  the  Court  cannot  have  die 

yf  that  evidence.     On  what  evidence,  then,  is  the 

>  rely  for  the  establishment  of  these  facts,  that  an 

Bs  made  in  the  private  book  in  the  right  name  of 

)wcrofl,"  and  that  it  was  mistaken  for  ''Widdow- 

Why,  I  presume,  from  what  passed  at  the  mar- 
ben  the  minister  corrected  the  banns  book.    But 

not  prove  the  &ct.  Penry,  the  parish  clerk,  was 
ira  of  age  at  the  time ;  he  is  not  probably  in  exist* 
KT,  and  I  want  to  know  how  all  this  is  to  be  esta- 
by  evidence,  independently  of  the  declarations  to 

shall  presently  advert.  It  is  stated  in  the  third 
bat  the  private  book  of  banns  was  not  produced  be- 
Consistory  Court ;  but  it  was  in  the  possession  of 
the  time  of  his  examination,  and  he  states*  that  he 
to  it  at  the  time,  and  to  the  public  banns  book; 
,  he  had  the  books  before  him ;  so  that  this  is  incor- 

h  Penry,  the  parish  clerk  of  Clerkenwell,  in  his  deposition  in 
tory  Court  (4th  July,  1816),  stated,  "  On  the  deponent  now 
o  his  said  private  book,'*  &c.,  "he  finds  an  entry  therein  in 
riting  of  his  daughter,  under  date  of  the  I2th  February,  1815, 
ions  for  banns  of  marriage  to  be  published  between  '  William 
oft,  a  bachelor,  and  Mary  Gregory,  a  widow,*  so  that  when 
and  descriptions  of  the  said  two  persons  which  were  to  be  pub- 
e  copied  by  him  in  the  banns  book,  he  finds,  on  referring  to 
,  which  he  hath  now  also  brought  with  him  for  that  purpose, 
:ered  the  same  in  the  said  banns  book,  in  the  words  follow- 
liam  Wklowcroft,  br.,  and  Mary  Gregory,  widow.'  ** 
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Feb.  13.      rectly  stated  in  the  article.  It  is  not  possible  now  to  produce 
MeddoHHTofly  ^^^  paper  o£  instructions,  and  the  Court  cannot  get  any  in- 
Huguatm.     formation  as  to  how  the  mistake  arose  of  ><  Widdowcrod'*  for 
"  Meddowcroft." 

The  fourth  article,  pleading  the  declarations  of  Elizabeth 
Penry,  was  rejected  by  theCourt.  The  fiflh  article  nowpleadt 
the  motives  which  induced  the  mother  of  the  party  to  carry  on 
the  suit  collusively,  and  that,  in  consequence,  there  was  no 
hondjide  contestation  of  suit,  and  a  surprise  was  effected  by 
the  promoter  upon  the  justice  of  the  Court.    Now  there  it 
no  evidence  of  these  proceedings,  unless  it  be  the  descripdon 
of  the  suit  contained  in  the  tenth  (new)  article,  namely,  that 
it  was  a  proceeding  by  the  minor,  acting  by  his  guardiin ; 
but  it  was  a  proceeding  by  the  father  of  the  party  to  esta- 
blish  his  own  rights,  his  son  being  under  age.  There  was  no 
collusion  between  the  father  and  Mrs.  Meddowcrofl.    Tht> 
deceased  was  not  the  promoter  of  the  suit ;  his  father  was 
the  party  in  the  suit,  and  therefore  the  averment,  that  it  was 
'*  a  surprise  effected  by  the  promoter  of  the  suit  upon  tho 
justice  of  the  Court,"  is  a  mistake  or  misapprehoision  of  tht' 
nature  of  the  suit,  as  appears  from  the  papers,  which  hava 
been  looked  up.  Can  the  conduct  o£  Mrs.  Mary  Meddowcroft^ 
supposing  it  to  have  been  collusive,  affect  thesentence  between 
the  father  and  herself?  I  say  nothing,  at  present,  of  the  e^BCt 
of  these  facts  to  shew  that  the  suit  was  collusive;  I  am  con- 
sidering merely  the  admissibility  of  her  declarations,  at  evi* 
dence  of  the  fact  averred,  that  she  colluded  with  her  husband* 
The  Court  would  be  of  opinion,  without  the  benefit  it  has 
received  from  the  case  of  MiUicerU  v.  Fuker,  that  the  mother's 
evidence  could  not  be  received,  for  this  reason  *.  the  mother,  if 
she  established  her  son's  case  by  her  evidence,  will  be  establish- 
ing her  own  marriage;  and  if  she  succeed  in  doing  so,  she  is  the 
widow,  and  not  Mrs.  Huguenin,  and  the  Court  must  revoke  tht 
administration  granted  to  the  latter.  I  am  not  aware  of  any  cats 
or  principle  by  which  I  am  entitled  to  receive  the  evidence  oi 
a  person  under  these  circumstances ;  and  the  Court  having  re* 
jected  the  (former)  fifth  article,  they  have  now  substituted  the 
mere  declaration  of  the  same  party,  instead  of  her  evidence  on 
oath  :  therefore,  I  am  to  give  credit  to  what  is  declared,  and 
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lat  is  sworn,     [Pkillimore.    Declared  recenti      Fib.  13. 

well  during  the  said  proceedings  as  shortly  jj|-^^j^|^J^^^  ^ 
ination  of  the  same/*  she  decUred  so  and  so.    I     ffuguenw. 
opinion,  that  no  declaration  of  Mrs.  Meddow- 
ndmitted  for  anj  such  purpose :  how  could  I 
declaration  of  such  a  party,  that  the  sentence 

by  collusion?  I  am  of  opinion  that  the 
nust  be  rejected — the  point  was  determined 
.  Fisher,  that  the  mother  could  not  establish 
:imacy  without  establishing  her  own  marriage, 
article,  as  it  stands  now,  pleads  that,  during 
gs  in  the  Consistory  Court,  and  subsequently 
ination,  the  parties  continued  to  cohabit  as 
wife :  this  is  to  prove  collusion.  1  am  of  opi- 
article  could  furnish  no  evidence  in  the  cause, 
ts  full  extent. 

li  article,  respecting  the  will  of  the  uncle,  has 
o  with  the  case  at  all,  except  to  shew  the 
)arty  has.     The  eighth  pleads  that  the  party 

apprized  of  the  circumstances  till  1840.  Now 
re  there  of  proving  these  points,  except  by  the 
he  mother,  who  cannot  be  examined.^  The 
)leBd8  that  the  paper  of  instructions  and  pri- 
banns  are  lost ;  and  the  tenth  exhibits  an  office 
iroceedings  in  the  Consistory  Court  of  London, 
is  set  forth  as  a  proceeding  by  the  party  acting 
an,  which  is  a  mistake.  These  are  all  the  cir- 
leaded  to  shew  collusion.  Now  I  have  already 
^at  part  of  the  Allegation  consists  of  mat- 
g  which  there  can  be  no  evidence,  and  I  want 
t  are  the  circumstances  from  which  the  Court 
illusion  ?  If  Elizabeth  Penry,  who  took  the 
oould  be  examined,  how  could  she  prove  collu- 
uld  prove  that  she  took  the  proper  instructions, 
;  name  «*  Meddowcroft ;"  that  is  the  full  extent 
*  evidence  could  go.  But  what  is  the  fact? 
jre  published  in  the  name  of  "  Widowcroft,**— 
>ubt  of  that.  It  was  stated  in  argument,  on  a 
ion,  that  I  am  not  called  upon  to  reverse  the 
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Fn  IS.      wntaioe  of  Lord  Stowell,  but  to  pranonnoe  die  «b^ 
JIfidtfoMTcnj/T  T  ^^^  ^'^^  Stowell  would  have  pronounfted  if  he  lud 
JKyiMik     mponesnonofthefkets.  But  if  Lord  StoveU  iMd  bea  ■ 
poMeteion  of  the  fiict,  that  EUsdbelfa  Fenrjr 
•tmctioiit  for  the  banns  in  the  name  of  *'  MeddowcnA* 
and  that  the  name  wai  wrongly  spdt  in  the  baiinaboolc,lf 
Biittalung''Meddowcroiribr«Widdowcroft,''  wooldtto 
have  altered  his  opinion  ?**  Then  what  ia  there  to  endUe  lb 
Coait  to  prononnce  that  die  sentence  was  obtuned  bjr  at 
lusion?    What  evidence  is  offered  to  the  Coait?    Nodny 
but  the  non-prodnction  of  a  witness  and  the  paper  of  ii- 
stmctians  which  is  now  lost;  and  neidicr  Fliaahedi  Faij 
nor  her  ikther  is  in  eristence  now.     Hie 
hare  been  diflferent  if  the  modier   ooold   be 
on  the  subject  of  the  instracdons;  but  she  cannot  ijm 
evidence  in  the  cause^  and  there  is  nothing  vpoD  which  is 
Court  csn  pronounce  that  the  sentence  was  abtHOsdkf 
colludon. 

Supposing^  therefore^  that  the  party  in  thia  csss  kii 
Hberty  to  shew  collusion  between  thepardea  totliesdiii 
the  Connstoiy  Court  (in  the  case  of  MSSeemi  r.  MSBM 
the  son  was  admitted  a  contradictor  to  oppose  the  will,ai'| 
Allegstion  in-  to  have  an  answer  to  his  interest)^  I  am  clearly  of  opiM 
sufficient  ^^^^  ^j^^^  jg  nothing  pleaded  in  the  Allegation  which  fS 

have  the  effect  of  shewing  collusion  and  fraud;  and  10^ 
posing  that  the  evidence  could  not  be  impeached,  and  tfe 
evidence  of  the  mother  could  be  received,  I  cannot  of  tb 
my  sentence  would  be  different  firom  Lord  Stowell'tjo'' 
cannot  reverse  that  sentence  except  on  proof  that  it  v«m*^ 
procured  by  a  fraud  on  the  Court,  especially  after  it  k>  ^ 
remained  for  so  many  years  unimpeached  in  any  waj;*'  ^ 
although  it  may  be  a  hardship  on  the  party  proceeding  in  t^  M*^ 
case,  who  could  not  be  a  party  to  that  suit,  he  is  bound  bf^^ 
sentence,  otherwise  we  might  go  on  ad  infinitum,  m^^Wtnh 
is  no  reason  why  grandchildren  and  great  grandduMi'  *r.ji 
may  not  question  a  sentence,  on  the  ground  that  tbej  f0>  V:  ^ 
not  parties  to  it.     Where  is  it  to  stop?  y  a 

Rejected.  I  am  of  opinion,  on  the  whole  Allegation,  that  if  tH  ^    ^^1 

facts  were  proved,  they  would  not  be  sufficient  to  <*•    ^ 
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Uish  the  fint,  that  the  sentence  of  the  Consistory  Court  was      FuMa 
obtained  by  fraud  and  collusion^  and  that  the  party  is  the  Meddoweroft  v. 


of  a  legal  marriage.  I  must  reject  the  Allegation,  on  Huffuaun, 
the  ground  that  there  is  no  collusion  shewn,  and  that  the 
fiKto  are  not  sufficient  to  enable  the  Court  to  pronounce  that 
a  party  is  entitled  to  Administration  in  preference  to  Mrs. 
Hnguenin. 

Proctors :  Loveday,  for  the  party  proceeding ;   Toller y  for  the 
party  cited. 


BuROBSS  V.  Marriott. — Act  on  PelUion.^John  Owen,    Inventoryand 
«f  the  City  of  London,  died  27th  July,  1815,  having  made  „^jg  executor, 
a  will  and  a  codicil  thereto,  appointing  Elizabeth  Phipps,  claiming  to  take 
widow,  Thomas  Marriott,  and  William  Moore  Elliott,  exe-  of  re^duefdt^ 
CBtorSy  who  proved  the  same  in  this  Court  in  August,  1815.  to   exhibit  on 
The  executors,  considering  that  the  testator  had  made  no  ^  ^^  portions 
dispontion  of  the  residue  of  his  property,  divided  the  same  allotted,  ap- 
anongst  themselves,  save  £1,000.  In  November,  1842, a Cita-  J^gt^thl 
tioo  issued  and  was  served  upon  Mr.  Marriott,  as  the  surviving  protest  over. 
r,  calling  upon  him  to  exhibit  an  Inventory  and  Ac-  J^'J[JJ|Jtt^J[] 
and  to  see  portions  allotted  and  distribution  made,  — TheseCourts 


aeoording  to  the  Act,  at  the  instance  of  William  Burgess,  the  ^^^  i^^ 

son  and  administrator  of  Sarah  Burgess,  widow,  deceased,  questions,  con- 

soe  of  the  sisters  and  next  of  kin  of  the  testator,  and,  as  ^^^^^  5**®  f?"' 
»  ^1  .  .,,  ,  .,         .,,.  stnictionof  the 

SBCIi,  one  of  the  parties  entitled  to  the  residue  of  his  estate  will. 

ad  effects  undisposed  of  by  the  will.  An  appearance  was 
given  on  behalf  of  Mr.  Marriott  under  protest,  alleging  that 
Ibe  testator  by  his  will  gave  to  Mrs.  Phipps  (one  of  his 
oecutors)  £2,000  for  life,  and  at  her  death,  one  moiety 
Ihoeof  to  her  daughter,  Elizabeth  Phipps,  jun.,  and  the 
viQ  then  proceeds:  '*  and  the  remaining  thousand  pounds  to 
be  diapoaed  of  as  I  shall  hereafter  mention  ;'*  but  it  makes 
ao  farther  mention  of  that  £1,000,  and  contains  no  bequest 
9i  or  direction  in  respect  to  the  residue ;  that  Messrs.  Mar- 
riott and  Elliott,  the  other  executors,  have  no  legacy,  and 
diey  are  entitled,  as  nude  executors,  to  the  residue,  and 
to  the  £1,000  as  part  of  it ;  consequently  that  Mr.  Burgess, 
having  no  interest  in  such  residue,  had  no  right  to  call  upon 
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the  surviving  executor  for  an  Inventory  and  Aoooant  lo 
the  Act  on  Petition  it  was  further  alleged,  cm  behalf  of  Mr. 
Marriott,  that  Elizabeth  Phipps,  jun.  (named  in  the  will), 
survived  the  testator,  but  predeceased  her  mcyther,  and  tbit 
the  moiety  of  the  £2,000,  in  which  she,  whilst  living,  hadt 
vested  interest,  became  the  property  of  her  representatifci 
absolutely.  On  the  part  of  Mr.  Burgess,  it  was  denied  tint 
the  £1,000  (the  other  moiety  of  the  £2,000),  by  the  cod. 
struction  of  the  will,  became  divisible  amongst  the  execotcn 
or  their  representatives,  inasmuch  as,  by  reason  of  the  tei* 
tator  not  having  carried  into  effect  the  intention  expressed 
in  the  will,  of  making  a  further  disposition  in  respect  oftk 
said  sum,  the  same  (subject  to  the  life-interest  of  EliiaM 
Phipps)  became  the  property  of  and  divisible  amongst  tk 
testator's  next  of  kin  and  their  personal  representatives,  b 
the  Rejoinder  to  the  Act,  it  was  alleged  that  the  qucstifl 
raised  in  the  Reply  was  a  question  for  a  Court  of  Coostm^ 
tion. 

Addams,  D.,  for  the  party  dted. — This  is  a  pure  qnestiti 
of  construction  for  the  Court  of  Chancery,  and  before  tk 
executors  made  a  distribution  of  the  residue  amongst  Aos* 
selves,  they  took  the  opinion  of  Counsel,  who  said  tbat^a 
nude  executors,  they  were  entitled  to  the  undisposed  rf 
residue,  including  the  £1,000,  and  there  can  be  no  donbt 
that  it  is  so.  Roper's  Law  of  Leg, ;  *  Bland  v.  Lamb.j^  TIk 
only  exception  is  the  case  o£Davers  v.  Dewes,'!f.  Mr.  Marriott 
is  entitled  to  be  dismissed. 

Robinson,  D.,  for  Mr.  Burgess.— The  question  is,  whether 
we  shew  a  sufficient  interest  to  entitle  a  party  to  an  Inven- 
tory and  Account  in  the  first  instance.  By  the  8tatute§aDd 
by  the  canon  law,  an  executor  is  bound,  ex-qfficioy  to  exhibit 
an  Inventory,  without  application,  in  the  Court  whence  pro- 
bate was  issued. 

Addams, — The  rule  laid  down  as  to  the  ex^fficio  duty  d 
an  executor  to  exhibit  an  Inventory  is  not  acted  upon.  Wh«» 
it  is  called  for,  the  party  must  shew  some  interest. 

Sir  H.  Jennkr  Fust. — The  testator  died  in   1815,  and 


•  2  Vol.  c.  24. 
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II  was  proved  shortly  after  his  deaths  and  at  this  tinie>      Fxb.  la 
J,  the  sarviving  executor  is  called  upon  to  exhibit  an     Bwq^  v 
ory  and  Account  of  the  property  of  the  deceased^  to      MarritAU 
"tions  allotted  and  distribution  made  according  to  the 
» this  Citation  an  appearance  haa  been  given  under 
u     Now  the  protest  is  not  to  the  jurisdiction  of  the 

but  to  the  right  of  the  party  to  call  for  an  Inventory 
the  circumstances ;  and  it  is  alleged  that  the  question 
in  the  Reply,  if  raised  at  all,  should  have  been  raised 
[>urt  of  Construction,  and  not  by  Citation  in  this  Court. 
[  am  of  opinion  that  this  is  no  ground  of  protest.  The      No  ground 
does  not  think  it  necessary  to  enter  into  the  question  ^^  Potest 
*r  or  not  an  executor  is  bound,  ex-ffficio,  to  exhibit  an 
ory ;  for  though  in  strict  right  it  may  be  that  an 
ory  ought  to  be  exhibited  without  calling  for  it,  that 
ihe  practice  at  the  present  day ;  but  a  party  is  required 
t  only  when  called  upon,  and  the  Court  has  exercised  a 
ion  whether  it  would  call  for  an  Inventory  or  not,  and 
there  has  been  a' great  lapse  of  time,  it  has  not  consi- 
it  necessary  to  do  so.    But  in  all  questions  of  this      cburt  must 
hese  Courts  must  necessarily  enter  into  the  construe*  contider  tiie 

the  will.     If  I  should  determine  that  the  party  is  not  ^ii,  ^^. 
i  to  call  for  an  Inventory,  I  should  in  effect  decide 
\  ia  not  entitled  to  any  part  of  the  property  of  the  de- 

and  that  the  property  belongs  to  the  executor;  there* 
am  bound  necessarily  to  enter  into  the  question  of  the 
iction  of  the  will,  to  see  whether  the  party  is  entitled 
Inventory. 

a  of  opinion,  with  regard  to  this  part  of  the  case, 
le  party  is  entitled  to  an  absolute  appearance, — that 
is   no  ground  of  protest:   I  therefore  overrule  the    Protest over- 
;  opon  all  points.    But  the  party  has  not  shewn  suffi-  '"^^^ 
Qterest  to  call  upon  the  executor  to  see  portions  allotted 
istribntion  made;  and,  therefore,  I  am  opinion  that 
larties  have  lost  their  way,  and  in  overruling  the  pro- 
id  assigning  the  party  to  appear  absolutely,  I  do  not 
nan  that  party  in  the  costs  of  the  protest.  The  course  I      Party  to  ap- 
take  is,  to  overrule  the  protest,  to  assign  the  party  to  P*"' 
ur  absolutely,  and  not  to  exhibit  an  Inventory,  for  if  he 


174  PRIVY  COUNCIL.  [HilT 

Fib.  ]a       will  admit  assets  to  cover  the  whole  £1^000,  I  consider  thi 

Bmveur      ^  ^®  sufficient.     I  think  it  is  not  necessary  to  call  upon  tbc 

MarrioU,      party  for  an  Inventory,  when  the  question  is  confined  Ib 

£1,000,  unless  all  possession  of  assets  is  denied. 

(An  absolute  appearance  was  immediately  given  for  Mr. 
Marriott,  and  asseU  admitted  to  the  extent  of  £1,000.) 

Proctors: — Toller ,  for  the  party  proceeding;   Lochner,  for  tie 
party  cited. 


SttHirial  eommitUt  of  tj^e  Vrittp  eoumO. 

February  18. 

Restitution  of     Tatlor  v.  TAJLOR.-^App€aL^ Motion,  —This  wM  mp- 

Alimony.— '^•^ty  *  *"^^  ^^^  restitution  of  conjugal  rights,  commeBfli 

Contempt,   —in  the  Consistory  Court  of  London,   by   Mrs.  Elinlrf 

teenotempow-  Henrietta  Taylor  against  Mr.  John  Donnithome  Taylor,  if 

ered  to  make  husband.     The  parties  were  married  in  1830,  and  cAttid 

^iT^dre^T  ^'"  October,  1837  (six  children  being  the  issue  of  then* 

payment  of  ali-  riage),  when  the  parties  separated,  the  husband  making  tk 

hSnd'ob^y!  ^^^®  »  ^'be^«*  allowance.    The  following  year,  Mrs.Tay»» 

ed    its    decree  brought  the  suit  for  restitution,  which  was  met  on  thepirt 

luXo^Jder^^^^   of  Mr.  Taylor  with  a  plea  in  bar,  that  she  had  withdn^ 

quires  confirm-  from  his  society  without  cause,  and  had  brought  achargeo 

Queen  inCoun^  adultery  against  him,  and,  well  knowing  it  was  entirely <^ 

cil.  void  of  foundation,  refused  to  retract  it.    The  Judge  of* 

Consistory  Court  rejected  this  Allegation,  which  sentenf 

was  confirmed  by  the  Arches   Court,   the    case  being  »<• 

mitted.     Pending  the  suit,  Mr.  Taylor  was  ordered  to  ^ 

Mrs.  Taylor  £800  a  year  alimony,  which   he  did  for  9** 

time,  and  the  cause  having  come  to  hearing,  the  Court  *" 

creed  that  Mr.  Taylor  should  take  his  wife  home,  andtre^ 

her  with  conjugal  affection.     From  this  decree  Mr.Tayw 

appealed  to  the  Queen  in  Council,  and  also  discontinued  tw 

payment  of  the  £800  a  year,  on  the  ground  that,  the^* 

having  obtained  a  decree  for  restitution  of  conjugal  n^ 

the   suit  was  no  longer  pending,  and  she  was  no  ^oofl 
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0  alimony.      The  Appeal  came  on  to  be  heard  Fn.  18l 
10,  when  their  Lordships  affirmed  the  decree  of  the  Xaulor  v. 
w,  and  subsequently  (July  7)  made  an  order  that  7^^. 
id  should  continue  to  pay  his  wife  alimony  until 

the  decree  by  taking  her  home,  &c.,  and  decreed 

1  against  Mr.  Taylor  for  payment  of  the  arrears 
Their  Lordships*  order  was  served   upon  Mr. 

olidtor  and  Proctor^  Mr.  Taylor  being  abroad,  out 
isdiction,  as  also  subsequent  Monitions  issued  by 
story  Court,  but  no  attention  had  heefi  paid  tt> 
1  application  was  now  made  to  their  Lordships  to 

Mr.  Taylor  in  contempt  **  in  not  having  obeyed 
Monitions,  in  order  for  process  of  sequestration  to 
ist  his  estate,  to  enforce,  obedience  thereto,  under 

2  &  3  Win.  4,  c.  93,  s.  2." 

Dodson,  Q.  A.,  and  Addamsy  D.,  contended  that  Araombw 
ships  had  authority  to  enforce  their  former  order 
mcing  the  husband  in  contempt^  upon  which  an 
1  would  be  made  to  the  Court  of  Chancery  for  a 
ntumace  capiendo  against  the  goods  of  the  party, 
he  only  remedy  the  wife  had  in  such  a  case.  The 
z  3  Will.  4,  which  abolished  the  old  writ  de  ex- 
to  capiendo,  directed  that  the  Ecclesiastical  Court 
;nify  that  the  party  was  in  contempt,  and  that 
a  writ  de  contumace  capiendo  should  issue ;  and 
;  3  &  4  Will.  4,  c.  41,  constituting  the  Judicial 
S  enacted  that  the  Queen  in  Council  should  have 
K)wers  as  the  Ecclesiastical  Courts  in  such  cases. 
,  Q.  C,  on  the  part  of  Mr.  Taylor,  thought  it 
to  their  Lordships  to  mention  all  the  objections 
h  he  intended  to  rely  in  the  Court  of  Chancery, 
tion  to  their  Lordships'  making  such  an*  order  as 
»rayed  for  was,  that  their  Lordships'  former  order 

in  their  own  name,  and  by  their  own  authority^ 
9t  an  order  of  the  Queen  in  Council,  founded  upon 
jr  their  Lordships.  Admitting,  therefore,  that  the 
'e  the  Queen  in  Council  the  same  power  as  the  Ec- 

Courts  in  such  cases,  their  Lordships  had  no  such 
prio  vigore,  and  the  former  order,  not  having  been 


^itnesAp  whose 
in  competency, 
by  reason  of  lia- 
bility for  CDfitSi 
WBi  not  dii* 
-dosed  t)IJ  alter 
pnblje&tion  of 
the  evidetic^;, 
dlowsd  to  be 
released  and  re- 
examined. ^ 
J>ecre«  of  the 
Prerogative 
Court  of  Can- 
terbtiry  affirm. 
cd. 
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coTiHrmecl  by  her  Majesty ^  was  irregulfu',  and  could  not  be 
etiforc^. 

LoHD  BrouqoaMp — Their  Lord  ships  are  of  opiniots  that 
this  objection  is  well  founded.  The  statute  gives  the  power 
to  the  Queen  in  Coundl,  and  not  to  their  Lord^hipi.  Tbe 
consequence  would  be^  that  such  ortlers  could  not  oe  mwle  , 
until  a  Coundl  was  held  at  Windsor  or  Brighton,  or  whew^ 
ever  the  Court  might  be,  when  their  Lordships'  report 
might  bi;  confirmed  by  Her  Majesty*  In  the  present  case, 
the  defect  might  be  remedied  by  obtaining  her  Majesty  i 
confirmation  of  the  former  order.* 

Fmctoi^i^i^^  Dj^k/^,  for  the  Appeliant;     Iknm^  for  ihu 
i^ptmdent. 

Clark  t;,  Cahtkr.— -j^ppto/, — M&lion. — This  wia  u 
appeal  from  a  setitence  of  the  Judge  of  the  Prerogttirt 
Court  of  Canterbury,  on  a  point  of  practice*  In  a 
raentary  cause,  after  jiublication  of  the  evidence^  it  was 
covered  that  G,  S.»  the  drawer  of  the  will,  a  wituess^  ad 
interrogatory,  had  admitted  that  he  had  retained  the  IW 
tor,  and  had  thereby  rendered  himself  liable  for  costs.  The 
Court  w* as  thereupon  moved  to  rescind  the  conclrisioD  oftlw 
cauee,  in  order  that  the  witness  might  be  released,  r€pn>- 
ducedj  and  re-examined.  The  other  party  objected,  thittk 
witness  was  known  to  be  incompetent ;  that  therefore  m 
responsive  Allegation  had  been  offered,  and  that  the  Court 
was  not  at  liberty  to  allow  a  witness,  after  the  evidence  b» 
been  divulged,  to  be  released  and  re-examined.  The  Court, 
however,  on  the  ground  of  precedentSj  complied  with  the 
motion  for  re-examination.  From  this  order  the  appeal  wii 
brought. 

Sir  J,  Dodson^  Q.  A.,  for  the  Appellant ;  Addamh  D»,  ^^ 
the  Respondent. 

Their  Lorbshi  pb  affirmed  the  order  of  the  Court  below -t 

ProctorB:— Pi*/%,  for  tlje  Appellajit;  En^ieheari,  for  tbe  B*- 
«pondent» 

*  The  Committee  conaieted  of  Lord  Broug-ham,  Lord  CampbeU,  ^^ 
Baron  Pwke,  Mr.  Justice  Erskine,  and  Dr,  Lushington. 

t  The  CommittM  ^ansisted  of  tbe  mme  CouudHori  a*  Jn  titf  F** 
ceding  case. 
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mif^  iETourt  of  9llitniraU9« 

February  21. 

IE  *«  LocHiEL.** — Act  on  Petition. — This  was  a  question  Bottomry.— A 

the  validity  of  a  bottomry  bond,  given  by  the  master,  ^^;^^^^| 

Rotterdam,   under  the  following   circumstances : — The  in  England,  for 

1,  a  small  collier,  had  been  assigned  in  18S1  to  Mr.  ^!»*«^*»  *  P«>- 

.  ,  /.      1         ^     missory     note 

ion,  now  the  sole  mortgagee^  with  power  of  sale.     In  was    given   in 

•uary,   1842,  she  was  chartered  at  Newcastle  by  Mr.  England,    but 

made  payable  ui 
is  Brough  Pow,  of  that  port,  to  proceed  with  a  cargo  HoIIand( where 

oals  to  Exeter,  in  the  course  of  which  voyage  she  was  ^^®  ^°<*  ^^ 
fed  to  put  into  Cowes  to  repair.  The  vessel  was  re-  nounced 
sd,  and  the  coals  were  landed  and  sold,  under  the  direction  against, 
at  the  expense  of  Mr.  Pow  ;  and  she  returned  to  New- 
le,  where,  on  the  17th  of  May,  1842,  the  master  gave 
Pow  a  promissory  note  for  £139.  lOs,  Sd,  (the  amount 
le  sum  he  had  expended),  and  Mr.  Pow  also  advanced  to 
£40.  19#.  on  account  of  the  vessel,  which  was  then  char- 
1  to  proceed  on  a  voyage  from  Newcastle  to  Rotterdam, 
promissory  note  given  by  the  master  at  Newcastle  was 
e  payable  on  demand  at  Rotterdam.  Whilst  at  Rotter- 
,  the  master  was  called  upon  by  Messrs.  R.  and  J.  Do- 
,  of  that  place,  to  pay  the  amount  of  the  note;  being 
)le  to  do  so,  they  informed  him  that,  by  the  law  of  Holland 
ich  is  alleged  to  be  the  fact),  the  debt  might  be  reco- 
d  as  against  the  ship,  which  they  signified  their  intention 
Test.  Under  this  threat,  and  fear  of  being  imprisoned, 
fl^rance  of  its  contents,  as  the  master  stated,  he  con- 
ed to  execute  the  bottomry  bond  in  question,  dated  the 
of  June,  1842,  for  the  amount  of  £254.  I2#.  (covering  an 
iDce  by  Dobree  and  Co.,  at  Rotterdam),  payable  three 
I  after  the  ship's  arrival  at  Newcastle  (to  which  port  she 
bound),  with  a  premium  of  8  per  cent.  The  payment 
le  bond  was  resisted  by  Mr.  Gannon,  the  mortgagee. 
idanu,  D.,  for  Messrs.  Dobree,  the  bondholders. — ^The  Argument. 
I  is  regular  in  form,  and  we  allege  that  the  ship  was 
e  to  seizure  at  Rotterdam  for  the  debt  under  the  pro- 
3ry  note.     [Per  Curiam.—  How  came  the  promissory  Pxa  Cur. 
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note  to  be  payabk  at  Rotterdam  f]  I  do  not  know*  Tl 
money  was  advanced  h&nS  ^de  by  Mr,  Powt  and  expende 
on  the  sliip«  Tliere  h  no  concealment :  it  is  stated  in  tfa 
bond  itself  how  the  money  was  £(dvanced.  There  h  an  ifi 
dfivitf  that,  by  the  Dutch  law,  the  holder  of  the  prdmissoij 
note  might  sue  the  ship. 

Haggard f   D*,  for  the  mortgagee. — In  Its  whole  et]»*, 
rience,  the  Court  cati  never  bave  been  acquainted  witfi « 
desperate  an  attempt  to  support  a  pretended  bottomry  hod 
It  is  true,  1  appear  for  the  mortgagee,  but  he  represenyiif 
interest  of  the  owner,  who  had  assigned  it  to  hi  no  in  Mi 
with  power  of  sale.    The  bond  itself  is  /eh  de  jf ;  it  rdm 
to  a  promissory  note,  w^hich  is  not  produced;  all  wektifff 
of  it  is*  thai  it  was  made  payable  at  Rotterdam,  n  nmt  m 
gular  circumstance*    The  money  was  advanced  to  the  indff 
on  personal  credit ;  it  was  given  at  Newca^stle,  not  at  K<^' 
dam,  and  for  repairs  at  Cowes*     Pow  was  the  chartepei'  i' 
the  veeseL    The  bondholders  must  shew  that  the  master  wi 
without  credit  at  Kotterdam;  and  could  not  obtain  Difuf/* 
security  short  of  a  bottomry  bond.     The  master  admits  ^ 
he  received  £50  at  Rotterdam,  but  says  he  diti  not  nfcfptfl 
even  that  sum.     It  is  for  the  lender  to  shew  that  retsm^ 
precautions  were  taken  to  ascertain  whether  the  tnoiicj  •• 
required* 

Dn,  LuBHiKOTON, — This  case  comes  before  the  Coflii 
under  circumstances  of  great  singularity ;  and  I  regn*  * 
think  that  any  additional  difficulty  should  be  interpsetJIif* 
the  circumstances  of  the  pleadings  not  being  so  full  as  tw 
affidavits*  I  allude  more  particularly  to  the  affidavit  d^^- 
William  Miles,  the  master.  But  I  shall  endeavour,  m  ^ 
vering  my  opinion^  to  avoid  relying  upon  any  of  the  wti 
contained  in  that  ajfidavit  which  ought  not  fairly  to  ^ 
within  the  scope  of  the  pleading  itself. 
of  The  bond,  which  bears  date  7th  June,  1842,  begins'? 
stating  that  the  vessel  belongs  to  the  port  of  Ne*cjstl*" 
upon-Tynej  and  was  at  that  moment  at  Rotterdam,  aW  » 
undertake  a  voyage  to  Newcastle ;  that  the  brig,  on  a  fof^ 
voyage,  with  a  cargo  of  coals  from  Neweaetk,  hom^^^ 
Exeter,  met  with  very  rough  and  tempestuous  weather;  «** 
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sequence  of  losses  and  damages  sustained  thereby,  was      Fn*  21* 
k1  to  the  necessity  of  putting  into  the  port  of  Cowes,    y^  LockUL 

the  cargo  was  discharged  and  the  ship  repaired; 
whereas  I,  the  said  William  Miles,  having  no  funds  to 
le  charge  incurred  thereby,  did  borrow  the  necessary 

for  that  purpose  from  James  B.  Pow,  of  Newcastle, 
lant,  to  the  amount  of  £189.  10#.  8(f.,  for  which  amount 
e  said   William    Miles,    signed   a  promissory    note, 

at  Newcastle-on-Tyne,  17th  May,  1842,  payable  at 
rdam  on  demand ;  and  whereas,  afterwards,  the  said 
I  B.  Pow  advanced  to  me,  the  said  William  Miles,  in 
*  of  the  said  ship  Lochiel,  a  further  sum  of  £40. 19#.,  in 
to  supply  the  said  ship  with  new  sails  and  ropes,  and 
ble  her  to  proceed  on  her  voyage  to  Rotterdam ;  and 
as  I,  the  said  William  Miles,  on  my  arrival  at  Rotter- 
Rras  not  in  a  position  to  pay  the  amount  of  the  above- 
med  promissory  note,  which,  in  consequence  thereof, 
'otested  for  non-payment ;  nor  also  the  further  amount 
)•  19#.,  advanced  to  me  as  aforesaid," — then  it  states 
both  these  sums  were  paid  to  the  said  James  B.  Pow, 
i  on  account  of  me,  the  said  William  Miles,  by  Messrs. 
L  J.  Dobree,  of  Rotterdam,  merchants ;  and  the  said 
s.  Dobree  advanced  to  me  an  additional  sum  of  £50  to 

the  port  charges,  and  other  expenses  of  the  vessel,  at 
dam,  and  to  enable  her  to  proceed  on  a  voyage  thence 
V castle,  where  she  is  now  bound  to."  It  then  goes  on, 
ards,  to  hypothecate  the  vessel,  rendering  the  vessel 
Tor  a  certain  sum, — between  £200  and  £300  sterling, 
^  a  premium  of  8  per  cent. 

v*,  assuming  the  facts  to  be  stated  with  precise  accu- 
1  this  bond,  the  first  consideration  is,  how  far  I  can 
e  a  bond,  either  in  whole  or  in  part,  the  contents  of 

are  such  as  I  have  specified.  With  regard  to  the 
iaory  note  for  the  charge  for  repairs  at  Cowes,  for  ne- 
ies  furnished  to  the  ship  upon  a  previous  voyage,  in  a 
1  port,  and  the  £40,  it  is  abundantly  clear,  that  it  was 
sible  for  a  bottomry  bond  to  be  granted  in  this  country, 
ing  the  owner  to  have  been  resident  at  Newcastle,  *and 
^mpt  was  made  to  take  a  bottomry  bond  in  this  country. 
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Fib.  21.      It  is  alleged  that  this  money  became  due  at  Rotterdam,  an 
The  LochieL    ^^^^S  heen  paid  by  Messrs.  Dobree,  they  had  a  right,  b) 
the  law  of  Holland^  to  arrest  and  detain  the  veasd,  and  ti 
have  sold  her  for  the  purpose  of  discharging  this  debt   Bf 
it  so,  for  the  purposes  of  the  present  consideratioD.  / 
know  of  no  case  which  has  decided  that  a  vessel  cin  he 
duly  hypothecated  upon  a  bottomry  bond  for  debts » 
curred  before  the  voyage  in  question.     Lord  Stowen» 
tertained  considerable  doubt,  in  the  first  instance,  wbedir 
a  vessel  could  be  well  hypothecated  merely  to  avoids 
tention.*     When  he  came  subsequently   to  consider  (b 
question,  he  seemed  to  be  of  opinion  that,  under  a 
modification  of  facts,  it  might  be  an  additional  Teunk 
hypothecation,  and  that  is  the  course  which  I  havefc^lowelil 
a  previous  case.    But  Lord  Stowell  never  said,  to  the  beiff| 
my  belief — and  I  never  said — that  a  bond  could  be  nil 
with  respect  to  sums  which  had  become  due  on  a  fin* 
voyage,  and  for  a  different  purpose ;  and  it  is  obvioasM 
the  effect  of  holding  that  a  bond  could  be  so  given  wmI 
be,  that  any  debt  contracted  in  England,  by  means  of  bfl( 
made  payable  abroad,  as  in  the  present  instance,  would  If 
a  ground  for  arresting  a  vessel ;  and,  contrary  to  the  1ft' 
England,  the  vessel  would  become  responsible  for  a  pc«*» 
debt.     It  is  not  necessary,  perhaps,  looking  at  the  circi* 
stances,  at  present,  to  give  any  very  decided  opinion  uj)« 
the  point ;  but  it  is  my  impression,  after  what  is  saidintw 
bond,  with  regard  to  these  sums,  that  I  could  not  boldu* 
bond  to  be  valid. 

But  there  is  a  further  sum  of  £50,  which  was  advanced,* 
alleged,  for  the  purpose  of  supplying  the  ship  with  nee* 
saries,  and  it  is  possible  that  the  bond  might  be  valid tf** 
this  sum,  though  invalid  for  the  others.  This  renders* 
necessary  to  look  more  particularly  into  the  circumsUDC* 
of  this  case,  and  to  the  parties. 

In  the  first  place,  who  are  the  parties  before  the  Court? 

The  parties  are,  first,  Mr.  Pow  himself,  who  is  the  assign* 

of  Messrs.  Dobree  and  Co.,  to  whom  the  bond  was  orif 

nally  granted — Messrs.  Dobree  having  failed,  and  the  p"^ 

*  The  "  Avyusiar  1  Do<ls.  283. 
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Mry  note  having  been  given  to  him,  the  debt  being  due      Fib.  21. 
m,  and  the  £40  incurred  at  Newcastle,  he  is  the  party    j%,'T^ZkiJ 

proceeding  to  enforce  the  bond.  Who  is  the  other 
f  ?  The  mortgagee  of  the  ship—the  mortgagee,  accord- 
to  his  own  statement  (which  is  uncontradicted),  by 
Ds  of  the  transfer  of  divers  mortgages  in  August,  1841 ; 

it  is  alleged  in  the  Act  on  Petition,  on  behalf  of  Mr. 
r,  that  whatever  might  have  been  the  origin  of  the  title 
Ir.  Cannon,  there  was  no  endorsement  on  the  register 
1  after  the  commencement  of  this  suit,  or  till  August, 
&  Now,  it  appears  that  the  actual  endorsement  was  on 
25th  July,  1842 ;  but  it  is  sworn  by  Mr.  Cannon  that  he 

on  the  16th  August,  1841,  exhibit  the  several  inden- 
s  or  bills  of  sale  at  the  Custom-house,  to  have  the  par- 
Bx%  thereof  endorsed  on  the  certificate  of  registry  of 
tcchid^  so  soon  as  such  certificate  could  be  produced  ; 
t  that  it  was  not  till  some  time  after  the  return  of  the 
fiom  a  voyage  to  Rotterdam  that  his  agent  could  ob- 
^Ton  James  Broogh  Pow  such  certificate,  and  that  the 
Krer  was  not  able  previously,  although  he  frequently 
^  to  James  B.  Pow,  to  obtain  possession  thereof.'*  This 

in  by  way  of  reply  to  Mr.  Pow,  and  it  is  not  contra- 
il by  him,  and  therefore  I  must  take  it  for  granted 

though  the  original  title  commenced  in  August,  1841, 
^t  Was  prevented,  I  will  not  say  from  being  rendered 
'  perfect,  but  from  being  rendered  more  regular,  till 
>  1842.  [_Addams, — The  application  to  Mr.  Pow  for  the 
^cate  was  not  made  till  after  the  ship  had  gone  to  Rot- 
^«  and  then  the  certificate  was  in  the  hands  of  the 
^•3  I  ^o  not  know  that  I  can  receive  any  explanation 
^  description  without  regard  to  the  evidence  in  the 
^     That  evidence  is,  that  application  was  made  to  Mr. 

for  the  purpose  of  obtaining  the  register,  to  have 
^  bills  of  sale  or  mortgages  endorsed  thereon.     If  Mr. 

bad  meant  to  put  in  issue  the  question  as  to  the  period 
^e  when  such  application  was  made,  or,  what  is  really 
'^^ott  important  point — if  there  be  any  importance  in 
P^n  of  the  case — the  time  at  which  it  came  to  his  know- 
^  that  any  such  mortgages  or  bills  of  sale  existed,  it 
^t.  „.  2  B 
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Web.  81.  should  have  been  specifically  pleaded.  Bat  that  is  of  no  in- 
TTkLockid.  P®*^"ce  when  this  case  comes  to  be  sifted;  for  if  he  did 
not  know  of  the  transfer  of  the  mortgages  to  Mr.  CiniMV} 
he  knew  that  there  were  mortgages  to  other  individuals,  ipd 
he  knew  that  the  beneficial  interest  of  Mr.  Richardson^  tiie 
owner,  was  mortgaged  to  the  full  extent.  It  is,  therefor^ 
impossible,  in  my  opinion,  to  contend  that  Mr.  Pow  m 
not  perfectly  aware  that  this  vessel  was  the  subject  of  mort- 

Now  let  us  see  what  takes  place.  It  appears  that,  esif 
in  February,  1842,  the  vessel  is  chartered  by  Mr.  Pow— Ik 
actual  charterer,  or  the  agent  of  the  charterer — ^for  tbefS^ 
pose  of  proceeding  with  a  cargo  of  coals  from  Newctsfilel* 
Exeter.  She  meets  with  some  damage,  and  comes  intotiie 
port  of  Cowes.  It  is  there  necessary  that  ahe  should  'hm 
some  repairs.  These  repairs  are  done,  and  it  is  stated,  onb** 
half  of  Mr.  Pow,  that  he  advanced  money  for  the  purpovrf 
these  repairs.  Now,  assuming  all  this  to  be  true,  sercnl 
questions  arise.  In  the  first  place,  I  exceedingly  doubt  wfo> 
ther,  under  these  drctunstances,  it  could  bind  the  ownfft 
through  the  medium  of  the  master ;  whether,  when  that 
are  means  of  immediate  communication  with  the  owner  of  i 
vessel,  you  can  affect  the  owner  through  the  medium  oftb 
master.  But,  be  that  as  it  may,  all  that  could  possibly  be 
done,  under  the  existing  circumstances,  was  to  bind  tbe 
owner  himself,  and  by  the  law  of  England,  the  master  hain- 
self.  It  appears,  however,  that,  on  the  17th  May,  the  tk- 
sel  having  returned  to  Newcastle,  Mr.  Pow  took  a  bill  pay- 
able at  Rotterdam  by  the  master.  I  asked,  I  think  not 
unnaturally,  how  the  bill  came  to  be  payable  at  RottorckD, 
and  I  got  no  satisfactory  explanation.  I  confess  that,  to  nj 
mind,  this  circumstance  is  full  of  suspicion.  It  does  very  much 
seem  to  me,  looking  at  this  part  of  the  transaction,  coupM 
with  the  conduct  of  the  parties,  that  it  has  strongly  the  ap- 
pearance of  a  deliberate  plan  to  render  the  ship  liable  ftf 
that  debt,  to  which,  by  the  law  of  England,  it  would  d* 
be  liable.  But  see  what  follows.  Mr.  Pow  sends  this  ▼«• 
sel  to  Rotterdam.  It  is  said  that  Mr.  Pow  is  the  charterff; 
but  Mr.  Pow  states  that  he  advanced  £40.  19s.  to  fitherott 
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itterdam.  She  goes  to  Rotterdam,  and  as  soon  as  she  Fn.  81. 
s  there^  or  shortly  after,  here  is  the  promissory  note,  tIwLoML 
demand  is  made  for  the  £40. 19s.,  and  Messrs.  Dobree 
hat  they  advanced  the  money  on  account  of  the  mas- 
ithout  any  application^  and  the  bond  is  taken  from  the 
r,  and  Mr.  Pow  is  the  person  to  whom  it  is  assigned, 
Ir.  Pow  is  the  person  suing  in  this  Court. 

r,  morally  speaking,  I  Entertain  not  the  shadow  of  a  A  delibente 
that  this  was  a  scheme  deliberately  planned  by  Mr. thcswurUy? ^ 
for  the  purpose  of  obtaining  payment  of  the  money  pre- 
y  advanced,  for  which  he  had  no  security  by  the  law 
^land ;  and,  by  this  ingenious  scheme,  it  was  intended 
)w  the  burden  upon  the  mortgagee  of  the  vessel.  And 
'.  may  observe,  that  the  mortgagee  of  a  vessel  has  a 
t  right  to  stand  up  and  contest  the  validity  of  a  bond, 
IS  much  as  the  owner.  The  law  of  this  country,  so 
mi  discouraging  the  mortgage  of  vessels,  has  given  the 
^8t  assistance  towards  rendering  these  mortgages  a 
security,  it  being  well  known  that  it  would  be  impos- 
that  the  great  commercial  marine  of  England  could 
unless  there  were  means  of  obtaining  money  upon 
curity  of  vessels  themselves. 

mach  for  the  sums  of  money  to  which  I  have  al- 
.  I  have  not  the  slightest  hesitation  in  saying  that, 
ler  I  look  at  the  law,  or  to  the  transaction  itself, 
nted  with  fraud,  on  both  grounds  it  is  my  duty  to 
unce  against  the  validity  of  the  bond  as  it  relates 
ese  two  sums  of  money;  and  I  must  say,  that 
Bdavits-  produced  in  this  cause  strongly  confirm  my  The  affidarits. 
m.  Here  is  the  affidavit  of  Mr.  Pow,  swearing  that 
vanced  the  sums  of  money  bond  Jide^  and  that  he  be- 
they  were  expended  in  repairs ;  lastly,  he  makes  oath 
t  was  to  protect  the  ship  from  the  seizure  to  which 
ras  liable  by  the  law  of  Holland,  and  to  enable  the 
to  proceed  back  to  Newcastle,  that  William  Miles  was 
elled  to  borrow,  and  did  borrow,  of  Messrs.  R.  and  J. 
ee,  the  several  sums;  whereas  the  truth  is  palpably 
he  was  the  cause  of  her  going  to  Rotterdam,  and  the 
e  of  the  threat  of  arrest,  and  that  he  it  was  who  put  the 
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Vn*  SL      ffmn/moiy  naU(  into  the  hands  of  Messrt.  Dobree,  md  m 

T^f  Tdfitfrf-    ^barised  dieQi  to  proceed.     But  1  hope  the  Coart  b  not  H} 

bpi  iinpottd  upofi  by  an  affidavit  of  thi?  descriptioti.     Nof  is 

it  ill  the  iMit  degree  mended  by  the  afSdavit  of  Me^n 

Dobrae^  who  tat m  to  have  lent  themseWeB  to  the  trnnsactioQ 

i^  •  fOtannfT'  by  t)o  nieana  creditable  to  theni^     They  sweur 

that  they  actually  and  bond  Jide  did  advance  add  pay  off  id 

t..:   !,;.„  ;       Jamaa  B«Paw  ^ese  sums.     What  do  they  oiean  by  aetua% 

'    "*  "  adfaneiig?     Why^  if  it   vi^ere  put  into   simple  and  plain 

JBuliilly  tfiat^KHsactioti  wasthifl^^ — thatj  having  reed vfd  i 

^***^— f-iflatfam  from  Mr*  Pow,  of  the  fiituaticin  he  wa^  m, 

*    they,  by  Ua  daj^ir^,  and  by  his  direction,  had  given  Ma 

l^radit  inr  the  ailtii»  with  directions  to  obtain  the  Fepaymat 

llMCBialBtol-  en  the  aUp  i|atlf.    This  part  of  the  case  is  tainted  witi 

adwNmftaad.   ft^iiJ  f^^om  beginning  to  end. 

I  have  now  to  address  myself  to  the  remaining  eomidcfi- 
tkKV  namdiyy  the  £50  lo  advanced.  Now,  I  doubt  vm 
invah  whedierp  when  I  And  a  bottomry -bond  given  in  tk 
fiNm  and  under  the  drcumstauces  in  which  ihia  bond  mt 
gtveily  and  where  the  British  master  has  been  90  Imposd 
Ippoil  by  tjureata  improperly  used — and  which  threats  ougbt 
never  to  be  employed  on  such  occasiona — I  doubt  veff 
much  whether  I  am  justified,  under  any  ei re u instances,  in 
pronouncing  for  the  validity  of  any  part  of  the  bond.  B>iij 
under  present  circumstances^  I  am  clearly  of  opinion  tlut 
I  ought  not^  because  there  is  no  evidence  before  me  thit 
this  £50  was  necessary  for  the  purpose  of  enabling  the  «iiip 
to  return  from  Holland ;  there  ia  no  evidence  before  m 
that  what  was  necessary  might  not  have  been  obtained  fnm 
another  house ;  there  is  no  evidence  that  any  sm^h  attempt 
was  made;  in  short,  there  is  no  evidence  whatsoevef  10 
clear  up  the  suspicious  part  of  the  transaction*  Jt  u  pj 
conviction  that  this  £50  was  pressed  upon  the  master  to  gift 
Bond  pro-  a  colourable  appearance  to  the  bond.  I  am  perfectly  sitts* 
anUnst,  with  ^®^  *^*^  ^^^  ^*^^  cannot  be  pronounced  for ;  I  pronouDoe 
cotto.  against  it^  with  costs,  and  dismiss  the  party* 

Proctors: — En^kl^ari,  for  the  bondholders;  PuUef^  Ibr  the 
mortgagee. 
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Vvnogamt  eourt  of  eanUttutp^ 

February  28. 

ELAIOIE,     BT    HIS    GUARDIAN,     AND     CrAIOIB     INTER-       Domici].— A 

[NO,  AGAINST  LswiN  AND  OTHERS. — Act  OH  Petition.  E "  i^^J  ^ 

deceased    in  this  case  was  Lieutenant-Colonel  John  officer  id   the 

5ie,  who  died  at  Hatchett's  Hotel,  Piccadilly,  23rd  No-  e^^7„^  ^* 

>er,  1840,  leaving  a  will  (the  subject  of  the  suit)  dated  Company,    on 

October,  1840.     He  left  a  widow  and  four  children,  all  ft»rlojigh,  whose 

m.  Ml        1  .  1  «   ,       ,  11  .  .        domicil  of  on- 

9*8.     1  he  will,  which   was  of  the  deceased  s  writing,  gio  ^^ag  scot- 

anattested,  commenced  as  follows :  «*  I,  John  Craigie,  5^»    '"    ^^^ 

>utenant-Colonel  in  the  East-India  Company's  service,  and  admitted  to 

le  Bengal  establishment,  do  by  this  deed  make  my  last  probate    in    a 

and  testament,  videlicet."    It  then  premises  that,  as  his  ^^i^  ^q  |^  j^J 

was  well  provided  for,  by  marriage-settlement  and  other-  valid  by  the  law 

he  thought  it  unnecessary  to  make  any  further  provi-  decwaed 'being 
for  her,  and  after  bequeathing  certain  legacies  to  rela-  considered    to 

«.*^o..^w^.  ^^^  been  still 

,  proceeds.—  domicUed   in 

:er  provision  has  been  made  for  the  payment  pf  the  above- 
oned  bequeathments,  I  leave  and  bequeath  the  whole  of  the 
ntng  property  of  which  I  am  possessed  to  my  four  children, 
divided  among  them  equally,  share  and  share  dike ;  the  in- 
,  or  such  portion  of  the  interest  as  the  trustees  shall  think 
r,  to  be  paid  for  the  use  of  each  child,  and  the  principal  to 
ide  over  and  paid  as  each  child  shall  respectively  attain  the 
f  twenty-five  years.  I  nominate  and  appoint  the  Reverend 
ird  Lewin,  John  Pascal  Lark'ins,  Esq.,  of  London,  and  Wil- 
Bell,  Esq.,  of  Queen's  Street,  Edinburgh,  to  be  executors  of 
eed.  Witness  my  hand  and  seal,  this  14th  day  of  October, 
ndon,  in  the  year  of  our  Lord,  1840. 

us  will  was  signed  by  the  deceased  (being  then  at  Hat- 
's Hotel),  and  the  envelope  containing  it  was  marked 
r  will,  John  Craigie.** 

the  first  instance,  the  executors  were  cited  to  propound 
irill  in  this  Court,  or  to  shew  cause  why  administration 
Id  not  be  granted  to  Mr.  Mackintosh,  the  guardian  of 
hildren,  the  widow  intervening  in  the  cause.     An  ap- 
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Vn.  tQL      pearance  was  given  to  the  decree  on  behalf  of  the  e&ectitcii 
^/TT"        under  protest. 


Addarm,  D.,  id  support  of  the  protest, — The  question  now 

is,  not  where  the  deceased  was  domiciled,  but  which  i«  tin 

Jii^lS»  proper  Court  to  try  that  queation«     But  the  question  ne«d 

^MmqiH^)      jjQ^  |jg  raised  at  alK     The  will  is  to  the  prejudice  of  imk 

'  '''    ^'-      body  but  the  widow,  and  she  has  no  desire  that  there  tb&M 

^|WI*  'i , .    .  be  any  auit«     The  wiU  has  been  proved    in  Scotland,  td 

^*^' ,  .  ^^y  fihould  the  question  of  dotnicil  be  raised  heje  on  hM 

r.    of  the  minor  children^  who  are  benefited  by  the  will?    tte 

-' .  domicil  may  be  collected  from  the  language  of  the  will  ibd( 

.      , ..   ,      '*  I  do  by  thiji  rfea//*  which  shews  that  the  deceased  cc 

^  dered  himself  a  Scotchman,  and  the  will  ia  valid  acccfrdiiif 

to  the  law  of  Scotland*     This  Court  is  not  the  proper /onw; 

the  Scotch  Court  h  in  poMcssion  of  the  cause  ;  the  niliy 

been  proved  there  with  the  consent  of  all  the  executor*  id 

of  the  relict,  and  any  question  of  domicil  shotild  be  TaiaedB 

Scotland- 

Bohertstmt  D.,  on  the  same  side. 
Sir  J&kn  Dodson^  Q*  A,,  con^r^. — The  will  is  invaliil  f 
the  deceased  was  domiciled  in  this  country.  It  is  impcv' 
to  divide  tlie  questions  of  domidl  and  the  validity  of  t^ 
will.  This  is  the  strongest  possible  case  of  English  donlci 
Almost  the  whole  property  is  in  England  (besides  whatbia 
India),  the  only  available  property  in  Scotland  being  £1^ 
No  question  was  raised  in  the  Scotch  Courts  as  to  the  ^(m- 
cil,  or  as  to  the  validity  of  the  will ;  they  are^  therefore,  vA 
really  in  possession  of  the  cause.  But  there  muErt  be  a  rr- 
presentation  here,  and  this  Court  must  decide  either  to  gnat 
administration  or  probate  of  this  will.  Any  party  luaf  afl 
upon  this  Court  to  adjudicate  on  the  question.  The  widw 
may  have  declared  that  she  would  not  oppose  the  will  bot 
had  she  tlien  a  full  knowledge  of  her  rights  ? 

Jenner,  D,^  on  the  same  side* — ^The  executors  acted  wrasf 
in  the  first  instance  in  taking  the  will  to  the  S<xrtch  Couit 
JuDOMtmr.  SiE  H.  JjSNKEit  FtTsT. — Suppose  the  executors  ohtund 

probate  of  the  will  in  Scotland^  and  the  widow  applied  bet 
for  administration  to  her,  on  a  suggestion  that  the  d&x^ri 
died  without  any  will  valid  in  laWf  and  the  erecutors  W 
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[d»  *'  Here  is  a  will  valid  by  the  law  of  Scotland  /*  could      Fxb.  2a 

is  Court  refuse  to  hear  the  question  of  domidl  argued  ?      q^^Z^  y 

the  question  of  domicil  were  raised  in  both  Courts  at  the        Ltwm. 

me  time,  must  it  not  be  heard^  an  appeal  from  one  decision 

ing  to  the  House  of  Lords^  and  from  the  other  to  the 

idicial  Committee  of  the  Privy  Council  ?    I  do  not  see  how 

e  Court  can  get  rid  of  its  jurisdiction. 

I  am  clearly  of  opinion  that  the  Court  is  bound  to  over- 

le  the  protest,  and  to  assign  the  party  to  give  an  absolute 

»pearance.    The  party  deceased  was  a  Scotchman  by  birth, 

It  he  left  Scotland  at  an  early  age  and  went  to  the  East 

idies^  where  he  obtained  a  commission  in  the  East^India 

nnpany's  military  service :  what  may  be  the  effect  of  the 

cis  must  be  determined  hereafter  in  this  Court,  or  the 

M>tcfa  Courts,  or  both.     But  the  question  will   come  to 

iSi — ^what  was  the  domicil  of  the  party  ?     The  decision  of 

Is  point  must  determine  the  validity  of  the  will.    The 

lestion  now  is,  not  as  to  probate  of  the  will,  but  as  to 

,e  jurisdiction  of  the  Court,— whether  a  party  interested 

npsetting  a  will,  by  shewing  it  to  be  invalid,  and  which 
n  only  be  done  in  this  Court,  should  have  an  opportunity 
*  instituting  a  suit  here.  How  is  it  that  such  party  cannot 
vwe  a  right  to  do  so  ?  I  cannot  see  hew,  under  all  the  dr- 
imstances,  this  Court  can  hold  its  hand ;  I  cannot  find  any 
DBilar  casein  which  this  Court  has  held  its  hand.  The 
■eat  bulk  of  the  property  is  in  England,  and  I  cannot  see 
by  the  Court's  jurisdiction  should  be  objected  to.  The 
(nirt  cannot  stay  its  hand ;  I  am  of  opinion  that  the  Court 
txmnd  to  proceed.  Would  it  be  an  answer  to  a  mandamus 
ma  the  Court  of  Queen's  Bench  that  the  proceeding  would 
t  irregular,  because  it  had  been  alleged  that  the  deceased 
«8  domiciled  in  Scotland  ?  I  do  not  think  the  Court  could 
Mke  such  a  retun;^.  I  do  not  consider  that,  by  proceeding, 
ahcmld  deprive  the  Courts  of  Scotland  of  jurisdiction ;  that 
ley  have  any  privity  of  the  cause  or  arq  in  possession  of 
y  and  meUor  est  conditio  possidentis. 

Under  all  the  circumstances,  I  am  of  opinion  to  overrule    Protest  over- 
le  protest  and  require  the  party  to  appear  absolutely.    The  '^^^^ 
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Feb.  28.      widow's  consent  to  the  probate  in  Scotland  is  not  binding 
^TT        upon  her;  there  is  nothing  to  shew  that  she  consented  with 
Lewm.  '     A  ^ul)  knowledge  of  her  rights. 


1842.  An  absolute  appearance  was  accordingly  given  on  the  pot 

of  the  Rev.  Mr.  Lewin,  one  of  the  executors,  and  his  Act  on 
Petition  alleged  :— 

Petition.  That  the  testator  was  bom  at  Glasgow,  in  1786,  of  Scotch  in- 

cestors ;  that  he  was  never  out  of  Scotland  till  1804,  when  he  went 
to  India,  and  entered  the  East-India  Company's  military  senriei^ 
in  the  24th  regiment  of  Bengal  Native  Infantry ;  that  he  continiul 
in  India  till  1837»  with  the  exception  of  two  absences,  betweet 
1819  and  1823,  and  February  1834  and  December  1835,  on  tht 
first  of  which  occasions  he  came  to  England  specially  delegated  oa 
a  mission  by  the  Marquess  of  Hastings,  in  discharge  of  the  doti» 
whereof  he  spent  the  greater  part  of  his  time  in  London,  aai 
where,  in  1823,  he  married  his  present  Mridow,  who  accompaaiift 
him  back  to  India,  and  bis  second  absence  was  to  the  Gape  of 
Good  Hope,  for  the  benefit  of  his  health;  that  the  deceatei 
left  India  in  1837,  on  a  furlough  for  three  years,  renewable  as  «f 
course  for  two  years  more,  within  which  period  he  reckoned  tint' 
his  then  rank  of  lieutenant- colon  el  would  turn  into  fall  colonelcyi 
so  as  to  preclude  the  necessity  of  his  returning  to  India;  that  tl» 
deceased  at  all  times  entertained  and  expressed  an  ayersion  t» 
India  as  a  place  of  residence,  and  on  his  final  return  from  thenes 
(in  August,  1837),  he  proceeded  direct  to  Scotland,  where  he  t^ 
rived  with  his  wife  and  family  in  October,  1837  ;  that  from  sack 
time  till  August,  1839,  they  resided  in  Scotland,  though  only  in  a 
furnished  house,  but  the  deceased  was  in  search  of  a  more  perma- 
nent description  of  residence,  and  in  1 838,  he  used  ineffectual  eo- 
deavours  to  purchase  the  lease  of  a  mansion  called  Muirhonie, 
near  Edinburgh;  that  in  August,  1839,  the  deceased's  health  ani 
that  of  his  family  being  such  as  to  require  a  change  of  air,  they 
quitted  Scotland,  under  medical  advice,  and  came  to  England,  sad 
after  occupying  fui-nished  lodgings  in  London  for  about  niae 
months,  removed  for  the  sake  of  a  warmer  climate  to  Plymouti^ 
where  the  deceased's  family  continued  in  the  occupation  of  for* 
nished  houses  till  his  death  ;  that  the  deceased  himself  was  not  it 
Plymouth  after  September,  1 840,  when  he  went  to  Scotland,  where 
he  remained  till  November,  and  died  suddenly  on  his  way  from 
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and  to  Devonshire,  there  to  rejoin  his  family :  affidavits  and       pn.  28. 
>ita  were  annexed  in  supply  of  proof.  -7-7 

reply  to  the  Act,  on  behalf  of  the  minors,  it  was  alleged  that  ]^!1J' 
lomicil  of  the  deceased  was  uninterruptedly  English  from  his 
mce  into  the  East-India  Company's  service  in  1804 ;  that  the 
he  married  in  1823  was  an  English  woman;  that  his  eldest 
vas  sent  from  India  to  England  for  education,  and  did  not 
eed  to  Scotland  previous  to  1 837 ;  that  the  deceased  had  oh- 
(d  a  prolongation  of  his  furlough  till  4th  March,  1841  ;  that 
as  not  with  his  wife  and  children  in  Scotland  at  any  time  sab- 
ent  to  August,  1839,  and  the  only  occasion  of  the  deceased's 
ceding  thither  was  in  September,  1 840,  when  he  attended  his 
3r  in  his  last  illness,  and  he  returned  to  England  immediately 
'  the  funeral. 

'ddamsy  D. — ^The  general  principles  of  domicil  are  known  1843. 
admitted.  Bruce  v.  Bruce.*  I  admit  that,  by  proceed-  aIgoment. 
to  India  and  entering  the  military  service  of  the  East- 
la  Company,  the  testator  became  an  Anglo-Indian,  or 
flishman^  by  domicil ;  but  I  contend  that  he  abandoned 
:  acquired  domicil,  and  that  he  resumed  his  domicil  of 
in.  The  domicil  of  origin  is  easily  recovered,  and  if  it 
Lt  all  a  matter  of  doubt,  the  domicil  of  origin  should  pre- 
•  This  is  not  a  case  of  distribution  under  an  intestacy » 
a  case  of  testacy,  to  which  different  considerations  apply, 
ler  what  circumstances  did  he  abandon  his  acquired  do- 
ll in  1837  ?  He  quitted  it  on  a  three  years'  furlough^  in 
expectation  that  he  should  become  a  full  colonel,  and  be 
5  to  retire.  In  his  letter  to  Mr.  Bell,  26th  June,  1840, 
discusses  the  expediency  of  obtaining  a  seat  in  Parlia- 
it,  and  he  says,  *<  I  hate  the  thoughts  of  returning  to 
ia.**  Although^  therefoire,  he  had  become  an  Anglo- 
ian,  he  had  completely  abandoned  that  domicil.  Did  the 
Iksl  of  origin  then  revive  ?  I  should  have  much  to  say, 
reason  and  principle,  in  favour  of  the  affirmative  of  that 
Dosition,  if  it  were  res  Integra;  but  the  case  of  Munroe 
hugUuf  is  against  me.  I  contend,  however,  that  he  re- 
fred  his  Scottish  domicil,  both  in  fact  and  intention, 
lediately  on  his  return,  he  proceeds  to  Scotland,  and  re- 

♦  2  B.  &  P.  229  n.  t  5  Maddox,  379. 

>L.  II.  2  c 
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Fn.  sa      rides  there  with  his  family  continiioiuilj  finr  two  jmn,  \ 
0^^^^     18S9.    Suppose  he  had  died  in  itimare  from  India  torn 
"    '    *     Scotland,  that  would  have  sufficed  to  give  him  a  SooOi 
doDudl  under  Munroe  ▼.  Dotiglai.    It  waa  not  his  fimk  A 
he  did  not  obtain  a  permanent  abode  in  Scotland.    In  M 
letter  to  Mr. Barstow,  7th  May^   1640,  be  §Myh  "I  In 
been  sojourning  during  the  last  twelve  montha  in  Eiyiai 
and  contrasting  the  softness  of  Devonshire  with  the  r^ovtf 
your  northern  capital;  but  the  climate  here*  thonfin 
and  grateful  to  the  senses,  is,  I  think,  enfeebUng  to  tba»  J 
stitution,  and  does  not  agree  with  me  and  my  Sua3jmi4m 
as  Scotland ;  I  am  purposing,  thereibre,  to  retom  mik 
myself  somewhere  near  Edinburgh."    In  his  ktteruK 
sister,  16th  September,  18S9,  he  says,  "I  loogtobihi 
and  once  more  settled  in  a  comfortable  house ;"  sndk 
ther,  dated  14th  October,  18S9,  «'My  wish  anddahthl 
long  been  to  setde  somewhere  near  Edinborgii»  vUl   fl 
am  quite  certain  is  better  suited  for  all  of  usthsnuv  A 
pkce."    The  cases  of  SomenUk  v.  SamenUhf*  Bmjk 
Bruce,  and  Mumroe  v.  DomgUu,  were  questions  of  dan 
tion  under  intestacy.    Where  a  person  dies  ioImM 
presumption  is  that  he  intended  Us  property  to  be  Afm 
of  by  the  lex  domicUU;  but  there  is  no  such  prttsnf** 
where  there  is  a  will.     Here  the  testator  shews  the  niod«» 
which  be  wished  his  property  to  be  disposed  of,  and  bta 
Court  to  be  astute  to  defeat  his  intentions  ?     By  the  vflf 
terms  of  his  will^  he  fixes  himself  a  Scotchman,  and  it«< 
evidently  executed  under  the  impression  and  belief  tli^^ 
would  carry  out  his  intentions. 

Robertson^  D.,  on  the  same  side. 

Sir  J,  Dodson,  Q.  A.,  contr^, — Our  case  is^  that  die  Elf 
lish  domicily  which  the  deceased  acquired  when  he  v(i<<> 
India,  was  never  put  off.  The  doctrine  laid  down  by» 
John  Nicholl,  in  Stanley  v.  Bernes,\  and  confirmed  by  ta 
Court  of  Delegates,  is,  that  the  lex  domicilii  applies  in  cii* 
of  testacy  as  well  as  of  intestacy.  This  rule  has  beenW'  i| 
lowed  in  De  Bonneval  v.  De  BonnevaLX     The  acquired* 

'    •  5  VcR.  jun.  750.  t  3  Hagg.  E.  R.  37a  fl  Cot* 
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can  only  be  put  off  animo  etjacio,  not  by  intention      Feb.  28. 

Munroe  v.  Doughs.    The  deceased  never  had  any     Ctwm  v. 
or  permanent  abode  in  Scotland  after  his  return  from        Lewiiu 

Whilst  he  retained  his  commission  in  the  military 
e  of  the  East-India  Company^  he  was  liable  to  be 
lack  to  India,  and  it  is  clear  from  his  letters  that  he 
mplated  the  necessity  of  returning  thither.  He  writes 
'.  Bell : — **  I  ought  to  have  been  a  colonel  a  year  ago  by 
)ual  calculations,  but  I  have  still  five  steps  to  get  be- 
reach  that  result ;  now,  unless  I  get  these  steps  in  the 
:wenty  months,  I  must  return  to  India,  or  I  should  be 
i*  the  service,  according  to  Act  of  Parliament."  There 
«en,  therefore,  no  abandonment  of  his  Anglo-Indian 
il ;  he  might  have  contemplated  fixing  his  residence  in 
Ad  after  he  had  obtained  his  colonelcy,  but  that  was  a 
floating  intention ;  his  letters  shew  that  he  had  not 
xnade  up  his  mind.  The  will  is  called  a  ''deed," 
:« It  is  inferred  that  the  deceased  considered  himself  a 
^man ;  but  it  begins  by  describing  him  as  ''  a  lieute- 
^olonel  in  the  East-India  Company's  service."  A 
m  law  term,  finding  its  way  into  the  will  of  a  person 
i'tch  origin,  proves  nothing,  and  the  bulk  of  his  pro- 
^as  in  England, 
ler,  D.,  on  the  same  side. 

^  H.  Jennbr  Fust. — The  facts  of  this  case  lie  within  Judgmxvt. 
'ow  compass,  and  I  do  not  think  it  is  difficult  to  deter- 
the  law  which  is  applicable  to  them. 

B  domicil  of  the  deceased  was  in  Scotland,  or  India,  or  History  of 
^d ;  but  it  is  quite  immaterial  for  the  present  purpose  ^ 
ler  it  was  India  or  England,  because  the  law  of  India 
P  England  is  the  same  with  respect  to  the  execution  of 
the  Legislature  of  India  having  assimilated  the  law  of 
to  the  law  of  this  country.  By  birth  he  was  a  Scotch- 
but  he  abandoned  his  domicil  of  origin,  and  acquired 
er,  when  be  entered  the  service  of  the  East-India 
^any.  When  he  was  in  England  ft'om  1819  to  1823, 
1  not  visit  Scotland,  and  the  explanation  given  is,  that 
me  on  a  special  mission  from  the  Marquess  of  Hastings, 
uties  of  which  occupied  most  of  his  time.    I  therefore 
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Feb,  28.  pass  by  this  circumstance,  and  the  visit  to  the  Cape  of  Good 
Craiaie  ▼  Hope.  I  do  not  think  it  is  a  very  important  circumstucff 
LeuHn.  that,  when  in  London,  in  1823,  he  should  have  manied  m 
English  lady,  he  being  then  domiciled  in  India.  As  it  doa 
not  appear  that  he  had  any  intention  of  relinquishing  lk 
service  till  he  had  got  a  full  colonelcy,  on  his  return  ftm 
India,  in  1837,  he  must  have  contemplated  at  least  the  por 
sibility  of  being  obliged  to  go  back  again  for  a  abort  peiiai 

From  the  circumstances  stated  in  the  Act  on  Petition  td 
the  affidavits,  the  Court  may  come  to  the  condo8ioa,tiul»if 
every  thing  had  fallen  out  according  to  his  wishes,  thed^ 
ceased  would  have  taken  up  his  residence  in  Scotland ;  fit 
it  is  impossible  to  look  at  his  letters  without  seeing  thit  k 
had  a  decided  preference  for  the  place  of  his  birth ;  but,  a 
it  has  ofVen  happened,  his  wife  was  of  a  different  opinioi; 
she  preferred  a  residence  in  England,  and  she  persuaded  thi 
deceased  that  it  would  be  better  for  her  and  the  children. 

It  has  been  asked  by  one  of  the  Counsel,  when  w»  'i 
that  the  Indian  domicil  was  abandoned  and  the  Scotch  di* 
micil  re-acquired  ?  The  answer  was, — when  he  went  H 
Scotland  in  1837,  for  the  purpose  of  residing  there;  at 
the  question  is,  whether^  when  he  came  from  India  in  ISA 
and  went  to  reside  in  Scotland,  he  went  there  animomanen^ 
with  the  intention  of  taking  up  his  final  and  permanent  resi- 
dence there.  This  depends  very  much  upon  his  situation  at  the 
time, — whether  he  could  abandon  his  Indian  domicil  whilst 
he  held  a  commission  in  the  East-India  Company's  service. 
If  it  was  not  his  intention  to  abandon  his  acquired  domiciL 
the  fact  of  his  going  to  Scotland  would  not  be  sufficient; 
and  he  could  not  carry  that  intention  into  effect  but  upon  t 
condition,  since,  whilst  he  retained  his  commission,  he  mufi 
have  returned  to  India  if  a  certain  event  did  not  take  placR 
What  was  his  situation  in  the  year  1837  ?  It  is  clear  that, 
when  he  arrived  here,  he  retained  his  commission  in  the 
East-India  Company's  service ;  and  not  only  so,  but  he  can» 
here  on  leave  of  absence,  with  (it  is  said)  a  great  probabilitf 
of  its  being  extended,  from  1837  to  1842,  and  he  did  apply 
for  and  obtain  an  extension  of  the  term.  He  quitted  Intfii 
only  for  temporary  purposes ;  he  left  it  not  with  any  htd 
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Intention  not  to  return,  except  on  one  condition — ^namely^       Fbb.  28. 
his  attaining  a  full  colonelcy^  and  therefore  it  comes  to  this     ^^^  y 
question :  whether^  having  quitted  India  for  temporary  pur-       Ltwm, 
poees^  he  converted  this  temporary  removal  into  a  pernia> 
nent  abandonment  of  his  acquired  domidl. 

The  important  point  is,  whether,  when  he  went  to  Scot* 
land  in  1837,  he  went  there  aittmo  manendi,  I  am  of  opi* 
nkm  that  he  went  with  the  intention  of  residing  there  so 
long  as  the  rules  of  the  service  would  permit,  but  no  longer, 
and  it  appears  from  his  correspondence  that  he  did  con- 
iKDpIate  a  return  to  India,  in  order  to  be  in  a  situation  to 
obtain  the  rank  in  the  service  he  sought,  and  then  to  quit 
India  for  ever.  In  proceeding  to  Scotland,  therefore,  he 
cannot  be  said  to  have  changed  his  domidl  animo  et  facto; 
he  went  to  reside  there  only  during  the  term  of  his  absence 
llrom  India,  for  when  he  should  return  to  India,  I  do  not  say 
bis  Indian  domicil  would  have  reverted,  for  in  point  of  fact  he 
liad  never  been  divested  of  it.  He  quitted  India  for  tempo- 
lary  purposes,  which  might  have  been  converted  into  perma- 
nency, if  a  certain  casus  had  happened  in  the  meantime ;  but 
I  cannot  conceive  that  a  person  who  still  holds  a  commission 
fa  the  East-India  service,  constituting  the  domidl  of  the  party, 
trho  is  absent  from  India  on  leave  for  a  definite  period,  capa- 

,  He  of  being  extended,  can  be  said  to  have  left  his  domidl 

,  and  taken  up  another  animo  manendi, 
■  In  1839,  when  he  quitted  Scotland,  his  Indian  domidl 
rtill  continued ;  I  do  not  consider  that,  having  left  England 
fa  1887  and  proceeded  to  Scotland,  he  had  divested  himself 
af  the  domicil  he  had  acquired  by  entering  the  East-India 
CSompany's  service.  In  1839,  he  returned  to  England  with 
Ma  wife  and  family,  and  if  the  question  had  been  whether 
fa  had  abandoned  his  Indian  domidl  and  acquired  an  Eng- 
Ihh  domidl,  there  might  be  some  doubt.  But  this  is  not  a 
faestion  between  an  Indian  domicil  and  an  English  domicil, 
fait  between  an  Indian  domidl  and  a  Scotch  domidl.  In 
N39  and  1840,  he  was  resident  in  this  country,  with  the 
ittepdon  of  a  short  time,  when  he  went  alone  to  Scotland  ; 
ke  returns  to  this  country,  with  the  intention  of  joining  his 
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FxB  2a      ^i^<^  <^d  family  at  Plymouth,  and  during  the  journey  be 

JT*         dies  in  London. 

Lnoin,  -^  °®  great  question  is  this :  what  is  necessary  to  constitate 

wu  «        .-A  change  of  domicil  ?     The  answer  is,  that  it  must  be  ef- 

What  consti-  ^        ,  *    .  ^  ,     ,  .    .  , 

tutes  change  of  fected  ammo  et  facto  ;  both  must  concur :  it  is  not  enough 

domicU.  that  there  should  be  intention,  without  the  fact ;  it  is  not 

enough  that  there  is  Xhejdctum^  without  the  ankmu.  The 
result  of  all  the  cases  shews  that,  should  either  circumstanoe 
be  deficient,  the  domicil  is  not  changed ;  that  a  domicil  onoe 
acquired  remains  till  it  be  thus  altered  and  another  acquired; 
and  that  length  of  time  is  not  sufficient,  if  the  purpose  be 
temporary,  whilst  one  day  may  suffice  if  the  intention  be 
fixed.  If  a  person  remains  a  single  day  in  a  country  witli 
the  intention  of  taking  up  his  permanent  residence  there^ 
that  may  be  sufficient  to  change  the  domicil ;  on  the  odier 
hand,  whatever  length  of  time  he  may  remain  there,  the 
domicil  will  not  be  changed,  unless  intention  conspire  widi 
the  fact. 

The  evidence.  What  is  the  effect  of  the  exhibits  annexed  to  the  Act  on 
Petition  ?  The  letter  from  the  deceased  to  Mr.  BarstoWr 
dated  '^  Plymouth,  7th  May,  1840,"  shews  nothing  man 
than  an  intention,  a  wish,  to  settle  in  Scotland,  if  he  could 
get  the  lease  of  Muirhouse,  near  Edinburgh ;  it  shews  no 
more  than  a  wish  and  intention  to  settle  there.  On  the  26di 
June,  he  writes  to  his  friend,  Mr.  Bell,  and  in  this  lettar 
he  speaks  of  the  probability  of  his  being  obliged  to  return 
to  India,  if  it  be  only  "  to  go  out  and  come  back."  How, 
then,  can  it  be  said  that,  at  that  time,  he  had  finally  aban- 
doned India  ?  He  says,  *<  I  long  in  the  meantime  to  get 
myself  fixed  in  some  location  where  I  could  take  root:*'  so 
that  he  did  not  consider  himself  located,  though  he  had  an 
intention  of  "taking  root"  somewhere.  The  letter  further 
mentions  his  desire  to  place  his  son  with  a  civil  engineer 
in  the  neighbourhood  of  Edinburgh — all  shewing  a  wish, 
and  intention  and  inclination  to  settle  in  Scotland  if  dr- 
cumstaiices  enabled  him  to  do  so ;  but  this  letter  proves  thai 
his  location  was  not  fixed  on  the  26th  June,  1840.  There 
are  other  letters,  or  parts  of  letters,  from  the  deceased  t0 
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tery  in  1839,  which  carry  the  case  no  farther ;  they      Fxb.  2a 
he  wish  of  the  deceased  to  settle  in  Scotland^  but  not     nS^ 
e  had  done  so:  he  was  still  subject  to  be  called  to        Lewm.  ' 

e  are  some  affidavits,  the  most  important  of  which, 
se  who  contend  for  the  Scotch  domicile  is  that  of  Mr. 

one  of  the  executors,  as  well  as  one  of  the  parties, 
eposes  that  the  deceased  has  on  many  occasions  ex- 
l  to  him  "  the  greatest  aversion  to  India  as  a  place  of 
ce  even,"  and  that  the  deponent  is  impressed  with 
>ng  persuasion  that  his  visit  to  Scotland  in  1837  <<was 
view  all  along  to  a  more  permanent  description  of 
ce  there."  This  appears  to  me  to  carry  it  no  further  Shews  inten- 
e  expression  of  a  wish  and  intention  to  locate  him-  ^"'  ^"'  "^ 
Scotland,  but  it  does  not  shew  that  he  had  done  so. 
independent  of  this,  I  am  of  opinion  that  the  de- 
had  not  abandoned  his  Indian  domicil,  and  was  not 
tuation  to  do  it ;  that  he  never  intended  to  do  so 
he  obtained  the  rank  of  full  colonel,  and  therefore, 
^h  he  might  have  had  an  intention  to  settle  in  Scot- 
ind  although  he  might  have  actually  purchased  a 
there,  and  resided  there  during  the  whole  time,  I 
have  a  difficulty  in  holding,  as  he  still  retained  his 
ision,  obliging  him  to  return  to  India,  though  only 
lort  time,  that  he  had  actually  abandoned  his  Indian 

and  re-acquired  a  Scotch  domicil.  I  cannot  under- 
low  he  could  have  abandoned  his  Indian  domicil 
the  connection  which  gave  him  that  Indian  domicil 
Misted  in  full  force. 

of  opinion  that  the  domicil  of  the  deceased  acquired  The  Indian 
I  was  never  abandoned,  and  that  he  was  still  domi-  gbJIJJdoned  *^' 
lere  at  the  time  of  his  death,  and  his  domicil  being 
or  English,  not  Scotch,  the  Scotch  law  cannot  deter- 
le  validity  of  his  will.  I  must  pronounce  against  the 
r  of  the  will,  as  not  executed  conformably  with  the 
>n8  of  the  Will  Act,  under  the  decisions  in  Statdey 
es,  and  De  Bonneval  v.  DeBonneval,  that  the  law 
to  cases  of  testacy  as  well  as  of  intestacy — that  is, 
>uld  have  to  determine  the  question,  I  should  decide 
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Fib.  sa      that  this  will  is  null  and  void^  as  not  being  within  the  Inr 
Craiaie  v      ^^  *^®  domicil.     At  present,  I  need  do  no  more  than  reject 
Lewm,        the  Petition, 

Proctors : — FoiCf  for  the  party  proceeding ;  Pitcher ,  for  the  piity 
cited. 


A  will,  re-  Major  and  Mundy  t;.  Williams  and  Iles. — Cause* 
l^^nt^'^X  ~^^  ^^"  ^^'  Charlotte  Barfield,  widow,  the  deceased,  died 
which  is  del  18th  May,  1842.  On  the  15th  January,  1841,  she  dolj 
thSe^*  reWv^  ®*^^"^  *  ^^^^  whereof  she  appointed  Messrs.  John  Major 
ed;  a  will  once  and  Matthias  Mundy  executors.  On  the  2nd  Febraaiyt 
[ater^^ill**^can  ^^^'  ®^^  ^^^^  instructions  to  her  solicitor  for,  and  dnly 
only  be  revived  executed,  another  will,  whereby  she,  in  express  terms,  hf 

by  re-execu-     ^  special  clause  to  that  effect,  revoked  all  former  wills  by 

tion,  or  re-pub- 

lication.  her  made.     On  the  3rd  May,  1841,  she  again  gave  instnie- 

tions  to  her  solicitor  for  a  new  will,  and  duly  executed  tfaii 
third  will,  and  thereby,  in  express  terms,  by  a  special  dmuB 
to  that  effect,  revoked  all  former  wills  by  her  thentofbre 
made.  The  two  later  wills  were,  after  their  execution,  in 
the  possession  of  the  deceased,  but  since  her  death  neither 
of  them  has  been  found.  Probate  of  the  first  will  (of  15tii 
January,  1841)  was  stopped  by  a  caveat  entered  by  Jane 
Williams,  widow,  and  Ann  lies,  wife  of  Henry  Iles,  cou- 
sins and  next  of  kin  of  the  deceased.  The  executors,  being 
put  on  proof  of  the  first  will,  gave  in  an  Allegation, 
pleading  its  execution.  The  next  of  kin,  in  an  AllegatioOf 
pleaded  the  execution  of  the  second  and  third  wills,  whereby 
the  first  will  was  revoked,  and  that  the  deceased  having  died 
without  having  re-executed  the  first  will,  or  any  codicil  re- 
viving the  same,  the  first  will,  of  15th  January,  1841,  k 
null  and  void.  The  executors,  in  a  responsive  Allegation, 
pleaded  that  the  deceased  had  been  seriously  indisposed  finom 
the  17th  November,  1840,  and  attended  by  a  nurse;  thi( 
she  repeatedly  said,  during  the  interval  between  that  tfanc 
and  her  death,  that  she  had  been  induced  by  her  relatioai 
at  Epsom  to  sign  some  paper  or  papers  in  their  favour,  bat 
that  she  had  destroyed  the  same ;  that  her  will  was  in  the 
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ds  of  Mr.  Mundy^.and  that  he  and  Mr.  Major  were  her      Fsb.  2a 
tutors.     The  property  amounted  to  about  £600.  ■; — 

Iddams,  D.,  for  the  executors. — The  question  whether  the  Wmawu. 
of  15th  January,  1841,  is  or  is  not  revoked,  depends  /^^^^^„ 
n  the  construction  of  the  20th  and  22nd  sections  of  the 
il  Act.  I  admit  that,  according  to  the  literal  interpre- 
on  of  the  two  sections,  a  will  is  revoked  by  a  subse- 
sntly  executed  will,  and  can  only  be  revived  by  re-execu- 
1,  or  by  a  codicil  shewing  an  intention  to  revive  the 
ae.  But  the  question  is,  what  is  their  true  interpretation  ? 
«  Act  has  no  preamble,  but  the  subject-matter  of  the 
±  may  restrain  the  operation  of  general  words.  It  is 
torious  that  the  Act  was  founded  upon  the  report  of  the 
w  of  Property  Commissioners,  and  that  the  great  object 
it  was  to  do  away  with  the  varieties  of  execution^  and 
introduce  one  uniform  mode.  If  a  literal  construction 
the  Act  would  lead  to  absurd  consequences,  the  Court 
lid  depart  from  such  literal  interpretation,  as  was  done 
fJMt  v.  Knight*  and  Brooke  v.  KeiU,\  The  literal 
ming  of  the  20th  section  is,  that  a  will  is  revoked  by 
execution  of  another  will,  or  by  some  writing  declaring 
intention  to  revoke;  but  when  the  Legislature  says,  in 
22nd  section,  that  no  will,  which  shall  be  in  any  man- 
revoked,  shall  be  revived  otherwise  than  by  the  re- 
caution  thereof,  or  by  a  codicil  shewing  an  intention  to 
v^e  the  samcy  taking  this  in  conjunction  with  the  20th 
ion,  it  must  mean  such  instrument  being  in  existence  at 
'  period.  If  this  is  not  the  construction,  the  consequences 
t)e  absurd.  The  intentimi  of  the  Legislature  may  have 
^  that,  in  order  to  revoke  a  will  by  another,  or  by  a 
Sng  declaring  an  intention  to  revoke^  the  intention 
^Id  appear  on  paper ;  theUf  that  the  former  will  should 
revive  but  by  re-execution  or  by  codicil.  By  the  old 
9  if  a  will  was  revoked  by  another  will,  a  testator  might 
dttce  the  former  will,  and  say,  <*  This  is  the  will  I  wish  to 
^te.''  But  the  Act  is  to  do  away  with  parol  evidence, 
^ee  the  consequences:  a  will  may  be  revoked  by  oral 

•  1  Curt.  7e8.  t  1  Note«  of  Ca.  9a 
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evidence  of  a  destroyed  will.  Suppose  a  will  thirty  ye 
old,  and  two  witnesses  come  forward  and  say  the 
ceased  made  another  will  by  which  that  will  was  revoki 
that,  at  some  time  and  some  place,  a  subsequent  will  I 
been  executed.  I  consider  the  true  interpretation  of 
Act  to  be  this :  that  a  will  can  only  be  revoked  by  ano( 
will,  or  by  some  writing  declaring  an  mtention  to  revo 
but  that  the  will  or  paper  must  be  in  existence  at  the  t 
of  the  testator's  deadi,  and  the  Statute  says,  there  shall 
no  revival  but  by  a  formal  execution,  not  by  parol  evidei 
Suppose  there  is  evidence  that  the  testator  did  execut 
will,  is  that  to  operate  to  the  revocation  of  a  former  exist 
will?  This  would  give  great  power  to  a  disconten 
legatee. 

Jenner^  D.,  and  White,  D.,  amird,  were  stopped  by 
Court. 

Sir  H.  Jbnnbr  Fust. — The  effect  of  the  intermed 
will  was  to  revoke  all  prior  wills  made  by  the  deceased,  i 
consequently  to  revoke  the  will  of  January,  1841,  thoug 
remained  uncancelled.  The  20th  section  of  the  Act  em 
<*  that  no  will  or  codicil,  or  any  part  thereof,  shall  be  revo! 
otherwise  than  as  aforesaid,  or  by  another  will  or  cod 
executed  in  manner  hereinbefore  required/'  Now  it  is 
roitted  that  another  will  was  executed  according  to  the  ) 
and  what  was  its  effect  ?  To  revoke  the  former  will,  and 
doubt  that  will  was  revoked  to  all  intents  and  purposes,  i 
it  had  no  effect  during  the  existence  of  the  other  will.  Tl 
how  could  it  be  revived  ?  By  the  22nd  section  it  is  enac 
"  that  no  will  or  codicil,  or  any  part  thereof,  which  shall 
in  any  manner  revoked,  shall  be  revived  otherwise  than 
the  re-execution  thereof,  or  by  a  codicil  executed  in  a  m 
ner  hereinbefore  required,  and  shewing  an  intention 
revive  the  same.**  When  I  find  a  will  revoked  by  the  c 
cution  of  another  will,  as  there  is  no  codicil,  I  am  to 
if  there  has  been  any  re-execution.  Now  there  has  b 
no  re-execudon  at  all ;  there  has  been  a  destruction  of 
second  will,  but  not  a  re-execution  of  the  first  will,  an 
cannot,  in  the  face  of  the  words  of  the  Act,  ''  in  any  m 
ner  revoked,"  hold  that,  by  the  destruction  of  the  seo 
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vilJ,  the  first  will^  which  had  been  revoked  by  the  second      Fib.  S8. 
will,  was  revived.  m~^ 

I  am  of  opinion  that,  nnder  the  two  sections  of  the  Act,      wSSnu, 
nd  the  general  tenour  of  the  Act,  a  will  once  rev<Aed  by 
ht  cucution  of  a  later  will  could  not  be  revived  in  any 
liber  manner  than  by  the  re-execution  or  re-publication  of 
hst  wilL     I  therefore  pronounce  against  the  validity  of  Will  pronounc 
this  wilL  «*  agmmst. 

Proctom : — Blake^  for  the  executors ;  Blackburn^  for  the  next 
of  kin. 


MoRRics  o.  MoRRics« — Catue. — The  testator,  William      a  will,  in 
Horrice,  died  2nd  September,  1842,  leaving  a  widow,  but  1^»  '^''?L^ 
DO  children.     Shortly  after  his  death,  three  papers  of  a  tes-  ^^ich  refers  to 
tmentary  nature  were  found — namely,  a  will  (A)  dated *.P<^P«r  in  a 
Mtfa  September,  18S4,  attested  by  three  witnesses ;  a  will  JJi,j[e^^.ni 
(B)  dated  5th  December,  1838,  in  his  own  handwriting,  as  together  con- 
Hgned,  but  not  attested ;  and  a  will  (C)  dated  14th  Janu-  ^'"^S^.'lll: 
■y,  1839,  attested  by  three  witnesses.    The  last  paper  was  Such  questions 
foond  locked  up  in  the  deceased's  writing-desk,   in  his^^^®'^  ^ 
eoanting-house  at  St.  Mary  Axe ;  the  other  two  papers  were  paru  motion, 
famd  sealed  up  in  the  same  envelope  in  his  bureau  at  his 
fcndence  in  Cornwall  Terrace,  Regent's  Park.    In  paper  C 
occurs  the  following  paragraph :    **  And  I  hereby  appoint 
mj  said  wife,  together  with  my  said  brother  John,  and  his 
too,  William  David  Morrice^  of  Cambridge,  executors  of 
kUs  my  will,  to  whom  jointly  I  commit  the  winding  up 
md  settling  of  all  my  worldly  affairs  and  matters  of  busi- 
ness, observing  as  closely  as  possible  a  paper  of  directions 
left  by  me  for  that  purpose,  in  a  will  made  by  me  in  or  about 
the  year  1834,  and  now  in  my  private  bureau,  at  my  house. 
No.  14,  Cornwall  Terrace,  Regent's  Park,  London,  and 
bearing  date  in  or  about  November  or  December,  1838." 
Psper  B  commences  thus :  <<  I  revoke  all  former  wills,  or 
at  lesst  such  parts  of  them  as  would  interfere  with  the  ar- 
rangement of  my  property  ;  as  to  the  wishes  expressed  as 
to  the  burial  of  my  remains,  1  have  no  wish  to  change  my 
ideas;*'  and  it  concludes  thus  :  **  After  this  has  been  done" 
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{viz.  several  legacies  paid),  **  I  would  again  return  to  die 
terms  of  my  will  of  1834,  which,  had  not  drcumsUiicci 
been  altered,  I  would  not  have  altered ;  but  from  my  loHei 
this  year,  and  the  sale  of  Donesbome,  renders  it  neoessarj*" 
I'he  passage  cited  from  paper  C  was  considered  to  refer  ti 
paper  B,  and  that  from  paper  B  to  paper  A. 

On  the  first  session  of  Michaelmas  Term»  1842,  a  motiai 
for  probate  of  all  the  papers,  as  together  containing  the 
will  of  the  deceased,  was  rejected,  the  Court  requiring  thai 
the  paper  should  be  propounded.  An  All^ation  was  ac- 
cordingly offered,  in  a  friendly  suit,  on  the  part  of  the  wi- 
dow, pleading  the  facts,  with  a  view  of  obtaining  probate  of 
all  the  papers. 

PkilUmoret  D.,  for  the  brother  of  the  deceased  and  one 
of  the  executors,  opposed  the  admission  of  the  AU^^tioR, 
citing  Molineux  v.  Molineux  ;*  Habergham  v.  VmceiU;\ 
Smart  v.  Prttjean  y  J  and  re  Lady  Durham.^  The  case  d 
Molineux  v.  Molineux  was  the  first  instance  in  which  a  Coot 
of  law  decided  that  a  paper  dehors  the  will,  referred  to  ii 
it,  formed  part  of  the  will.  In  Lady  Durham^s  cate^  under 
the  new  law,  recently  decided  in  this  Court,  the  paper  le- 
ferred  to  was  a  regularly  executed  document,  and  there  was 
no  doubt  of  its  identity ;  but  that,  as  other  ex^parte  mo- 
tions, was  decided  pro  re  natd,  and  it  is  still  a  grave  qae^ 
tion,  which  this  Court  has  not  formally  decided,  whether, 
under  the  new  law,  a  paper  not  seen  by  the  witnesses  can 
have  operation.  The  object  of  the  Will  Act  was  to  make 
the  provisions  of  the  Statute  of  Frauds  more  binding— to 
oppose  greater  difficulty  in  the  way  of  fraud,  and  it  is  a 
sine  qua  non  that  the  witnesses  shall  subscribe  the  very  in- 
strument in  the  presence  of  the  testator,  to  prevent  the 
interpolation  of  a  will.  There  cannot  be  a  greater  facili^ 
offered  to  fraud  than  to  allow  papers  dehors  a  will  to  be  in- 
corporated with  it. 

Sir  John  Dodson,  Q.  A.,  for  the  widow. — It  is  clear  thit 
the  paper  C  is  entitled  to  probate,  and  the  reference  to 
B,  which  likewise  refers  to  A,  renders  it  necessary  that 
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il]  the  papers  should  have  probate  together,  without  which       Fib.  \g(i. 
ft  will  be  impossible  to  effect  the  wishes  and  intentions  of    j^JTJ^ 
Jie  testator.     In  Molineux  v.  Molmettx,  the  testator  had  not       Morrice. 
lefore  him,  any  more  than  the  witnesses,  the  paper  pro- 
lounced  for  as  part  of  the  will.    In  Lady  Durham's  cate^ 
he  will  was  not  before  the  testatrix  when  she  referred  to  it, 
nd  thofigh  a  regularly  executed  will  of  Lord  Durham,  it 
lad  been  revoked  by  him ;  yet  the  Court  admitted  it  to 
Nobate  as  part  of  the  will  of  the  Countess.    There  can  be 
»  doubt  of  the  identity  of  the  papers  referred  to  here,  and 
t  is  clear  that  it  was  the  tesUtor*s  intention  that  they  should 
yperate  together  as  his  will. 

Sib  H.  Jbnner  Fust. — If  the  Court  had  any  reason  to  Pea  Cur. 
ncpect  that  it  could  obtain  any  further  information  respect- 
i^  the  deceased's  affairs  beyond  what  is  pleaded  in  this 
Allegation — ^beyond  Xhejactum  of  his  former  wills^  and  the 
pboes  where  the  papers  were  found, — ^the  Court  would  admit 
this  Allegation,  subject  to  all  the  objections  at  the  hearing 
jf  the  cause,  in  order  to  form  its  own  opinion  as  to  the 
intention  of  the  deceased  and  the  effect  which  the  other  pa- 
pers would  have  upon  his  property,  as  disposed  of  by  paper 
C;  but  as  no  further  information  can  be  expected  to  be  Want  of  in- 
produced,  and  since  the  Court  must  be  left  to  find  its  way  as  ^o'™*^®"- 
wdl  as  it  can  as  to  the  real  intention  of  the  deceased,  and 
the  operation  of  the  papers,  I  must  give  my  opinion  in  this 
M^  of  the  case.  It  is  a  question  of  great  importance  to 
the  practice  of  the  Court  hereafter,  and  as  to  how  far  it 
iqaares  with  the  principles  applied  to  such  cases  before  the 
pndng  of  the  late  Act,  and  whether  the  late  Act  is  to  be 
governed  by  different  rules  of  law.  I  have  before  stated, 
vith  reference  to  Lady  Durham's  case,  how  very  inconve-  Inconvenieuce 

■dent  it  is  to  dispose  of  such  cases  on  ex-parte  motions.  oMecidingsuch 
«  ,  .      1        i_  .  <^*»«*   on   mo- 

fbese  cases  are  pressed  m  that  shape  on  every  occasion,  ever  tion. 

BDce  the  Court  allowed  the  paper  in  that  case  to  go  to  pro- 
bite,  and  more  cases  of  this  kind  have  been  brought  to  the 
notioe  of  the  Court  since  that  motion  than  I  ever  recollect 
•t  any  former  period.    I  must  take  time  to  consider  whether  Cur.  adv.  vub. 
the  circumstances  of  this  case  differ  from  those  of  other 
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Fbil  28.       cases.    Lord  Hertford's  case*  may  have  some  bearinj 

_~T~        this  case.     The  will  disposes  of  both  real  and  personal 

Morriet.      P«rty»  and  the  same  rules  must  apply  to  both. 

Such   ques-      Let  it  be  understood  that  I  will  not  on  ex-parie  mo 

i'^i2""^'  ^  decree  probate  of  such  papers.    We  must  recur  to  th< 

decided  on  mo-  *  * 

tion.  pmcticei  of  propounding  the  papers. 


The  Allegation  was  subsequently  admitted  to  proof, 

five  witnesses  were  examined,  whose  testimony  did  not 

the  circumstances  of  the  case. 

»l®^  '^^''  J'  Dodson^  Q.A.,  and  Phiilimore,   D.,   argue 

r  eU.  28.  ,    « 

before. 

JvMMBirr.  Sib  H.  Jbnnbb  Fust. — The  Court  has  no  informati< 

this  case  as  to  the  real  state  and  condition  of  the  decea 

affairs,  or  as  to  which  way  its  decision  would   fulfi 

Want  of  in-  wishes.      The  Court,  therefore,  is  left  very  much  in 

dark,  notwithstanding  the  case  has  been  argued  upon 

tion,  and  upon  the  Allegation ;  the  parties  decline  to 

nish  information,  and  leave  the  Court  to  find  its  way  as 

it  can. 

Unless  the  papers  of  1834  and  1838  are  incorporated 

that  of  1839,  the  Court  cannot  pronounce  for  the  validi 

the  three  papers.    What  is  the  paper  of  1839,  the  last 

of  the  deceased?     That  will  commences  with  revoking 

former  wills  and  codicils  by  me  at  any  time  made.'* 

testator  terms  it  his  ''  last  will  and  testament ;"  and  it 

tains  a  complete  disposition  of  the  whole  property,  res 

personal,  directing  his  executors,  in  winding  up  his  ai 

to  observe  "  a  paper  of  directions  left  by  me  for  that 

pose  in  a  will  made  by  me  about  the  year  1834,"  whid 

to  be  found  in  a  certain  place.     Now,  this  passage  ref< 

a  paper  of  directions ;  it  does  not  refer  to  the  will  of '. 

but  to  a  paper  of  directions  left  by  him  in  a  will  of  1 

it  was  by  that  paper  of  directions  the  executors  were  t 

vem  themselves.    But  there  is  a  discrepancy  betweei 

paper  and  the  whole  disposition  contained  in  the  w: 

*  See  postj  March  17. 
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nd  I  cannot  be  satisfied  that  the  deceased  meant  and      Feb.  28. 
1  it  to  be  incorporated  as  a  part  of  the  will.   It  is  not,     ^  "T" 
e  cases  of  Habergham  v.  VincefUt  Smari  v*  Prujean,       Morriee. 
dy  Durham's  case,  where  there  were  directions  by 
he  disposition  was  to  be  govemed,  and  no  discre-      DiBcrepancy 
ppeared  between  the  papers ;  here  is  a  complete  dis-  ^^««n«^«P*- 
y.     It  is  only  under  certain  circumstances  that  he  has 
is  wish  that  such  and  such  things  should  be  done^  but 
lot  directed  that  the  paper  should  absolutely  govern 
)oeition  of  his  property.     The  will  of  18S9  disposes 
vhole  property  ;  the  paper  of  1838  makes  a  different 
ion :  how  can  they  be  incorporated  as  parts  of  one 
It  is  difficult  for  the  Court  to  conceive  how  it  ever 
intention  of  the  deceased  to  incorporate  this  paper 
of  his  wilL     But  the  Court  is'  required  to  go  fur- 
id  to  pronounce  for  another  regularly  executed  will, 
\g  of  the  whole  of  the  deceased's  property,  and  ap- 
^  different  executors  from  the  will  of  1839,  and  con- 
a  different  disposition.     How  is  this  to  be  done  ?     I 
I  cannot  see  how  this  is  to  be  incorporated  as  part  of 
,  and  it  is  to  be  so  incorporated  only  because  of  the 
which  appears  in  the  will  of  1838,  ^*  I  would  again 

0  the  terms  of  my  will  of  1834,  which,  had  not  cir- 
ices  been  altered,  I  would  not  have  altered ;  but  from 
es  this  year,  and  the  sale  of  Donesbome,  renders  it 
7  :**  that  is,  **  If  I  could,  I  would  return  to  that  will ; 
urn  stances  render  it  necessary  that  I  should  alter  it." 
es  of  Habergham  v.  Vincent  and  Smari  y.  Prujean  go 

1  the  proposition,  that  an  unexecuted  paper,  which  is 
referred  to  by  a  regularly  executed  will,  may  be 

rated  with  and  taken  as  part  of  that  will ;  though  I 
is  clearly  shewn,  in  the  opinion  of  a  learned  judge, 
wtM  rather  an  evasion  of  the  law  to  give  effect  to  such 
B,  from  the  expression  of  Lord  Eldon,  in  WUkvuom 
%:*  <*The  cases,  so  far  as  they  have  gone,  have 
doubts  even  as  to  a  paper  antecedently  existing, 
arly  and  undeniably  referred  to  in  a  will;  but  I 
•  1  Ve«.  &  B.  445. 
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Fkb  28.      take  it  to  be  decided,  and  there  is  no  doubt,  that  a  pape 

^     T  made'  afterwards  could  never  be  a  part  of  the  will."    Th 

Momre  v.      .  .        ,  i.        ,         V<         ,         .         ,  n 

Mortice,      law  now  is,  that  a  paper  directly  referred  to  in  a  last  will 

though  such  paper  be  unexecuted,  may  be  considered  as  in 

corporated  and  forming  part  of  the  will,  though  the  Coui 

must  consider  whether  the  contents  of  the  paper  would  ad 

roit  of  its  being  carried  into  effect ;  and  if  the  deceased  i 

this  case  had  expressed  his  intentions  so  clearly  that  thei 

could  be  no  doubt,  I  should  have  adopted  that  rule ;  bat 

am  not  of  opinion  that  he  has  so  expressed  himself,  and 

difficulty  arises  with  respect  to  the  clause  of  revocation,  an 

he  calls  the  will  of  1839  his  ''  last  will  and  tesUment,"  an 

there  is  a  different  disposition  of  the  property  in  each.    Tl 

case  should  be  clear  of  all  doubt,  and  the  Court  should  I 

able  to  give  effect  to  the  will.     I  am  of  opinion  that  th 

case  is  not  so  clear.     If  the  circumstances  were  such  as  1 

call  upon  the  Court  to  look  into  the  deceased's  affairs,  tl 

party  should  have  afforded  the  Court  instructions  for  tlu 

purpose.     I  confess  there  is  considerable  difficulty  in  regar 

to  the  deceased's  affairs ;  but  I  find  that,  in  1838,  the  a 

teration  of  his  circumstances  was  such  as  to  lead  him  t 

alter  the  will  of  1834,  and  he  would  not  have  done  so  bo 

for  the  losses  he  had  sustained  and  the  sale  of  Donesbome- 

this  appears  on  the  face  of  the  paper,  notwithstanding  thi 

it  is  singularly  wprded — and  if  a  party  has  any  claims, 

do  not  see  that  they  may  not  be  enforced  in  a  Court  o 

Equity,  notwithstanding  that  this  Court  should  not  gran 

probate  of  the  paper. 

I  am  of  opinion,  so  far  as  the  circumstances  of  the  cas 

appear,  and  from  the  information  before  me,  that  the  wil 

does  not  contain  such  a  distinct  direction  that  the  papc 

should  form  part  of  his  will,  as  to  enable  the  Court  to  dc 

Will  of  1839  cree  probate  of  all  the  papers  together,  and  I  am  of  opinio 

Sow.""*^  ^""'^  **^  *®  P^P^*"  ^  ^®^^  contains  the  will  of  the  deceasec 
The  case  is  very  unsatisfactorily  instructed,  I  must  say. 

Proctors: — Farquhar,  for  the  widow;  Annand,  for  the  ez( 
cutor. 
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migdi  Court  ot  ammtralts* 

March  2. 

B  "  RiBY  Grove.** — Summary  Petition* — This  was  a     Wages.  --  A 

ly  a  mariner  to  recover  wages  under  the  circumstances  J^^n  fish  wSs 

1th  in  his  Summary  Petition^  which  now  stood  for  ad-  wholly  lost,  but 

MH  and  which  alleged  that,  on  the  Uth  March,  1888,  *ii^Ji^^^^! 

liby  Grove  being  at  Hull,  destined  on  a  whaling  voy-  a  mariner  had 

>  the  Greenland  fishery,  the  master  hired  the  mariner  co"^«cted    to 

^  serve,  on  condi- 

nrose  Leake)  to  serve  as  cook  on  board  during  the  tion  of  receiv- 

je,  at  the  rate  of  £2.  15*.  per  month  and  1*.  9rf.  per  >"«  ">  »*^o^ 
f  oil  obtained^  and  that  he  (Leake)  signed  the  usual  oil  obtained,  in 
I  articles ;  that  the  vessel  proceeded  to  the  fishery,  and  ***^'^^"  ^  *^ 
5,333  seals  and  7  whales,  yielding  90  tuns  of  blub-  .  Held,   that 
id  two  tons  of  whalebone;  that  on  the  27  th  June,  she  ^^i"  ^'^^  ^  ^P^ 
ammed  amongst  the  ice,  became  a  total  wreck,  and  ^^  oMbe  na- 
down  ;  that  by  the  exertions  of  the  master  and  part  of  ture  of  a  part- 
rew  (including  Leake)^  and  with  the  assistance  of  two  ^^^  *^Jj  wiSin 
^n  whalers,  70  tuns  of  blubber  were  rescued  from  the  the  jurisdiction 
I,  besides  stores^  consisting  of  whaling-boats,  whaling-  summary"SBtU 
provisions,  &c,  to  the  value  of  £100  ;  that  the  master  tion  rejected. 
»art  of  the  crew  (including  Leake)  were  taken  on  board 
vo  foreign  vessels  to  Elmshom  and  Bremen  (the  ports 
hich  they  belonged),  where  the  70  tuns  of  blubber 
landed  and  deposited  to  abide  the  claims  of  the  parties 
ed  thereto ;  that,  in  July,  Leake  arrived  in  England, 
pplied  to  Mr.  T.  W.  Torr,  the  managing  owner  of  the 
Grave,  who  was  one  of  the  owners  of  the  70  tuns  of 
or  the  payment  of  £9. 18^.,  balance  of  wages  (including 
oney),  which  he  refused  on  the  ground  that  the  title  to 
property  saved  was  undetermined;   that,   in  August, 
,  Leake,  having  ascertained  that  Mr.  Torr  had  received 
ralue  of  a  very  considerable  part  of  the  oil,  made  a  fur- 
application  to  him,  but  payment  was  again  refused, 
Lgh  Mr.  Torr  admitted  that  he  had  received  the  value  of 
tuns  of  oil ;  that  such  value,   at  £30  per  tun,   would 
)unt  to  £450,  and  that,    on  application   to   them,  the 

'0L.1I.  2  k 
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March  2.     owners  of  the  foreign  ship  at  Elmshom  stated  that  the  oil 

RhTo^    taken  on  board  their  vessel  had  produced  £884,  one  half  of 

which  had  been  paid  to  the  owners  of  the  Riby.  Grove  ;  and 

the  owner  of  the  other  foreign  ship  at  Bremen  stated  that  he 

had  paid  to  the  owners  of  the  jRt6y  Grove  £454. 

Feb.  21.  Addams.  D.,  for  the  owners. — The  ship  having  been  lost, 

Aegumxiit.         .  .       .        ,     .        ,  i         ,  .  1 

the  question  is,  whether  the  manner  can  have  his  wages  ae- 

creed  out  of  the  proceeds  of  the  oil  saved,  for  as  to  the  hosts 
and  stores,  it  is  not  suggested  that  they  came  to  the  hands 
of  the  owners.  If  the  voyage  had  terminated  favourably,  he 
would  have  been  entitled  to  It,  9d.  per  tun  of  oil  caught; 
but  could  he  recover  it  in  this  Court  ?  In  the  "  Sydnq 
Cove"^  it  was  held  by  Lord  Stowell  that  this  Court  had  not 
jurisdiction  to  entertain  a  claim  for  a  share  in  the  proceeds 
of  the  oil  taken  in  a  whaling  voyage.  In  Jette  v.  i2oy,t  it 
was  held  by  a  Court  of  Law,  that  oil-money  could  not  be 
recovered  till  the  arrival  of  the  oil  in  this  country.  It  is  a 
hard  case  upon  the  owners  to  be  sued  for  wages  after  a  lapse 
of  so  many  years. 

Phillimore,  D.,  for  the  mariner. — ^The  case  of  the  mariner 
is  much  harder  than  that  of  the  owners,  in  being  kept  out  of 
his  wages  for  four  or  five  years,  whilst  there  is  an  ample  j 
fund  (upwards  of  £900)  out  of  which  to  pay  them.    The  J 
oil  was  saved  partly  through  the  exertions  of  the  crew,  ji 
which  would  entitle  them  to  salvage.     In  the  *'  Neptune^^l  i= 
Lord  Stowell  said  that  although,  generally  speaking,  the  j^ 
crew  cannot  claim  as  salvors,  as  they  contract  to  serve  in  all 
weathers,  and  to  save  as  much  of  the  ship  and  cargo,  incase 
of  shipwreck,  as  they  can^  still  that  "  circumstances  might 
present  themselves  that  might  induce  the  Court  to  open  it- 
self to  their  claim  of  a  persona  standi  in  Judicial    [Pbs 
Curiam.  I  could  not  give  salvage  in  a  suit  for  wages.]    In 
the  "  Sydney  Cove*'  the  Court  rejected  the  claim  on  the  g 
ground  that  it  could  not  adjudicate  in  a  partnership  trans- 
action ;  but  it  is  not  so  here ;  the  oil-money  is  part  and  par- 
cel of  the  seaman's  wages.     [Yek  Curiam.    Am  I  to  take 
the  amount  of  the  property  saved,  and  apportion  it  amongit 

•  2  Dods.  12.  t  4  Tyrhw.  626.  X  1  Hagg.  A.  R.  232. 


]  ADBHRALTY  COURT.  807 

rhole  of  the  mariners  ?     I  could  give  you  only  your     March  8. 
.^Addams.   You  cannot  claim  out  of  the  cargo ;  only    jmlTq-^ 
f  the  ship  and  freight^ 

R  Curiam. — I  must  consider  this  case ;  it  is  an  im-  Cur.  adv.  vuk. 
nt  one  with  regard  to  the  jurisdiction  of  the  Court* 
t.  LusHiNGTON. — It  is  alleged  in  this  Summary  Peti-  March  8. 
Jiat,  at  the  time  of  the  loss  of  the  vessel »  a  certain  part  •'^'*®*""'- 
r  boats  and  of  her  apparatus  was  saved ;  but,  as  was 
observed,  at  the  argument,  it  was  not  averred  that  the 
rs  of  the  vessel  ever  received  the  property  so  alleged 
ve  been  saved.  Under  certain  circumstances,  unques- 
bly,  the  saving  of  any  part  of  the  vessel,  and  of  the  ap- 
us  belonging  to  the  vessel,  might  be  a  very  important 
dient  in  the  judgment  the  Court  has  to  pronounce; 
think  that,  upon  the  present  occasion,  that  averment 
loose  to  be  permitted  to  have  any  weight  at  all  upon 
edsion.  However,  a  part  of  the  cargo  was  saved,  and 
id  into  Holland — ^the  amount  saved  appears  to  me  to  be 
ry  little  importance  at  present :  it  is  alleged  that  a  cer- 
imount  of  money  was  due  to  the  owners  on  account  of 
» saved,  salvage  being  deducted,  and  that  it  has  been  paid 
to  them  ;  and  I  am  asked  now  to  admit  a  Summary 
on  on  behalf  of  a  party  claiming  to  be  paid  out  of  the 
Tty  so  saved. 

w,  it  appears  to  me  that  two  questions  arise  in  this  The  questioDB. 
ssion — one  is,  whether  the  wages  are  truly  due ;  the 
f  whether  this  Court  has  jurisdiction  to  entertain 
to  decide  upon  the  claim.  With  regard  to  the  first 
,  I  know  not  that  it  has,  and  I  believe  it  has  never, 
decided  in  this  Court  at  all;  I  mean  the  question, 
e  part  of  a  cargo  has  been  saved,  and  the  ship  has  been 
ly  lost,  how  far  a  mariner  can  prosecute  a  suit  for 
s  against  the  cargo  itself.  I  find  that  this  question  was 
1  upon  a  former  occasion,  and  that  no  opinion  was  pro- 
ced  by  the  learned  Judge  thereon.  I  allude  to  the 
of  the  "  Ladi/  Durham"*  and  the  words  used  by  Sir 
I  Nicholl  are  these :  *'  Whether,  if  any  cargo  were 
d,  it  could  be  held  to  represent  the  freight,  I  give  no 
•  3Hagg,  A.R.  196. 
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Maecb  2.     opinion ;  it  might  raise  a  very  difierent  qoestion  fVom  ^ 
RihTGr        Present."    That  was  a  case  which  apparently  imderwent 
very  great  consideration .    It  was  the  case  of  a  ship  '^  designed 
on  a  trading  voyage  from  Liverpool  to  Africa  and  badt ;  she 
sailed  with  goods  for  barter^  and  on  her  voyage  home  wu, 
with  her  cargo,  totally  destroyed ;  the  ship  and  cargo  were 
the  property  of  the  same  owner,  and  were  insured ;  Held,io 
an  action  for  wages  against  the  owner,  that»  in  conformity 
with  the  general  rule  of  law,  that  fVeight  is  the  mother  d 
wages,  the  Summary  Petition  was  inadmissible.    A  marioer 
has  no  lien  for  Wages  on  the  cargo,  as  cargo ;  his  Hen  n  upoa 
the  ship  and  freight."    Now,  that  case  is  unqneatiooaUf 
very  much  distinguished  from  the  present  in  two  essentia    ^ 
particulars.     First,  in  the  case  of  the  ''  Lady  Durham,'*  ti»  4 
whole  of  the  cargo  was  lost;  and,  secondly,  the  Lmtfy  Dm^     ;^ 
ham,  with  her  cargo,  was  the  sole,  entire,  and  oomplda    :, 
property  of  the  owner,  and  the  seamen  could  not  daim  is     : 
have  a  share  in  it.    I  entirely  concur  with  Sir  John  NidMil 
in  saying,  that,  as  against  cargo^  as  cargo,  the  seaman  can  baie 
no  claim  ;  but  as  against  the  cargo  where  freight  has  been 
earned,  and  not  paid,  perhaps  the  case  might  be  subject  to 
different  considerations,  and  I  am  particularly  desiroas  sf 
not  concluding   myself   upon  a  point   which  may  arias,     j 
namely,  where  the  owner  of  the  ship  is  the  owner  of  the 
cargo,  and  the  ship  is  wholly  lost,  but  the  cargo  is  saved,     j 
Though,  technically  speaking,  there  can  be  no  freight  psy-     i 
able,  because  there  can  be  no  freight  payable  by  a  man  to     '^ 
himself,  yet  as  the  cargo  would  include  in  itself  the  value  of    ^ 
the  freight,  I  wish  it  not  to  be  supposed  that  I  am  deddiiif     ] 
upon  that  case,  if  ever  it  should  arise.   I  do  not  at  the  pre*     ] 
sent  moment  think  it  necessary  to  decide  whether  the  wages     ^ 
are  due  to  this  mariner  or  not ;  but  I  apply  myself  now  to    ^ 
the  second  consideration,  namely,  as  to  whether  or  not  I 
have  jurisdiction  to  enforce  this  demand. 

The  question  is,  as  it  appears  to  me,  what  are  the  limito 
which  have  been  prescribed  to  the  jurisdiction  of  this  Coart? 
I  am  not  about  to  enter  into  a  detail  of  all  the  preceding 
authorities  in  this  Court  or  Courts  of  Common  Law  ;  I  think 
I  may  be  safely  relieved  from  so  painful  and  so  difficult  a 
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tak;  for  I  ion  quite  Mtisfied,  that  with  whatever  labour  I  Ham»  ^ 
ngfat  ^nter  inbo  the  investigation,  I  never  should  be  able  to  ^^"T* 
Jioaocile  all  the  decasions.  It  will  be  sufficient  if»  from  the 
man  recent  authorities,  I  am  able  to  select  enough  for  the 
gudance  of  my  judgment,  without  entering  into  cases 
tdudi  occurred  in' farmer  days,  when  perhaps  they  would 
■ot  have  received  the  same  decision  from  any  Court  as  they 
would  at  the  present  time. 

The  law  upon  this  question  is  laid  down  in  Lord  Tenter* 
doi's'book  on  Shipping.*  The  result  is  shortly  this— that 
Ike  Court  of  Adnunhy,  where  the  contract  is  in  the  usual 
IVBs,  is  entitled  to  exercise  jurisdiction  in  the  case— and 
fktt,  thoo£^  the  contract  be  in  writing,  and  under  seal ; 
hit  tiutt,  where  the  contract  is  special,  or,  to  use  the  words 
I  m  about  to  quote,  "  If  the  contract  for  service  be  made 
ipon  terms  and  conditions  differing  from  the  general  rules 
sf  kwy  the  service  alone  cannot  entitle  a  seaman  to  his 
i;  his  right  to  them  must  depend  upon  the  perform- 
i  of  the  stipulated  terms."  Now,  that  has  reference  to  a 
of  ancient  law— for  the  fictipn  was  this ;  that  this 
CWt  had  jurisdiction  upon  the  supposition  that  the  contract 
«aft  at  aea,  and  the  service  was  there  performed ;  and  in  our 
SMMuaiy  Petition  it  is  alleged  that  the  contract  was  made  at 
ML  The  passage  dted,  however,  contains  what  I  apprehend 
to  be  the  result  of  all  the  authorities  ;  that  if  a  contract  be  a 
ipecial  contract,  the  Court  of  Admiralty  is  debarred  from 
aqr  jurisdiction  over  it.  Now,  unfortunately >  what  is  and  Wbatisaepe- 
mhat  is  not  a  special  contract,  no  one  has  attempted  to  de-  ^'^^  cootract. 
he.  What  has  been  said  is,  that  <*  a  special  contract  shall 
«st  the  jurisdiction  of  the  Court  of  Admiralty ;"  but  in 
IS  one  of  the  cases  has  there  been  an  attempt  to  say  what 
ii  a  special  contract ;  and  here  I  am  left  entirely  to  the 
eiefcise  of  my  own  judgment  I  am  glad  to  see  what 
Lord  Stowell  has  done  in  a  case  of  this  kind — the  only  case 
that  I  am  aware  of— that  of  the  "  Sydney  Covet'  and  that  The  **  Sjfdney 
wss  a  case  of  very  great  peculiarity,  because,  in  the  first  in-  Cove:' 
ittDoe,  a  Summary  Petition  was  given  in,  simply  setting 

*  Shees  £d.,  p.  4,  c.  4,3. 
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Makch  8.  forth  that  the  mariner  was  hired  to  serve  as  chief  mate  in 
j^^i~~pr  *  8Wp  bound  on  a  voyage  to  New  South  Wales,  and  after- 
wards on  a  whaling  and  sealing  voyage,  and  back  to  the  port 
of  London,  and  was  to  have  wages  at  the  rate  of  £8  per 
month.  That  was  the  whole  of  the  case.  No  objection  wi8 
taken  to  the  admission  o^  the  Summary  Petition,  and  it  wu 
admitted  as  a  matter  of  course.  But  afterwards,  an  addi* 
tional  article  was  offered,  setting  forth  the  particulars  of  the 
whaling  and  sealing  voyage  in  which  the  ship  was  engi^ed, 
and  alleging  that  the  cargo  sold  for  the  net  sum  of  £6,400, 
and  that  the  chief  mate  was  entitled  to  the  twenty-fourth 
part  or  share  of  the  net  produce  of  the  oil  and  skins.  The 
admission  of  this  article  was  opposed,  on  the  ground  thit 
the  Court  of  Admiralty  had  no  jurisdiction  in  a  partnership 
transaction,  and  various  cases  were  cited.  Lord  Stowdl 
ordered  the  case  to  stand  over  for  consideration,  and  finding 
no  precedents,  he  decided  against  the  admission  of  the  addi- 
tional article.  When  the  case  came  on,  on  the  (nriginal 
Summary  Petition,  though  the  objection  was  then  taken. 
Lord  Stowell  determined  in  favour  of  the  mariner,  but  upon 
this  special  ground :  he  said  that  there  was  a  considerable 
degree  of  obscurity,  arising  from  the  manner  in  which  the 
mariner's  contract  was  drawn  up  ;  but  he  thought  the  fair 
construction  was,  that  the  mariner  was,  at  all  events,  enti- 
tled to  monthly  wages  during  the  outward  voyage;  and 
that  the  whaling  and  sealing  voyage  was  eventual  only,  be- 
ing altogether  dependent  on  Mr.  Underwood,  at  New  SouUi 
Wales.  Now  I  have  caused  search  to  be  made  for  these  arti- 
cles, and  I  find  that  there  is  a  special  clause  contained  in 
them.  After  having  adopted  the  common  printed  form 
then  in  use  for  wages,  they  went  on  to  say  :  '^  It  is  further 
agreed  that,  after  delivery  of  the  cargo  at  Port  Jackson, 
the  ship  is  then  to  proceed  a-whaling,  or  sealing,  or  both,  or 
to  take  in  freight  for  England,  at  the  option  of  Mr.  Under- 
wood, the  owner's  agent,  as  he  may  think  most  beneficial  to 
the  owner,  himself,  and  ship's  company :  and  in  case  the 
said  ship  should  go  a-whaling,  or  sealing,  or  both,  then  the 
officers  and  seamen  are  to  be  on  certain  shares  of  the  net 
proceeds  of  whatever  the  ship  may  procure :  and  if  the  ship 
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shall  be  freighted  from  Port  Jackson  to  London,  then  the  Makch  2. 
officers  and  seamen  shall  be  entitled  to  the  wages  given  out  j>J~7^ 
of  the  port  of  London  at  the  time  of  their  signing  these  arti-  ^^ 
cles :  that  the  wages  due  on  delivery  of  the  cargo  shall  be 
paid  there,  deducting  slops  and  advances."  Now  it  is  quite 
ieu  that  Lord  Stowell  decided  this  case  upon  the  principle, 
la  he  distinctly  stated,  that  the  voyage  outwards  was  a  voy- 
ige  on  the  ordinary  mariner's  contract ;  and  so  it  was,  and 
he  demand  made  in  the  original  Summary  Petition  was  sim- 
)ly  for  the  wages,  and  Lord  Stowell  was  perfectly  right  in 
iking  the  distinction  he  did  take,  and  in  giving  the  mari- 
wr  his  wages,  because  he  was  only  taking  cognizance  of 
hat  which  was  in  the  ordinary  and  common  form :  but  with 
ifgird  to  the  further  demand  of  a  share  in  the  oil,  Lord 
kowell  rejected  that  demand,  and  especially  upon  the  ground 
hat  he  did  not  possess  any  jurisdiction  to  enter  into  the 
piestion.  I  apprehend  that,  if  the  two  cases  had  been 
K>  mixed  up  together  that  they  were  not  capable  of  so  clear 
md  so  entire  a  separation  as  that  resorted  to  by  Lord 
kowell,  he  would,  in  pursuance  of  his  own  principle,  have 
Men  under  the  necessity  of  rejecting  the  demand  altoge- 
her ;  but  finding,  as  he  did,  that  he  could  separate  the  de- 
nand  for  the  outward  wages  under  the  ordinary  articles,  and 
finding,  as  he  states,  that  the  whaling  and  sealing  voyage 
tag  eventual  only,  and  altogether  dependent  on  the  inclina- 
tion of  Mr.  Underwood,  he  had  a  perfect  right,  on  his  own 
pHndple,  to  pronounce  the  decision  he  gave.  The  part 
of  the  decision  which  is  important  for  the  consideration  of 
this  case  is,  that,  so  far  as  related  to  the  right  to  share  in  the 
oil,  he  considered  that  the  special  contract  took  it  out  of  his 
jviadicdon. 

I  now  look  to  the  contract  in  this  particular  case,  for  the  The  present 
purpose  of  considering  whether  it  brings  it  within  any  of  *^*^''^*^*- 
tbe  principles  adverted  to  either  in  Lord  Tenterden's  book 
ir  in  the  judgment  of  Lord  Stowell.  Let  us  see  what  the 
mtract  is.  It  begins  by  stating,  that  this  agreement  is 
lade  *'  pursuant  to  the  directions  of  an  Act  of  Parliament 
assed  in  the  first  year  of  the  reign  of  her  Majesty  Queen 
ictoria.'*     I  am  not  aware  of  any  such  ^taXxjXe.^^Addanu. 
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Maech.  8.  1  cannot  find  such  an  Act]— Nor  can  I.  It  goes  on :  *<  be- 
p^t^l"^!^  tween  Joseph  Deane^  the  master  of  the  ship  Ri^  Grooe,  rf 
the  port  of  Hull,  and  of  the  burthen  of  240  tons,  and  the  seie- 
ral  persons  whose  names  are  subscribed  hereto,  it  im  agrsii 
by  and  on  the  part  of  the  said  person^  and  diey  aerersOf 
hereby  engage  to  serve  on  board  the  said  ship  in  (he  serenl 
capacities  against  their  respective  names  expressed^  on  a 
voyage  from  the  port  of  Hull  to  Greenland^  and  aeaa  a^ 
cent»  and  back  to  the  port  of  Hull ;  and  the  aaid  crew  fv^ 
ther  engage  to  conduct  themselves  in  an  orderly*  finthMh! 
honest,  careful,  and  sober  manner,  and  to  be  at  all  times  di&* 
gent  in  their  respective  duties  and  stations^  and  to  be  ohe« 
dient  to  the  lawful  commands  of  the  master  in  every  thin^ 
relating  to  the  said  ship,  and  the  materials,  stores,  ani 
cargo  thereof,  whether  on  board  such  ship,  in  boats,  or  on  shcii 
during  the  said  voyage.  In  consideration  of  which  service^ 
to  be  duly,  honestly,  carefully,  and  faithfully  performed,  lbs 
said  master  doth  hereby  promise  and  agree  to  pay  to  thi 
said  crew,  by  way  of  compensation  or  wages,  the  amoont 
against  their  names  respectively  expressed."  Now,  let  m 
see  how  it  stands.  First,  having  stated  the  quality  in  which 
each  served,  then  follows  the  amount  of  wages  per  calendar 
month,  and  of  course  there  are  different  sums  according  to 
the  capacities  of  the  individuals  serving.  Then  come  "  hand- 
money  in  advance,"  "  striking,"  **  fish-money,"  and  "  oiU 
money  per  imperial  tun."  I  must  say,  that  it  strikes  my  mind 
A  special  con-  that  this  is,  to  all  intents  and  purposes,  a  special  contract ;  be- 
tract.  cause,  supposing  I  was  to  pronounce  for  the  claim  for  wsge% 

and  to  compel  the  parties  to  bring  in  the  sum  of  jE800,  mi 
to  be  received,  in  what  way  am  I  to  go  to  work  in  order  to 
apportion  the  shares  of  the  seamen  ?  I  must  decide  upoi 
the  head-money  in  advance,  whether  money  is  due  fm 
striking  the  fish,  upon  what  is  called  '<  fish-money,'*  and  thi 
shares  they  are  to  take  for  "  oil -money  per  imperial  tun.* 
And  what  am  I  to  do  besides  ?  How  am  I,  when  partial 
become  partners,  under  these  circumstances,  to  decide  astt 
the  interest  of  the  owners  ?  Here  is  to  be  so  much  ail< 
money  for  oil  per  imperial  tun.  Could  I  decide  that  tbc 
persons  on  board  this  ship  were  to  take  the  whole  of  thaJ 
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g  which  was  saved,  in  total  exclusion  of  the  owners  ?  that  the  Maech  8, 
jp  owners  are  to  lose  the  ship  and  all  that  belonged  to  them,  n^""^ 
^  and  that  the  mariners  are  to  be  exclusively  paid  ?  Are  they 
I,  &oC  partners  in  one  and  the  same  adventure  ?  Would  it  not 
1^  be  a  more  equitable  decision,  to  let  in  the  whole  parties  to 
j  ahare,  and  to  say  that,  in  proportion  to  the  amount  which  is 
,  due^  or  belongs  to  either  of  you,  such  is  to  be  the  division 
of  the  property  saved  ?  Why,  this  Court  is  utterly  incompe- 
tBDt  to  enter  into  any  such  investigation. 

I  consider  myself,  therefore,  bound  to  reject  the  Summary  Petition  re- 
lAetitlon  on  three  grounds:  first,  this  is  a  special  con-^^^^* 
tmct,  which  special  contract  is  described  by  Lord  Tenterden 
«»  CMiating  the  jurisdiction  of  the  Court  <^  Admiralty ;  se- 
^tandly^  because  I  am  confirmed  by  the  authority  of  Lord 
■jtowell  in  so  doing ;  and  thirdly,  because,  this  being  in  the 
im^UMTe  of  a  partnership,  the  difficulties  that  I  should  have 
ip  encounter  are  such,  that  I  should  be  afraid  this  Court 
Iwwild  not  have  the  means  of  arriving  at  a  just  and  equitable 

'  Proctors : — TTiomas,  for  the  mariner ;  BuckUmy  for  the  owners. 


March  10. 

Thk  "  WiLHKLMiNE."— ^rf  Oft  Prfiftbii.— This  was  on-  pf^JI^for'Sl 

rally  a  cause  of  salvage  by  the  master,  owner,  and  crew  vors,  who  were 
tbe  RobeH  Burns  steam-vessel,  against  the  Wilhelndne,  a  ^"^^™^„i" 
IKaxioverian  galliot,  in  which  the  Court  held  that  no  salvage  able  to  set  forth 
Btrwices  had  been  rendered,  and  dismissed  the  foreign  owner  ^^^^^^  ®[ 
UiiMh  bis  costs.*     The  costs,  amounting  to  £106,  not  being  ties,  held  to  he 
|iiid,  the  Proctor  for  the  pretended  salvors  was  assigned  by  '^^JJ^ble  forX 
■be  Court  to  set  forth  his  clients'  names,  with  especial  re-  costs. 
Ifacnce  to  the  owners  of  the  Robert  Bums  ;\  in  obedience 
to  'which  assignation,  he  brought  in  the  register,  whence  it 
ij^jppeared  that  Mr.  J.  Robinson   was  the  sole  registered 
BMrnery  against  whom  a  Monition  was  issued  and  an  attach- 
riieiit  prayed ;  whereupon,  Mr.  Robinson  alleged  that  he  had 

*  1  Notes  of  Ca.  376.  f  iM.  38a 
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March  10.  been  no  party  to  the  action,  which  bad  been  entered  vitb- 
Thmwnhlt,mu  ^^^  ^^®  sanction  or  knowledge,  and  the  Court,  on  that 
ground,  dimissed  him  with  his  cofts.*  The  Proctor  for  the 
WUhdmine  then  moved  for  a  Monition  against  the  Proctor 
for  the  Robert  Bums,  in  order  to  dx  him  personally  with 
the  costs,  when  the  latter  prayed  to  be  heard  on  his  peUtioo 
against  being  made  responsible. 
Aroumemt.  Addams,  D.,  for  the  Proctor  proceeded  against — ^This  ii 

a  perfectly  novel  and  an  unprecedented  proceeding,  and  the 
other  party  should  assign  very  strong  ground  for  so  extra- 
ordinary an  application.  There  should  be  some  gross  mift- 
conduct  on  the  part  of  the  Proctor  to  render  him  liable  to 
the  costs ;  and  it  is  a  question  whether  the  Court  has  power 
to  make  him  so.  Every  possible  information  was  given  aslo 
who  were  the  owners  of  the  Robert  Bums  ;  the  cause  wii 
described  as  a  cause  of  salvage  by  the  master  and  owners  of 
the  Robert  Bums,  ''belonging  to  the  Commercial  Steam 
Packet  Company,"  and  the  affidavit  of  Mr.  Day  represented 
him  as  agent  of  that  Company,  <'  the  owners  of  the  stean 
packet  Robert  Bums"  If  the  owner  of  the  WUhdmint  con- 
sidered that  no  salvage  had  been  rendered,  he  must  have 
contemplated  the  condemnation  of  the  salvors  in  the  coats, 
and  he  should  have  called  upon  the  opposite  Proctor  to  ex- 
hibit a  proxy,  and  if  hie  did  not,  the  party  justly  suffers 
for  his  laches.  It  is  not  usual  to  exhibit  a  proxy  in  th» 
Court,  but  without  a  proxy  no  person  can  be  held  before  it, 
any  more  than  in  the  Ecclesiastical  Court  Suppose  a  par^ 
before  the  Court  not  by  proxy,  and  the  Court  should  decree 
a  Monition  against  him  for  the  costs ;  would  the  Court  en- 
force it  against  him  ?  [Pbr  Curiam. — If  he  acknowledged 
the  appearance  by  a  Proctor,  certainly.]  It  is  stated  by  the 
Ecclesiastical  Commissioners,f  that  ''a  party  cited  ma) 
either  appear  in  person,  or  by  his  Proctor,  who  is  appointee 
by  an  instrument,  under  hand  and  seal,  termed  a  proxy  i 
the  Proctor  thus  appointed  represents  the  party,  acts  fi* 
him,  and  manages  the  cause,  and  binds  him  by  his  acts- 
The  party  is  represented,  therefore,  by  a  Proctor  appointe 

♦  2  Notes  of  Ca.  19.  f  Report^  1832,  p.  I5i 
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hy  firtae  of  a  proxy,  and  I  very  much  doubt  the  power  of    Maecb  la 
the  Court  to  enforce  such  a  Monition,  and  whether  it  is  not  xhtWUhdmim 
hamd  to  require  a  proxy.    Proxies  are  not  unknown  in  this 
Coorty  and  there  were  particular  reasons  why  there  should 
have  been  a  proxy  in  this  case :  the  ownership  was  in  a  body» 
not  an  individual.    The  Proctor  for  the  salvors  could  not  set' 
forth  all  the  names  of  the  Company  ;  but  suppose  he  had  set 
forth  the  names  of  all  the  shareholders,  would  the  Court  de- 
cree a  Monition  against  fifty  or  sixty  persons  for  the  costs  ? 
I  submit  that  a  party  is  not  regularly  before  the  Court 
■nless  he  appears  personally,  or  by  Proctor  "  lawfully  con- 
Hitated,''  diat  is,  by  proxy. 

Haggard^  D.,  for  the  foreign  owner. — Although,  regu- 
My,  proxies  ought  to  be  required  in  this  as  in  the  Eccle- 
flsstical  Court,  the  practice  of  requiring  proxies  has  been 
ibindoned  in  the  Court  of  Admiralty  for  a  long  period.  The 
action  was  entered  on  behalf  of  the  master  and  owners  of 
the  Robert  Bums.  The  Proctor  states  that  he  is  unable  to 
•et  forth  the  owners'  names ;  till  he  does  so,  in  obedience  to 
the  direction  of  the  Court,  he  is  responsible  for  the  costs  in 
vhich  they  were  condemned.  The  assignation  of  the  Court 
is  not  complied  with ;  the  Proctor's  inability  to  comply  is  al- 
leged, but  as  he  has  not  shewn  that  he  was  authorized  by  the 
mmers  to  commence  the  suit,  he  is  personally  responsible. 
The  responsibility  of  practitioners  in  this  Court  is  analogous 
to  that  in  other  Courts,  and  we  know  that  the  power  of 
condemning  their  practitioners  in  costs  has  been  exercised. 
Wright  v.  CastU.*      WiUon  v.  fFiYwwi.f     Wade  v.  Stanley.X 

Harding,  D.,  on  the  same  side. — ^The  Proctor,  on  his  own 
:  thewing,  is  personally  liable ;  for  he  has  either  proceeded 
without  sufficient  authority,  or  he  is  still  withholding  the 
■unes  of  his  parties. 

[Further  authorities  cited:— "TA^  Frederick ;*'%   Gynn 
T.  Ktri»y;||   Ruthin   {Burgesses  of)  v.  Adams  ;^  Hall  v. 

Boijwtt**] 

♦  8  Mcriv.  12.  f  1  Jac.  &  W.  457. 

:  iW.  674.  §  1  Hagg.  A.  R.  219. 

n  Stra.  401.  5  7  Sim.  34o. 
**  2  Sim.  &  St.  78. 
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Makcb  la        Addams,  on  the  cases. — These  were  not  cases  of  proceed- 

«•  I^TT^^ings  which  went  on  to  the  end,  and  the  parties  were  con* 
demned  in  the  costs ;  but  where  the  objection  was  raiwdiii 
the  first  instance  to  want  of  authority. 

JuooMXNT.  Dn.  LusHiNGTON.— In  this  case,  very  serions  questioni 

•have  been  mooted  with  regard  to  the  practice  of  this  Court, 
its  course  of  proceeding  and  its  power  of  enforcing  its  de» 
crees.  Were  it  necessary  finally  to  decide  some  of  these 
points,  perhaps  I  might  deem  it  requisite  to  take  fuTthcr 
time  for  consideration ;  but  I  do  not  apprehend  that  the 
decision  of  the  question  now  before  me  will  necessarily  in* 
volve  the  determination  of  any  point  of  great  doubt  or  dif* 
ficulty .  1  regret,  indeed,  that  this  question  should  ever  hsfc 
been  mooted,  and  that  the  discussion  has  taken  place;  be* 
cause  I  believe  that  such  discussion  must  be  detrimentid  ts 
the  best  interests  of  the  profession,  and  because  it  also  ^^ 
lates  in  some  degree  to  the  personal  conduct  of  an  ezpe* 
rienced  and  respectable  practitioner.  Nevertheless,  I  imHt 
address  myself  to  the  question,  and  determine  it  acoording 
to  the  best  of  my  judgment,  in  the  manner  whidi  the  jui^ 
tice  of  the  case  requires. 
Practice  of     Before  I  enter  into  any  of  the  circumstances  of  this  cm^ 

this  Court.  j^  becomes  requisite  that  I  should  briefly  advert  to  what  ii 
the  course  of  practice  with  regard  to  appearances  in  thi 
Admiralty  Court,  especially  in  cases  of  this  nature.  It  ii 
no  doubt  true  that,  according,  perhaps,  to  the  ancient,  tke 
very  ancient,  practice  of  the  Court — so  old  that  I  bdieve  it 
is  not  within  the  memory  of  man,  and  no  trace  can  be  fomrf 
in  my  reading — generally  speaking,  the  rules  for  appesrinp 
in  the  Court  of  Admiralty  were  the  same  as  in  the  Ecdea* 
astical  Courts ;  but,  for  the  convenience  of  parties,  probably 
for  not  less  than  200  years,  the  established  rule  and  custfloi 
has  been  for  Proctors  to  appear  on  behalf  of  parties,  without 
being  called  upon  to  exhibit  any  proxy ;  whereas,  ia  tbe 
Ecclesiastical  Courts,  that  is  considered  to  be  an  indispeon^ 
ble  practice. 
Duty  of  a        The  first  question,  then,  which  I  must  consider  is  thii: 

Proctor  with-  ^h^t  is  the  duty  and  the  responsibility  attaching  upon  t 
Proctor  who  so  appears  without  giving  a  proxy  ?     I  appr^ 
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bend  that  this  Court  has  a  right  to  require,  as  every  Court  Mabch  la 
mast  have,  for  the  purpose  of  preventing  illusory  suits  and  TkBV^iijmme. 
ootathorised  litigation,  that  the  Proctor,  when  he  does  ap- 
peir  either  for  plaintiff  or  defendant,  shall  be  authorized  by 
mae  person  who  has  an  interest  in  the  cause  at  stake,  or 
thit  he  should  have  a  justifiable  and  strong  ground  for  he^ 
lieving  that  the  individual  has  such  an  interest*  That,  I 
ipprehend,  is  his  duty ;  and  further,  that  at  any  period  of 
tile  cause,  and  at  any  time  before  the  cause  is  dismissed  out 
of  Court,  the  Court  has  a  right  to  call  upon  that  Proctor  to 
Utte-— not  generally,  but  specifically,  by  name — the  whole 
of  the  parties  by  whom  he  is  authorized  to  appear.  Were  it 
itherwiacy  the  inevitable  consequence  might  be  this :  that 
IVoctors  might  i^pear  for  individuals  who  either  were  not 
Q  existence,  or  for  persons  who  had  given  no  authority, 
r  for  individuals  assuming  the  names  of  others  who  might 
ike  the  benefit  of  the  result  of  the  suit,  without  at  any 
me  being  obnoxious  to  the  consequences  of  defeat. 
But  it  has  been  argued  that,  though  it  may  be  true  that  a 
hx:tcir  would  have  been  bound  to  exhibit  a  proxy,  on  the 
emand  of  the  Proctor  on  the  other  side,  or  to  set  forth  speci- 
ally the  names  of  the  parties  who  authorized  him  to  give  an 
tipearance  in  the  cause,  yet  the  Proctor  for  the  party  pro- 
ieded  against  ought  to  have  made  that  demand  at  the  time» 
id  that  he  is  prevented  from  taking  the  objection  afler- 
ards.  I  am  decidedly  of  a  contrary  opinion,  and  for  this 
lain  and  obvious  reason :  because  it  would  be  contrary  to  the 
Habltshed  course  of  practice  in  this  Court ;  for  I  know  of  no 
Htanoe  within  my  recollection  (though  there  possibly  may 
ave  been  one  or  two  that  have  escaped  my  memory),  in 
rUch  the  Proctor  for  the  party  proceeded  against  has  ever 
died  upon  the  Proctor  for  the  other  party  to  exhibit  that 
iraxy,  and  most  certainly  the  records  of  the  Court  demon- 
trate  that  the  so  doing  would  be  contrary  to  ordinary  prac- 
aee.  I  never  can  think,  unless  there  be  peculiar  and  extra- 
ordinary circumstances  in  the  case,  that  a  Proctor  can  be  to 
blsme  for  following  the  ordinary  and  accustomed  practice 
qC  the  Court,  a  course  which  must  be  taken  to  have  been 
tiDcdoned  by  the  Court  itself,  and  upon  the  present  occasion. 
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not  sanctioned  simply  by  myself,  bat   by  oil  my  pi^eces- 
sorS;  so  far  back  as  recotirse  can  be  liad  to  their  judgmena. 

Now,  are  there  any  extraordinary  ctreumstauces  in  tbii 
csmt  P     It   is   said  that  tbii  action  being  for  saWage,  snd 
sal  rage  being  altogether  denied,  a  decree  for  eo£ts  miflit 
possibly  be  demanded,  aud  therefore  the   preca^ution  oufhl 
to  have  been  ussed.     Why,  there  is  scarcely  a  case  of  salvife 
which,  tf  thiB  be  the  doctrine,  would  not  a0brd  the  um 
pretext  for  the  Proctor  for  the  owners  to  demand  the  pftj- 
dnetion  of  a  proxy.     There  is  not  a  case  of  collision  wbidi 
would  not  afford  the  same  pretext,  and  if  1  were  to  sanctioi 
the  argument  now  adduced,  that  it  is  the  duty  of  tlie  Pttifr 
tor  who  appeared  on  behalf  of  the  ownere   to   demand  t 
proxy,  I  must  go  a  great  deal  further,  and  say  that,  in  even 
case  whatever  in  which  a  party  presses  that  the  other  paity 
be  condemned  in  costs,  the  Proctor  for  the  owners  must  dr- 
mand  a  proxy  ;  and  the  consequence  of  that  would  be^-ii 
is  most  clear  and  palpable — ^to  embarrass  the  proceetliDfsof 
thii  Court  to  an  extent  difficult  to  conceive ;  to  occasion  kS- 
nite  expense  to  suitors,  and  indeed  to  deter  them  almost  hm 
resorting  to  this  Court  at  all.     I  am  of  opinion,  ih^refcrp, 
that  the  Proctor  for  the  salvors  in  this  case  was  bound  tobf 
prepared  with  the  names  of  those  who  authorised  hiin,  t 
any  jieriod  whatever,  and  I  am  of  opinion,  also,  thai  tJie* 
was  no  laches  or  neglect  on  the  part  of  the  Proctor  who  s^ 
peared  for  the  owners,  in  not  demanding  a  proxy,  anil  in 
not  requiring  the  names  to  be  set  forth* 

Now,  having  stated  my  opinion  upon  this  part  of  ^ 
ease^  I  cannot  refrain  from  adverting  to  a  topic  whidi  ^ 
been  strongly  pressed  in  argument^  and  which  is  of  rei? 
great  importance,  though  perhaps  it  may  not  require  ^  in^ 
mediate  decision  at  my  hands :  but  I  do  not  wish  thai  (m  i 
moment  a  shadow  of  doubt  should  exist  as  to  the  counel 
shall  pursue  if  any  such  case  should  occur — I  mean  m  mj 
cases  which  have  been  decided^  and  in  the  case  abooi 
to  be  decided*  If  a  party,  having  authorized  a  Procw 
to  appear  for  him,  and  no  proxy  having  been  deatao^ 
ed»  should  be  condemned  in  cuftts,  and  it  diould  be  it- 
legetl  as  an  excuse  against  my  proceeding  to  enforce  ik 
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•entence  that  he  had  not  given  a  proxy,  I  would  attach  him,     Maech  10. 
wod  leATehim,  if  he  thought  that  attachment  was  not  accord-  j^it  wSinwf. 
tog  to  the  due  course  of  law,  to  resort  to  some  other  Court 
for  the  purpose  of  obtaining  redress.      This»  I  am  sure, 
would  be  the  consequence  of  refusing  to  pursue  such  a  mea- 
sure— namtAyf  the  grossest  injustice  would  take  place.    For 
what  would  be  the  inevitable  consequence  of  holding  back 
the  exercise  of  the  authority  of  the  Court  und^r  the  circum- 
\  I  have  stated  ?    An  individual,  knowing  that  a  cause 
about  to  be  commenced,  would  give  his  authority  to  a 
Proctor,  who  entered  into  the  litigation;  would  take  the 
baefit  of  the  decree ;  and  if  it  should  happen  that  that 
decree  turned  out  to  his  detriment,  he  would  be  in  a  situa- 
tion to  turn  round  upon  a  Court  of  justice  and  defy  the 
exercise  of  its  power  to  do  justice  to  the  other  party.     I  do 
Hot  bdieve  such  to  be  the  law  or  practice  of  this  Court.     I 
taderstand  that  the  established  practice  of  this  Court  allows 
a  Proctor,  on  his  own  responsibility,  to  produce  his  parties 
when  he  is  called  upon  to  commence  or  defend  a  cause» 
without  producing  a  direct  authority.     I  believe  that  this 
ii  the  law  which   the   Court  is   bound  to  enforce,  and 
1  should  be  most  reluctant  to  alter  the  practice,  by  re- 
quiriDg  the  production  of  a  proxy,  because  it  is  clear  to 
Cfcry  one  who  now  hears  me,  that  such  an  alteration  of  the 
practice  would  not  only  be  injurious  to  the  suitors,  but 
xtterly  destructive  of  the  proceedings  in  this  Court.    The 
benefit  of  proceeding  in  this  Court  is,  that  it  is  summary, 
expeditious,  and  inexpensive. 

With  regard  to  the  case  itself,  it  is  not  necessary  to  go 
ihroogh  the  original  proceedings.  It  was  an  action  for 
sdvage,  and  Mr.  Addams  appeared  for  the  salvors,  and  for 
llie  owners  of  the  vessel  claiming  salvage.  I  was  of  opinion 
tiiat  no  salvage  was  due ;  that  the  claim  was  neither  just  nor 
i  e^utable,  and  1  considered  myself  bound  to  pronounce  the 
I  decree  which  I  did  pronounce.  That  decree  was  to  con- 
demn the  alleged  salvors  in  the  costs,  and,  the  costs  being 
tned,  payment  was  demanded.  In  terms,  the  decree  con- 
demned the  master  and  the  owners,  corresponding  with  the 
terms  in  whidi  the  action  was  entered. 
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March  10.  First^  I  apprehend  that,  in  point  of  law,  all  the  partki » 
Tib  TTOb/**^-^  condemned  in  costs  are  equally  responsible  for  the  wBole  m 
any  part.  When  1  consider  what  the  probable  drcumtUBMl 
are  of  a  master  or  mate  of  a  vessel  <^  thia  descriptioDy  it  il 
quite  impossible  that  they  would  be  capable^  aocordhif  li 
ordinary  experience,  of  obeying  a  Monition  against  then  li 
pay  the  costs.  Under  ordinary  circumstancesy  it  wodl 
rather  be  considered  vexatious  to  proceed  against  peraontfal 
their  condition  of  life,  and  not  against  the  owners,  who  m 
infinitely  more  responsible  in  point  of  pecuniary  resourooi 
and  equally  responsible  in  point  of  law. 
Proceeding  of  When  Uie  owners  of  the  vessel  salved  were  detemuoid 
roctor.  ^  ^  proceed,  Mr.  Addams  was  called  upon  to  set  fofA  litt 
names  of  his  parties,  the  owners  of  the  steam-vessel  RokH 
Bums.  J  may  observe,  with  regard  to  the  institutioD  of  tkt 
suit,  it  is  stated,  in  the  Act  on  Petition,  to  have  been  cam 
menced  by  Mr.  Addams  '^  in  the  usual  and  customary  ftimb* 
I  have  no  reason  to  doubt  that  the  suit  was  commcncsi 
in  the  ordinary  manner,  and  with  the  ordinary  autha% 
with  which  a  Proctor  is  clothed  in  commencing  a  suit  of  tfah 
description.  I  attribute  not  the  slightest  blame  to  MK 
Addams  for  having  so  commenced  the  suit ;  but  I  cannoli 
therefore,  divest  him  of  the  responsibility  which  I  consicbl 
the  law  attaches  to  every  Proctor  who  appears  in  a  suit  si 
this  description — namely,  the  responsibility  of  setting  forth 
who  are  his  actual  parties.  I  regret,  however,  to  say  tbsti 
when  Mr.  Addams  was  called  upon  to  set  forth  the  nanMS 
of  his  parties,  he  took  a  course  which,  in  my  judgmori; 
was  neither  prudent  nor  advisable.  The  Surrogate  wsa 
prayed  to  assign  Mr.  Addams  to  set  forth  the  names  of  hts 
parties  within  three  days,  otherwise  to  decree  a  Monhisa 
against  him  for  the  payment  of  costs.  Mr.  Addams  sb« 
jected  thereto,  and  prayed  to  be  heard  on  his  petition.  Thia 
not  having  been  done,  on  the  29th  June,  I  assigned  him  todi 
it  by  the  5th  July.  I  think  Mr.  Addams*s  course  ought  is 
have  been  this — to  have  set  forth  the  whole  drcumstanosi 
which  led  to  the  commencing  the  suit,  at  the  earliest  mch 
ment ;  to  have  given  the  names  of  the  agent  or  agents  wiii 
authorized  him  to  appear,  and  to  have  stated  that  he  b^ 
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)med  diefn  to  be  the  agents  of  the  Ccmiinercial  Steaiin-Packet    Maecb  la 

Companj,  or  any  other  Company,  whatever  it  might  be.  7vi;raWbwie 

If  he  had  done  so,  and  added  that  he  had  considerable  diffi«> 

^ty  in  asoertadmng  the  names  of  (he  Company,  it  would 

life  been  open  to  the  Court  to  consider  what  measures  to 

idopt  before  proceeding  further.  I  think  there  may  be  very 

pneit  difficulty  in  proceeding  against  Companies,  especially 

hme  not  chartered,  and  in  obtaining  the  names  of  aH  per- 

OM  eomposiiig  them  ;  but  I  am  not  disposed  to  allow  the 

>oait  to  be  hampered  with  that  difficulty.    Mr.  Addams 

WSJ  enable  me  to  do  this :  if  I  can  find  that  the  chairman,  or 

lAector,  or  the  secretary,  of  the  Company,  has  authorised  an 

fent  to  act  on  behalf  of  the  Company  in  salvage  cases,  and  to 

■qploy  a  Proctor,  and  if  the  Company  have  consented  to  the 

ict,  I  will  send  out  a  Monition  against  that  individual,  and 

lei  him  relieve  himself  from  the  effect  of  it,  if  he  can  shew 

iMt  in  law  he  is  not  liable.  But  the  Court  was  left  no  alter - 

Htive ;  it  was  called  upon  to  do  justice,  and  I  had  no  per- 

n  before  me  against  whom  I  could  proceed  ;  the  Monition 

if  the  Court  became  a  mere  brututn  Juhnen^  and  the  foreign 

Mmer  was  without  a  remedy.     I  regret  to  say  that  the  same 

line  of  conduct  was  pursued  in  a  manner  which  led  to  still 

hither  expense.     When  I  assigned  Mr.  Addams,  on  the 

Ml  June,  to  set  forth  the  names  of  his  parties,  on  the  5th 

My,  in  obedience  to  the  order  of  the  Court,  he  brought  in 

tbe  raster  of  the  steam-vessel,  from  which  it  appeared 

tkt  Mr.  Robinson  was  the  owner ;  but  on  a  Monition  being 

ined  against  him,  the  proceeding  was  utterly  nugatory ; 

k  had  not  given  any  directions  or  instructions,  by  him- 

alf  or  his  agent,  to  commence  the  action,  of  which  he  was 

fnorant,  and  it  was  within  Mr.  Addaros's  own  knowledge 

ikt  the  r^stered  owner  had  never  given  him,  directly  or 

indirectly,   any  directions  to  take   proceedings.      If  Air. 

Addams,  on  the  5th  July,  had  stated  the  exact  circumstances 

to  die  Court,  I  should  have  been  as  anxious  as  any  man 

tmild  be  to  have  saved  him  from  the  consequences. 

It  has  been  said  that  there  is  no  precedent  for  the  course      Abitence  of 
^ihich  the  Court  is  about  to  pursue.     I  must  say,  I  am  most  Pfec«i«>*« 
^mikful  that  there  is  none,  and  I  trust  that  this  is  and  will 
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Ma%ch  10*     be  an  bokted  case,  and  as  none  have  preceded  it,  to  ti*« 
«,,  .T7T ,  *     will  foUowp     There  is  not,  I  think,  within  the  recolledt; 
ot  any  practitioner  of  the  Court,  and  certainly  not  wtfj- 
mine,  any  case  of  ft  Proctor  being  caDed  upon  to  set  (^ 
ihe  namei  of  the  parties  who  authorised  him  to  proo^ 
and  being  unable  or  unwilling  to  do  so.     Consider  foi^ 
moment  what  would  be  the  consequences  of  the  Coatt   ^ 
ing  Its  hand.     Here  h  a  foreigner,  acci  den  tally  comi^^ 
this  country,  who  is  unjustly  charged  (as  the  Court  ha?^^ 
with  the  payment  of  salvage  which  is  not  due*  erpa>^^ 
long  detention,  and  subjected  to  much  vexation  smd  err^^^s^ 
The  only  indemnity  awarded  to  him   by  the  Court  " 
of  the  actual  costs  incurred  in   this  Court*     Now, 
disgrace  would  it  be  to  the  character  of  the  nadofi      j^ 
adminiitration  of  justice,  if  foreigners  resorting  vofu/jug^ 
or  compulsorily  to  these  shores  were   to  be  told  tht  t^  i 
Court  had  no  power  to  enforce  its  decrees  ;  that^  niter  m^ 
ing  wrong,  they  were  to  go  without  redress  1 

I  must  say,  that  I  think  it  my  duty,  under  these dffo* 
stances,  to  condemn  Mr.  Addatns  in  the  original  aisU;  "k 
costs  incurred  by  citing  Mr.  Robinson,  the  registered  owWi 
which  I  think  were  most  unnecessarily  occasionetl  by  tk 

Tlie  Proctor  Proctor  not  coming  forward  and  stating  the  actual  circTJ©- 
stances  of  the  case ;  and  the  costs  of  resiFting  this  prtitii* 
because  I  think  no  justifiable  ground  has  been  Imdfor* 
fusing  the  prayer  of  the  Proctor  on  the  other  side. 

Pf^ioTs  t^Deacon,  for  the  foreign  owner ;  Addami^tic^ 
Balvort- 


can  deal  tied 
the  emu. 


Vtttogatibt  OTourt  of  Catttftliutv. 

March  14. 

A  will,  re-     In  tub  Goods  qv  Catherine  Sinclair,  widow,  d* 

femiigtoadi8-_j^^^^^,     ^^.parte.— The  deceased   died   18th  Noreni];«r. 
pofjition     con-  '         f  i  J 

tained  in  u  for-  1842,  having  executed  a  will,  with  a  codicil  thereto,  ^*^ 

r'woked.'^'^*'^  June,  1841,  appointing  A.  G.  and  T.J.  executory  \f 
pTOboteof  iuch  the  will  there  is  a  reference  to  a  former  will^  inthefA*^ 
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r'c^is^  s — **  And  whereas  J.  C.  and  W.  S.,  my  son  and  daugh-     Makou  14. 
#x.a9ve  both  departed  this  life  since  the  date  of  my  last   Smd^dac 
^    <^L:srMd  testament ;  now  I  do  hereby  give  the  share  of  my 
e^     .and  eflfects,  which  would  have  faUen  to  them,  if  they  ^^^JiJ^^er, 

^w^^&srvived  me»  to  the  respective  children  of  my  son  and  lefiised. 
8rl=^*^ier;  diat  is  to  say,  the  diildren  of  my  late  son  to 
'  ^^^M  eir  parents'  share  equally  amongst  them,  share  and 
^^  ^as^ike,  and  the  children  of  my  late  daughter  in  like 
^•^^^»'."  And  in  the  codicil  the  bequest  to  the  children  is 
***^  ^referred  to.  The  deceased,  on  executing  her  will 
A  c^^^^icil,  delivered  to  T.  J.,  one  of  the  executors,  then 
t**^''^^'^,  a  paper  which  she  said  contained  her  former  will 
nA  c^odidl,  and  directed  him  to  destroy  the  same.  The 
fc**»*«^  will  was  dated  16th  January,  1834,  and  the  codicil 
J(«^  date  11th  May,  1839.  From  the  time  of  the  former 
I  #**  «Hd  codicO  being  delivered  to  T.  J.,  till  some  time  after 
c^  ^eath  of  the  deceased,  he  was  under  the  impression  that 
■•  luui  destroyed  them,  until,  being  required  by  hb  pro- 
■■^^*^QDal  adviser  to  ascertain  the  fact,  he  made  search  and 
1  ?*^»Hd  diem.  The  last  will  revoked  all  former  wills  and 
=^***cils. 

.Rentier,  D.,  moved  the  Court  to  give  directions  as  to  whe-  Feb.  3. 
1%  on  granting  probate  of  the  last  will  and  codicil,  the  M°"oii. 

'  will  and  codicil,  or  either,  should  be  included,  as 
Bining  instructions  to  the  executors  as  to  the  amount  of 
•hares  to  which  the  grandchildren  were  entitled* 
Sir  H.  Jenner  Fust. — I  will  not  take  upon  myself  to  Dxceks. 
!  directions  whether  such  papers  are  to  have  probate  or 
_  on  an  ex-parte  motion.  The  first  two  papers  are  re- 
^^^cd  by  the  later  instruments,  and  in  referring  to  them, 
^•^  deceased  must  have  supposed  that  they  were  both  de- 
J^^fyed.  They  were,  however,  not  destroyed;  they  are 
^^*tiicoming,  and  were  therefore  in  existence  at  the  time  they 
^^«  referred  to  by  the  deceased.     The  question  is,  whe- 

'  the  Court  can  take  them  as  forming  part  of  her  will.    I     Motion  re- 
ll  give  no  directions.     The  party  must  act  under  the  ad-  ""■*"' 
\  of  Counsel.   The  other  parties  are  not  before  the  Court. 
tenner  now  moved  for  probate  of  the  will  and  codicil  March  14. 
^*^  the  part  of  the  old  will  referred  to.  Motion. 
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March  14.        SiR  H.  Jbnnrr  Fitst. — I  have  no  doobt  aboat  decreang 
SmMrduL  P*^**®  ^^  ^®  ^^^  *"^  codicil ;  but  I  do  not  see  how  1  eta 
decree  probate  of  the  old  will,  in  the  face  of  the  revocatory 
ffCEXE.  clause.     I  reject  the  former  will,  and  decree  probate  of  the 

Motion  re-  will  and  codicil,  as  they  now  stand.     I  think  the  construc- 
*"««*•  tion  of  the  Court  of  Chancery  will  be,  that  the  children  are 

entitled  to  their  parents*  shares. 

IT,  0.  Clarkson,  Proctor. 


Attestation.      Gaze  AND  Gaze  v.  Gaze  and  others. — Ca«#f-— This 

^uwd**W8  Sm  ^*®  *  business  of  proving  in  solemn  form  the  will  of  Wil- 

to  which    his  Ham  Wiseman,  who  died  25th  September,  1842,  by  Geoi^gf 

name  was  af-  Q^ze  and  Charles  Gaze,  the  executors  named  therein,  againit 
fixed,  to  three  -  ,      --  •     ,  ,  ,  ,      .  «  \r    t 

witnesses,  who  John  Gaze  and  others,  the  nephews  and  nieces  of  the  de« 

"'^^^b*  h^  d    ^^**®*^>  *"^  ®"V  persons  entitled  in  distribution  to  his  p^*- 

sire,  but  who  sonal  estate  in  case  he  had  died  intestate.     The  Allega^oD 

depose  that  he  propounding  the  will  pleaded  that  the  testetor  with  his  own 
did    not    sign :       ,  ^  ,  .,,   .  ,  .  .i      o»  .   *     m 

the   will,    nor  hand  wrote  the  will  in  question,  and  on  the  21st  April, 

ocpressly     ac-  1842,   the  day  it  bore  date,  duly  executed  the  same,  bjf 

signaton^in     writing  his  name,  or  acknowledging  his  name  then  already 

their  presence!  written,  in  the  presence  of  three  witnesses.     The  property 

quert  **to  siCT  ^*®  ^^  ^®  value  of  £1,700,  consisting  principally  of  leai^ 

as  witnesses  to  hold  houses,  which  by  the  will  are  given  to  the  nephew, 

his  iftestator's)  ^^^^  Gaze,  subject  to  an  annuity  to  a  niece.     The  evidence 

name,"  was  a  of  the  attesting  witnesses,  in  support  of  the  Allegation,  was 

Evidence.  William  Wood,  a  shoemaker  and  tenant  of  the  deceased,  de* 

posed  that,  on  the  morning  of  the  Slst  April,  1842,  the  deceased, 
who  was  an  old  gentleman,  called  apon  him,  accompanied  hj  kit 
fellow-witnesses,  Thompson  and  Marshall,  and  asked  him  to  i^ 
commodate  him  with  the  use  of  the  table  in  his  parlour ;  that  wit- 
ness assented,  and  raised  one  of  the  flaps  of  the  table,  when  the 
deceased  thereupon  placed  the  paper  on  the  table  folded  np ;  that, 
sitting  down  at  the  table,  he  took  from  his  pocket  a  bottle  of  ink 
and  also  a  pen,  unfolded  the  lower  part  of  the  paper  on  the  table 
keeping  the  upper  part  folded,  so  that  the  witnesses  could  not  se 
the  writing  in  it;  that  he  then  wrote  "  a  something"  on  the  papei 
but  what  witness  could  not  say ;  that  the  deceased  lifted  up  tb 
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folded  jMLTt  of  tbe  paper  to  write  what  he  so  wrote,  which  he  vnrote     Makch  14. 

It  the  left-hmod  side  of  the  bottom  of  the  paper ;  that  what  he  thas 

trote  was  only  a  word  or  twt> ;  that  he  then  took  a  volame  of  the 

Pnmjf  Magazine^  which  lay  on  the  table,  and  placed  it  over  the 

wt  of  the  paper  unfolded  down,  so  as  completely  to  cover  it  and 

yrerent  their  seeing  what  was  written  on  the  paper ;  that  the  de- 

«wd  then  got  up  and  sat  in  another  chair  at  the  end  of  the  table, 

md  asked  witness  ^if  he  would  sign  his  name"  on  the  paper 

'  underneath  bis  own,"  and  he  accordingly  signed  his  name  un- 

ierneath  the  deceased's  name,  which  he  observed  prefixed  on  the 

over  part  of  the  paper,  for  there  was  no  other  part  visible ;  that 

Jie  part  where  he  observed  the  deceased's  name  was  the  middle 

if  the  paper,  as  near  the  centre  as  might  be,  and  about  three  or 

imr  inches  from  the  bottom,  and  at  a  different  part  from  that 

ilere  he  had  seen  the  deceased  writing  on  the  paper,  which  was 

Mar  the  bottom,  but  in  the  left-hand  comer ;  that  his  two  fellow- 

ntnesses  then  signed  their  names  underneath  the  deceased's  name 

Bid  his  own,  tbe  deceased  having  asked  them  so  to  sign  their 

itmes ;  that  what  the  deceased  then  wrote  on  the  paper,  he  wrote 

I  the  presence  of  all  the  three  witnesses,  who  signed  their  names 

>  tbe  presence  of  the  deceased  and  of  each  other ;  that  the  de- 

Nsed  did  not  tell  them  it  was  his  will  at  the  time ;  that  witness 

id  not  see  the  deceased  write  any  part  of  the  writing  except  the 

ifling  word  or  two  in  the  comer;  that  he  perfectly  remembers 

It  seal  on  the  paper,  and  that  the  names  of  the  deceased  were 

ritten  on  either  side  of  the  seal,  when  he  (witness)  signed  it ;  he 

eis  satisfied  that  they  were  not  written  on  the  will  by  him  in  his 

esence,  for  what  he  wrote  he  did  not  write  near  the  seal,  but  in 

e  left-hand  comer,  where  the  date,  <Mpril  21st,"  appeared; 

It,  to  tbe  best  of  the  witness's  recollection,  the  deceased,  when 

asked  witness  to  sign  his  name,  pointed  to  that  part  of  the 
per  where  it  was  folded — ^that  is,  where  his  name  was  prefixed 
and  asked  him  *'  to  put  his  name  underneath  his  own  name,  one 
me  on  one  side  and  the  other  name  on  the  other  side ;"  that  he 
Doot  depose  precisely  to  the  exact  words  he  used,  but  his  mean- 
g  was,  that  witness  should  sign  one  of  his  names  on  one  side  of 
liere  the  seal  is,  and  the  other  on  the  other  side. 

Upon  interrogatory,  the  witness  deposed  that  he  had,  since  the 
eceased's  death,  declared,  as  the  tmth  is,  that  the  deceased  did 
Kit  sign  his  name  in  the  presence  of  tbe  witnesses,  or  acknow- 
ledge his  name  or  signature,  as  having  been  written  or  signed  to 
the  will,  in  witness's  presence,  for  he  did  not  do  so  formally, 
ay  further  than  by  asking  him    "to  put  bis  (witness's)  name 
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March  14     ondcr  his  (deceased's)  name ;  that  the  deceased's  signature  w» 

"         not  placed  to  the  will  by  any  person  for  him  or  by  his  direction, 

^"^  in  the  presence  of  the  witnesses ;  that  the  deceased  did  insert  tbs 
date  in  the  will,  in  witness's  presence ;  that  the  deceased  wai, 
during  the  whole  of  the  time  of  witness's  being  in  his  presence, 
in  a  state  of  nervousness — ^he  was  so  to  the  greatest  extreme— 
dreadfully  so— «o  as  to  be  more  fit  to  be  in  bed  than  cot;  that  the 
witness  verily  believes  that  the  deceased  could  not  then  have 
signed  his  name  in  the  firm  character  of  handwriting  in  whidi  it 
appears  on  the  will ;  that  his  hand  trembled  very  greatly  indeed 
during  the  whole  time. 

George  Marshall,  bricklayer,  deposed  that  he  was  at  work  for 
the  deceased  on  the  21st  April,  1842,  on  the  forenoon  of  wbidi 
day  he  received  a  message  from  the  deceased  that  Thompson  tod 
he  were  to  go  to  the  deceased  at  Wood's  boose ;  that  witness  io- 
mediately  proceeded  thither,  and  they  all  three  went  into  Wood'i 
parlour  together ;  that  while  witness  had  been  alone  with  the  de- 
ceased,  before  Thompson  joined  them,  he  had  told  witness  that  he 
was  going  to  sign  his  will,  and  that  he  wanted  him  (witness)  to 
sign  it — to  the  best  of  his  recollection  deceased  then  told  him  thit, 
but  he  cannot  be  quite  certain ;  that,  as  soon  as  they  got  into  the 
parlour,  the  deceased  took  out  of  bis  pocket  a  handkerchief,  us* 
folded  it,  took  the  will  out  of  it,  and  laid  it  on  the  table;  that  he 
unrolled  part  of  the  paper  only,  and  laid  a  book  upon  it,  so  tfait 
witness  could  not  see  the  writing  thereon  ;  that  tbe  deceased  then 
asked  Wood  to  sign  his  name  to  it ;  that  the  deceased  did  not 
sign  it  himself  first,  be  wrote  '*  a  something"  on  the  paper,  but 
witness  did  not  see  what  it  was ;  Wood  signed  first,  and  witneis 
signed  under  Wood's  name,  the  deceased  asking  him  so  to  do,  and 
pointing  out  the  place  where  be  was  to  sign ;  that  witness  did  not 
see  the  writing  on  the  paper,  or  know  that  it  was  a  will  by  the 
deceased's  mentioning  such  to  be  the  case  in  Wood's  parlour;  that* 
he  saw  the  deceased  with  a  pen  in  his  hand  write  something  on  the 
paper,  but  cannot  say  whether  he  signed  it  or  not,  or  what  it  wis 
he  wrote ;  he  has  no  recollection  whatever  of  the  deceased's  hav- 
ing acknowledged  his  signature ;  that  the  whole  transaction  occu- 
pied but  a  few  minutes,  and  the  witness  did  not  pay  much  attention 
to  it ;  that  he  recollects  the  deceased's  asking  Wood  <*  to  write 
his  name  underneath  bis,"  and  that,  before  he  did  that,  he  bsd 
the  pen  and  ink  in  his  hand,  and  wrote  "  something"  on  the  wilt 
Upon  interrogatory,  this  witness  deposed  that  he  was  too  far  off 
to  see  what  the  deceased  wrote  on  the  will,  but  ho  is  certain  that 
his  fellow-witnesses  were  close  enou^^h  to  see  it ;  that  the  signs- 
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I  not  placed  to  the  will  by  any  person  for  the  deceased,  in     Mabch  14. 
8  presence ;  that  the  deceased,  after  writing  << something"  — ~^ 

^ill,  said  he  had  written  the  same  very  badly,  or  to  that  ^***  ^*     ^*' 
:hat  he  was,  during  the  whole  time,  in  a  state  of  nervoas- 
&  was  all  of  a  totter  altogether — his  hand  trembled  very 

nas  Thompson,  bootmaker,  deposed  that,  on  the  21st 
842,  the  deceased  sent  to  tell  him  and  Marshall  to  go  to 
house,  whither  they  went,  joining  the  deceased  before  they 
le  house ;  that  when  they  went  into  the  parlour,  the  de- 
ulled  out  the  paper  from  a  handkerchief  and  laid  it  on  the 
idoing  the  lower  part  of  the  paper  only,  laying  a  book  on 
r  part ;  he  then  said  he  wished  them  to  put  their  names  to 
om  of  that  paper ;  he  had  a  pen  and  ink  with  him,  and 
he  .pen  in  the  ink  and  wrote  on  the  left-hand  comer  of  the 
of  the  paper  the  words  <'21st  April,"  and  directly  he  had 

he  said,  *'  Drat  it !  I  have  done  it  bad ;"  that  he  then 
od  <<  to  put  his  name  underneath  his,  where  the  seal  was 
i  will,'*  and  after  that,  he  and  Marshall  signed,  the  de- 
•otting  his  finger  down  and  pointing  to  each  of  the  wiU 
be  exact  place  where  they  were  to  sign  ;  that  he  would 
LT  that  the  deceased  used  the  words  *<my  name"  or  the 
seal ;"  he  said,  pointing  to  the  proper  place,  *<  Put  your 
idemeath,  here,"  or  **  Put  your  name  down  here  full,"  or 
»ur  name  underneath  my  name,  here,"  the  place  he  pointed 
g,  of  course,  underneath  his  own  signature. 

interrogatory,  this  witness  stated  that  the  deceased  did 
;r  sign  his  name  or  acknowledge  his  signature  in  the  pre- 

*  himself  or  his  fellow- witnesses,  further  than  by  telling 

*  some  one  of  them,  **  to  put  their  names  underneath  his 
that  the  witness  saw  the  deceased's  signature  on  the  will, 

>art  folded  down  did  not  cover  that ;  the  witness  should 
that  the  deceased  could  not  have  signed  his  name  in  the 
jracter  in  which  his  name  appears,  for  even  when  he  wrote 
,  his  pen  trembled  in  his  hand  all  the  time. 

tms^  T>.,  for  the  executors. — It  is  admitted  on  all  AaouMiirr. 

hat  the  testator  did  not  sign  the  will  in  the  presence 

witnesses ;  the  only  question  is,  whether  he  acknow- 

his  signature  in  their  presence,  and  this  question  de- 

opon  the  Court's  construction  of  the  Will  Act ;  whe- 

will  lay  down  this  rule,  that  there  can  be  no  such 

^  an  acknowledgment  of  his  signature  by  a  testator, 
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Mab6r  14.  unless  he  shall  say,  in  so  many  words,  **  This  is  my  m 
Got  T^Chz  ^"^  ^  acknowledge  it  to  have  been  written  by  me."  I 
the  Court  will  not  lay  down  such  a  rule,  and  if  so,  it  c 
not  be  contended  that  there  was  not  in  this  case  a  suffd 
acknowledgment  in  the  presence  of  witnesses  present  at 
same  time.  It  is  apparent  that  the  witnesses  come  forv 
(not  meaning  to  depose  untruly)  with  an  animus  against 
will ;  but  the  witness  Wood  says,  '^  He  asked  me  if  I  wo 
sign  my  name  underneath  his  own,  and  I  aooordii^lj  i 
down  and  signed  my  name  underneath  his  name,  wbici 
saw  prefixed  on  the  lower  part  of  the  paper."  TbereAi 
this  case  is  not  like  that  of  Iloit  v.  Genge,*  where  the  li 
nesses  did  not  see  the  name  of  the  deceased  when  tlwf  M 
tested  the  will. 

Jenner,  D.,  for  the  next  of  kin.— There  is  no  eviies* 
that  the  signature  is  in  the  handwriting  of  the  deoenflt 
and  under  the  9th  section  of  the  Act,  I  submit  that,  ifk 
signature  be  made  by  any  other  person  than  the  tesbrti 
that  person  must  be  produced,  to  shew  that  it  was  done  *i 
his  presence  and  by  his  direction."  These  words  arewp^ 
fluous,  unless  the  Act  requires  proof  of  the  fact,  to  A0 
that,  primdjacie,  the  testator  had  a  knowledge  of  the  ex- 
tents. If  a  testator  signs  the  will  himself,  he  must  do  i 
in  the  presence  of  witnesses,  or  acknowledge  that  he  1* 
signed  it,  in  the  presence  of  witnesses.  If  he  deputes  ne- 
ther person  to  sign  for  him,  it  must  be  proved  that  itw» 
signed  in  the  testator's  presence  and  by  his  direction.  [P** 
Curiam. — Is  there  any  reasonable  doubt  that  thisisthedf 
ceased's  signature  ?  In  your  answers,  you  do  not  denytW 
it  is  his  writing.]  In  the  20th  section  of  the  Act,tw 
same  words  also  appear  with  reference  to  the  destructioo" 
a  will.  I  apprehend  that,  if  a  testator  were  to  direct  a ptf" 
son  to  burn,  tear,  or  destroy  his  will,  unless  it  were  d<« 
in  his  presence,  it  would  have  no  effect.  [Per  Curia*" 
The  only  doubt  is,  whether  the  Court  should  rescind  the 
conclusion  of  the  cause  to  admit  evidence  of  the  handvnlfflf* 
Addams, — It  is  clear  that  the  testator  inserted  the  ^ 
therefore,  he  could  write.] 

*   I  Notts  of  Ca.  672. 


.]  PREROOATIVfi  COURT.  229 

iR  H.  Jennbr  Fust. — ^I  have  no  doubt  that  the  testator    Maech  14. 
nt  to  acknowledge  his  signature^  and  that,  in  fact,  he  ^  ^ 

8o»  by  desiring  the  witnesses  to  sign  their  names  under- 
ii  his  name,  he  having  signed  it  before.     I  think  I  am    "****""*• 
tfied  with  the  case  as  it  is. 

lie  evidence  before  the  Court  is,  that  the  deceased  told 
of  the  witnesses  that  **  he  was  going  to  sign  his  wilL" 
ppears  that^  when  they  came  to  the  house  of  one  of  the 
nesses,  the  deceased  having  produced  the  will,  added  to 
lie  date^  not  the  year,  for  I  take  it  that  that  was  not  in- 
ted  at  the  time  of  execution ;  therefore,  the  will,— the  body 
the  will,  which  is  of  considerable  length,  and  appears  to 
in  the  handwriting  of  the  deceased,  and  disposes  of  the 
lole  property, — was  produced  by  the  deceased  himself,  and 
desires  the  witnesses  '*  to  put  their  names  as  witnesses  to 
will/*  and  he  told  the  first  witness  ^'  to  put  his  name 
let  his  name."  There  can  be  no  doubt,  therefore,  as  to  No  doubt  of 
intention  of  the  deceased  that  it  should  be  considered  as  ''^  ^'^ 
will^  and  should  have  effect ;  and  the  only  question  is, 
^er  there  is  sufficient  evidence  that  he  did  acknowledge 
si^ature  in  the  presence  of  witnesses ;  and,  if  he  did, 
tber  the  signature  is  in  his  own  handwriting,  or  made 
^Mxie  other  person  not  produced  as  a  witness  in  the  cause> 
a  sufficient  attestation  within  the  Statute*  Now,  I  can- 
help  considering  that  it  would  be  going  too  far— that  it 
Id  be  a  hypercritical  construction  of  the  Statute — to  say  An  acknow- 
there  was  not  an  acknowledgment  of  his  signature,  and  l^pnotof iig- 
'^  is  DO  evidence  that  the  signature  is  not  in  the  de- 
le's handwriting,  except  that  the  witnesses  say  he  was 
^uch  a  nervous  trepidation,  that  he  could  not  have 
tten  the  signature  as  it  appears  on  the  will.  But  I  do 
think  there  is  any  reason  to  doubt  that  it  is  his  signa- 
^,  notwithstanding  that  there  does  appear  some  difference 
lie  writing,  though  not  sufficient,  in  my  opinion,  to  caU 
further  evidence  as  to  this  point,  and  I  do  not,  therefore, 
ik  it  necessary  to  rescind  the  conclusion  of  the  cause  in 
er  to  admit  such  further  evidence. 

Jpon  the  whole,  I  am  satisfied  that  this  is  a  case  in  which      Probate 
tete  of  the  paper  may  pass,    as  being  duly  executed  ^" 

'OL.  II.  2  H 
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March  I4w    according  to  the  provisions  of  the  Statute ;  and  I  also  dml 
^         ^    (the  question  being  created  by  the  act  of  the  deceased),  tiat 
*  the  other  party's  expenses  should  be  paid  out  of  the  estate 

Proctors: — Poumalif  for  the  executors;  /bar,  for  the  nextrf 
kin. 


Marcb  17. 

Three   ten-      Tbb  Coumtbss  db  Zicby  Fbrraris  v.  tub  MABQun 

tamentary   pa-  op  Hbrtford  AND  0THBR8. — AUeeaium, — ^The  Marqttoiif 
pere,  unaltest-  ,,      ^     ,     .       ,  ,  .      ,  .  ,.    ,  .      ,    \.    » 

ed,  dated  pos-  Hertford^  the  deceased  in  this  cause,  died  on  the  1st  Maiab 

Wil^Ac'*'    ro^  ^^^'  ^"  England,  having  executed  a  will  and  a  great 

pounded  as  fur-  her  of  codicils.  The  will  is  dated  25th  January,  1823,  and  tk 

ther  codicils  to  codicils  bear  various  dates  between  that  year  and  the  pcriJ 

a    will     dated 

prior    to    the  ^^  ^18  death.      Some  of  the  codicils  are  in  the  tesUtff'i 

Act,  and  pro-  handwriting ;  they  are  signed  with  his  title  of  honoor,  «i 
the^  grounds     ^^^  ^^  xJti&ai  are  attested  by  three  witneaaea ;  but  tfaiceflf 
that    the  will  the  codicils,  dated  subsequently  to  the  Ist  January,  IW 
codiciL  ^which  (^^^n  the  Will  Act  came  into  operation),  are  unatteuM 
the  testator     Probate  of  the  will  and  of  the  codicils  (twenty -nine  in  mo- 
Ster'  make",     ^®0  ^^^^  P^o"*  ^^  ^^«  Is^  January,  1838,  and  one  dated ii 
though  unat-      1839,  which  was  duly  attested,  was  granted  to  the  exeoK 
Ihatihe/were  ^^"'  Lord  Lowther,  Mr.  Croker.  Mr.  Hopkinson,  Mr.H(«». 
confirmed  by  a  ley,  and  Captain  Meynell.     The  three   unattested  codicD*. 
didl.-" Allegt  ™^^^  ^^"^^  ^^^  ^^^  January,   1838,  are  dated  respectirely 
lion  propound- 28th  October,   1838,   13th  August,    1839,  and  20th  Afij. 
refeJted  ^^^^"  1840,  and  are  in  the   testator's  handwriting.     Four  ofti 
executors  (Lord  Lowther,  Mr.  Hopkinson,  Mr.  Horsleyjiarf 
Captain  Meynell)  declined  to  propound  these  papers,  W 
were  willing   to  take  probate  of  them  if  the  Court  &\iO^ 
be  of  opinion  that  they  were  entitled  thereto,  and  thevwffft 
therefore,  no  real  parties  to  the  suit,  which  was  promoted  !jf 
the  Countess  de  Zichy  Ferraris  and  Mr.  J.  \V.  Croker  ((» 
of  the  executors),  who  are  legatees  to  a  considerable  anjoutf 
named  in  the  codicils,  atjainst  the  present  Marquess  of  Hert* 
ford,  the  residuary  legatee,  who  opposed  the  grant  d  (W" 
bate  of  the  three   papers.     Tiie  Countess  and  Mr.Croktf 
appeared  by  separate  Proctors  and  Counsel,,  and  each  W 
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1  a  separate  Allegation.     Mr.  Croker  joined  in  pro-     March  17. 
ig  the  paper  of  28th  October,  18S8 ;  the  Countess  ^  ^Ztim  v 
ropounded  the  other  two  papers.     Their  Allegations  MarqMertfimL 
ibstantially  the  same,  and  had  the  same  object — 
,  to  state  the  circumstances  under  which  it  was  con- 
that  the  papers  were  entitled  to  probate,  though  not 
d  according  to  the  provisions  of  the  Will  Act*     The 
s  of  the  papers  are  as  follow : — 

ereby  give  and  beqaeath  to  Charlotte  Coantess  of  Zicby  The  Codicils. 
,  to  be  beld  by  her  for  her  own  sole  and  separate  use,  the 
shares  of  which  1  may  die  possessed  in  the  United  States 
hich  now,  I  believe,  exceed  three  thousand.    Milan,  Oc- 
th,  1838.     Hertford. 

also  give  and  bequeath  to  my  friend,  Rt  Honble  John 
Croker,  all  my  stock  and  shares  in  the  Virginia  Un*. 
Itock,  which,  I  think,  are  one  hundred  thousand  dollars. 
>RD.    Oct.  28th,  1838.    Milan. 

lis  is  a  Codicil  to  the  last  will  and  testament  of  Francis 
Lord  Hertford.  For  several  years,  I  have  thought  of  and 
1y  altered  my  decisions  about  the  Regent's  Park,  but  as 

youngest  ward  is  about  forming  an  excellent  match,  and 
[>st  my  two  very  old  four-legged  friends,  it  becomes  me  to 

0  I  give  my  leasehold  house  and  premises  and  all  it  con- 
:cepting  plate  and  two  old  entailed  pictures  by  Canelleti, 
lotte  Countess  Zichy  Ferraris,  and  to  her  heirs  and  as- 
n  testimony  of  which  I  sign  this  codicil,  this  thirteenth 
1839.     Hertford. 

ond  copy,  similar  but  not  copied  verbatim,    H. 
ave  also  one  thousand  pounds  of  Long  Annuity,  which  is 
for  about  thirty  years  longer :  this  I  give  and  bequeath  to 
;e  Zicby  Ferraris,  my  ward.    And  I  declare  this  a  codicil, 
formed  part  of  my  will  and  testament.     May  20th,  1840. 

)RD. 

Allegation  of  the  Countess  de  Zichy  Ferraris  pleaded 
ws: — 

the  testator,  by  a  clause  in  his  will,  gave  and  bequeathed  Allegation, 
r  his  personal  estate  and  effects  which  he  had  not  by  any 
codicil  or  testamentary  writing,  con6nned  by  his  will, 

1  of  specifically,  or  which  he  had  not  by  his  will,  or  should 
my  codicil  or  testamentary  writing  dispose  of  specifically. 
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March  17.     to  his  executors  upon  trust,  to  dispose  of  the  same,  in  the  foUn- 
C    ryZZ-;       '"^^  words : — "  And  pay,  satisfy,  and  discharge  all  the  leiml 
MarqMtrtJord,  ^^8^'®^  ^^^  annuities  given  and  bequeathed   by  this  my  will, « 
such  codicils  or  testamentary  papers  as  aforesaid,  or  which  Iibl 
or  may  give  or  bequeath  by  any  codicil  or  codicila  hereto,  or  bj 
any  testamentary  writing  or  writings  under  my  hand  m  sipel 
by  me  and  whether  witnessed  or  not,  and  do  and  shall  stand  p«- 
sessed  of  and  interested  in  all  the  surplus  or  residue  of  the  fli 
monies  in  trust  for  my  said  son,  Richard  Seymour  Conway,  Eal 
of  Yarmouth,  his  executors,  administrators,   and   assigns  :pn> 
▼ided  always,  and  I  do  hereby  declare  my  will  and  mind  to  be,  ai 
I  hereby  direct,  that  my  said  son  shall,  upon  receiving  fron  ay 
executors  hereafter  named,  or  the  survivor  of  them,  or  the  exeei- 
tors,  administrators,  or  assigns  of  such  survivor,  a  request  firnd 
purpose  in  writing,  within  twelve  calendar  months  from  ny^ 
cease,  forthwith,  with  all  convenient  expedition,  make,  do,  wk 
execute  all  such  acts,  deeds,  matters,  and  things  as  may  berequil 
of  him,  and  in  his  power  to  do,  for  giving  full  effect  to  eiery^ 
pointment,  direction,  devise,  or  bequest  in  this  my  will,  oris  ny 
codicil  or  codicils,  or  other  testamentary  writing  which  I 
already  heretofore  made  and  may  be  now  subsisting,  or  nwjoorr  M^ 
hereafter  make,  and  for  giving  full  effect  to  any  bond  or  ioitraaat  I4 . 
or  written  promise  which  I  have  executed  and  sit^ned,  or  ^^m^ .  ^ 
after  execute  and  sign,  and  which  shall  be  subsisting  at  oiy  deeeM  f  ./^ 
for  the  purpose  of  securing  any  principal  or  annual  sum  of  moDffV  I      ^■ 
OT  in  favour  of  any  person  or  persons  whomsoever,  and  mcasfV  i 
said  son  shall  neglect  or  refuse  to  do  so,  I  hereby  declare  anddiiwf  I'"  ^"^ 
that  the  beijiiestand  trust  hereinbefore  made  and  directed  as  (otk 
surplus  of  my  residuary  personal  estate,  and  of  the  surplu'ofik 
sum  of  £47,000  and  interest  to  and  in  favour  of  my  said  son,  sW 
be  absolutely  void:  in  such  case,  I  direct  that  the  surplos  of* 
residuary  personal  estate  shall  be  paid  to  the  ComraissioDCB » 
the  time  being  appointed  for  the  Reduction  of  the  National Df*- 
That  at  the  conclusion  of  the  will,  the  deceased  rati6ed  and  csi* 
tinned  his  will  and  codicils  in  the  words  following: — "Andkfl"! 
revoking  all  former  wills,  but  ratifying:  and  confirming  all  «*" 
cils  and  testamentary  papers  as  aforesaid,  which  I  wish  to  bee**    ^ 
sidered  as  if  incorporated  in  this  my  will,  I  declare  this  to  be  if    '    »    ^^ 
last  will  and  testament.*'     That  being  resident  at  Milan,  afl^'    '^'^  '^'^ 
the  Austrian  dominions,  and  subject  to  the  laws,  usages,  •d^'*    *^':'i  1: 
toms  of  Austria,  in  which  city  the  testator  had  a  house  and  an***    ''.:  th« 
Mishnient,  ho  executed   the  codicil  of  2Sth  October,  ls3i?,  ■'    t-.^..^, 
intended  thai  it  >hould  form  part  of  and  be  incorporated  witk"^    [.^ 
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ill,  and  that  he  executed  the  same  in  conformity  with  the  laws,     March  17. 

nges,  and  customs  of,  and  in  the  form  required  and  observed  in         JT""  . 

aking  testamentary  dispositions  in,  the  Austrian  dominions,  as  ^LJjS^tfiJL 

id  for  a  further  codicil  to  his  will ;  that  the  codicil  is  good  and 

did  according  to  the  laws  of  Austria ;  that  by  a  codicil  of  26th 

pril,   1839  (of  which  probate  had  been  granted),  the  testator 

ratified  and  confirmed  his  will  and  codicils,"  and  amongst  others, 

e  codicil  of  28th  October,  1838 ;  that  the  codicil  of  15th  August, 

39,  was  intended  by  the  testator  to  form  part  of  and  to  be  incor- 

rated  with  his  will,  and  that,  on  the  8th  November,  1839,  he 

dy  executed  a  further  codicil,  in  the  presence  of  witnesses,  and 

at  he  also  intended  that  the  codicil  of  20th  May,  1840,  should 

•nn  part  of  his  will,  and  be  incorporated  therewith. 

Mr.  Croker's  Allegation  pleads  in  addition  that  the  stock, 
bares,  goods^  or  property  bequeathed  by  the  codicil  of 
8tfa  October,  1B38,  was,  at  the  time  of  making  it,  and  i? 
low,  locally  situated  in  the  United  States  of  America. 

JtHncTy  D.,  for  the  Marquess  of  Hertford. — The  question  1842. 
b»  whether  either  of  these  Allegations  is  admissible.  The  ^^'  ^' 
Bnt  of  the  papers  is  propounded  by  Mr.  Croker  as  well  as 
fte  Countess  Ferraris,  and  the  object  of  both  their  Allega- 
ions  is  to  apply  the  law  of  Austria  to  that  paper,  as  made 
t  Milan ;  if  that  should  fail,  by  means  of  certain  words  in 
ie  will  of  1823,  to  incorporate  with  it  a  paper  not  made 
^  J8S8 ;  if  that  should  fail,  it  is  proposed  to  make  certain 
M'ds  in  a  codicil  of  April,  1839,  ratifying  and  confirming 
^  will  and  codicils,  republish  the  paper  of  1838.  With 
r>i^  to  the  first  point,  although  it  is  pleaded  that  the  tes- 
^^  vras  resident  at  Milan,  a  city  subject  to  the  law  of 
^tria,  it  is  not  pleaded  that  he  was  subject  thereto,  and 
^  that  law  was  obligatory  upon  him.  The  testator  was  a 
Veiled  subject  of  England,  though  resident  at  Milan^ 
^  it  is  a  new  thing  to  come  to  this  Court  and  ask  it  to  pro- 
^tice  for  a  paper  not  valid  by  the  law  of  England,  on  the 
'^Hd  of  its  validity  according  to  the  law  of  Austria,  the 
^^tor  being  a  domiciled  Englishman,  the  property  locally 
^ted  in  the  United  States  of  America.    As  to  the  loca- 

^  the  property,  personal  property  has  no  locality ;  it 
^^<iipanies  the  person,  and  the  succession  to  it  is  governed 
^he  lex  domicilii — the  law  of  the  country  where  the  tes- 
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Makcb  17.    ^^^  ^^  actually  domiciled.     This  is  a  settled  point    *^ 
_— \      next  object  is  to  make  a  passage  of  the  will  of  182S  i^ 
M^SS^fif^  PO"^  *^«  P«P«'  o^  1^^-     ^t  ™ay  appear  by  the  kn^^ 
of  the  will  that  the  deceased  contemplated  a  possibBui 
his  making  codicils  without  formally  executing 
he  had  held  a  kind  of  penalty  over  his  residuary  I 
but  it  is  impossible  to  contend  that,  in  making  a 
1823,  he  should  have  contemplated  the  ratifying 
firming  papers  not  made  till  fifteen  years  after.    It 
diflScult  to  say  what  was  the  intention  of  the 
making  these  bequests  to  Mr.  Croker  and  the  Coani 
I  am  not  to  argue  this  as  a  question  of  intention,  but    .^^ 
whether  the  requisites  prescribed  by  the  Statute  of^  y 
are  complied  with  or  not.     I  find  it  decided  in  all  fcilie  ^ 
that,  to  incorporate  one  paper  with  another,  the  pif^cri^ 
porated  must  have  been  in  existence  at  the  time,  aodittg 
be  distinctly  referred  to  and  identified,  so  that  thenmk 
no  mistake ;  it  must  be,  as  Lord  Eldon  expressed  it,  '^wtt 
the  sheets"  of  the  will.     Habergham  v.  Vincent.^  Smt 
v.Prujean.f     BoydeU  y .  DrummoiuLX     Wilkinwnv.Aimt 
Shortrede  v.  Cheek.\\      Billon  v.  Harris.^     Then  ii  * 
paper,  which  was  made  at  Milan,  in  October,  18S8,i» 
ferred  to  in  any  subsequent   codicil  ?     It  is  pleaded  tli* 
by  the  codicil   of  April,    1839,  which   is   duly  executed, 
the  testator  confirmed  the  codicil  of  October,  1838.  Tk 
codicil  of  April,  1839,  begins  :  ««  This  is  a  further  codicil 
to   the  will,  testament,    and  codicils   of  me,  &c.,"  an^  * 
ratifies  and   confirms   his    "  will  and    codicils."     But  tk 
question  is,    whether   he    meant   to  confirm   the  willw 
codicils   duly   executed    only,    or   to   include    codicils  (• 
called)  simply  signed  by  him,  and  therefore   invalid.  » 
appears  that  it  would  be  forcing  his  language  to  supp* 
that  he  meant  to  confirm  all  codicils,  good  and  bad.   Thf 
word  "codicil,"  per  sc,  must  mean  "good  and  valid coi* 
cil,"   as  the   word   **  children"  means    in    construction  ^ 

*  2  Ves.  jun.  204..  f  6  Vcs.  jun.  565. 

t   11  East,  14.1.  §  1  Ves.  &B.  422. 

II    1  A(J.  J^  E.  57.  ^   i  Bligh.  N.  C.  .321 
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e  children.     If  this  had  been  the  only  oodi-     Maich  17. 

have  been  a  different  thing ;  but  as  there  ^  VmrU  v 
idicils,  it  is  clear  he  did  not  confirm  all.  Miarq.Btrtfbrd. 
>ther   paper   propounded,   dated  in   August^ 

is  simply  signed^  and  this  is  followed  by 
^\y  dated  In  November,  1839,  duly  executed, 
t  said,  virtuaDy  confirms  the  other ;  I  appre- 
r,  that  is  not  the  case  under  the  present  Act. 
s  codicil  was  made  and  duly  executed,  there 
)er,  dated  in  May,  1840,  signed  only,  and  this 
porated  with  the  will  of  1823.  It  is  for  the 
whether  the  testator  meant  by  the  term  ^  co- 
ifirm  not  merely  codicils  well  executed,  but 
xecuted  at  all. 

?,  D.,  on  the  same  side. — The  question  of  do- 
he  first  of  these  papers,  is  settled  by  the  case  of 
'emesy*  and  other  cases.  But  an  attempt  is 
Tt  into  the  will  a  subsequently  executed  docu- 
is  contrary  to  every  principle  of  law,  and  in 
tion  to  the  Will  Act,  by  which  attestation  by 
I  is  indispensable  to  the  validity  of  a  will  or  co- 
her  authorities  cited : — Roit  v.  Cunjfnghame,\ 
odfvifu\  Gallini  v.  Noble,^  Whftall  v.  Kay.f^ 
Robins,^  Buck  v.  NorUnu^^  Lane  v.  Stan^ 
lellusson  v.  fVood/brd.^^  HoUoway  v.  HoBo* 
nes  V.  Slater.  \\  \\  Jesson  v.  fVrighU%%'] 
OodsoUf  Q.  A.,  for  the  Countess  de  Zichy  Fer- 
objected  to  these  papers,  that  no  prospective 

papers  duly  attested  can  give  effect  to  a 
)aper  not  attested ;  that,  as  to  a  retrospective 
must  be  express  and  direct,  and  that  the  term 
eans  only  an  instrument  executed  according  to 


;.  R.  373. 

t  12  Ves.  jun.  29. 

n.  156. 

§  3  Meriv.  691. 

K.  769. 

5  1  Ad.  &  E.  42a 

P.  57. 

ft  6  T.  R.  352. 

>9. 

§§  5  Ves.  401. 

06. 

11  2  Bligh,  O.  C.  56. 
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Makch  17.  the  recent  Statute.  Now  in  the  will^  the  testator  dii 
^^  Z,  .  executors  to  pay  all  legacies  which  he  shall  or  may  h 
M^rqMertford,  ^7  ^^J  codicil  or  testamentary  writing,  *<  whether  wi 
or  not."  So  that  it  is  clear  that  he  never  intended 
fine  the  term  **  codicil"  to  attested  papers,  or  codid 
nically  so  called.  He  has  directed  that  all  the  codi( 
testamentary  papers  should  form  part  of,  and  be  i 
rated  with,  his  will.  Although  the  Court  of  Probat 
now  guided  by  the  intentions  of  a  testator,  but  by  th 
of  the  Statute,  still  it  will  look  at  these  intentions  an 
them  into  effect  if  it  can,  and  it  is  clear  what  the  ir 
of  the  Marquess  was.  As  to  the  prospective  refer 
the  will,  the  codicil  of  October,  1838,  does  not  r« 
that,  for  there  is  a  later  instrument  duly  attested 
refers  to  it,  though  not  directly  and  expressly.  Thui 
sires  that  the  codicils  to  be  made  afler  the  will,  whetl 
nessed  or  not,  shall  be  valid,  and  in  the  codicil  of  1 
ratifies  and  confirms  them,  and  there  can  be  no  doub 
intention  that  they  should  be  incorporated  with  his  ' 
do  not  find  in  the  cases  that  it  is  indispensable  that 
ference  to  the  papers  should  be  express  and  dire 
Court  must,  undoubtedly,  be  satisfied  that  the  pa{] 
identified.  Habergham  v.  Vincent.  Brudenell  v.  Bon 
Buckeridge  v.  Ingram.f  Gordon  v.  Reai^.X  Molh 
Molineux.^  I  put  the  case  on  the  analogy  between  t 
tute  of  Frauds  and  the  Statute  of  Victoria,  for  I  canr 
ceive  any  difference  between  thera  in  this  respect.  It ; 
from  all  the  cases,  that,  where  an  instrument  is  reft 
so  as  to  leave  no  doubt  in  the  mind  of  the  Court 
was  the  instrument  intended  by  the  testator,  it  is  si 
to  entitle  it  to  probate,  and  I  submit  that,  in  this  cas< 
is  a  retrospective,  as  well  as  a  prospective,  referer 
confirmation,  with  sufficient  certainty  to  enable  the  C 
give  effect  to  the  intentions  of  the  testator. 

Haggard,    D.,   on  the   same   side,   cited,   in    at 
Inchiquin  v.  French,\\     Dilloti  v.  Harris.     Guest  v.  Wil 

•  2  Atk.  268.  t  2  Ves.  665. 

:  5  Sim.  274.  §  Cro.  Jac.  144. 

II   Ambl.  32.  Y  2  Bingh,  429.     '^Id 
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met  V.  Crowe,^     UUerton  v.  Robins,     Croshie  v.  McDoual.     Maecr  17. 
SmUh,f     Re  Countess  of  Durkam.i     Doe  d.  Williams  v.  ^  p       .  ^ 
tns.%  Marq.HertfiTd. 

Harding^  D.,  for  Mr.  Croker. — If  the  three  cases  oi  Smart  Dec.  9. 
Prmjean,  fVUkinson  ▼.  Adam,  and  Hahergham  v.  Vincent, 
idll  authorities,  I  may  rely  upon  them^  as  sufficient  to  call 
m  the  Court  to  decree  probate  of  these  papers  as  part  of 

will.  [Examined  these  cases,  and  the  cases  of  Dillofi  v. 
vrris,  Utterton  v.  Robins,  Shortrede  v.  Cheek,  and  Boydell 
Drummond.']  With  regard  to  the  use  of  the  word  "  co- 
il," it  is  argued  that  it  is  a  principle  of  the  law,  that, 
ere  a  technical  word  is  used,  it  must  be  taken  in  a  tech- 
il  sense,  and  the  testator  having  used  the  technical  word 
odidl,"  the  Court  must  apply  to  that  word  its  strict  tech- 
al  interpretation,  and  consider  it  to  mean  an  attested 
tmment.  There  are  several  answers  to  this  argument ; 
i  6rst  and  best  is,  that  Courts  have  always  acted  upon 
>  principle  that,  where  the  testator  has  shewn  a  clear  in- 
ition,  to  be  gathered  from  the  context  of  an  instrument, 
t  to  use  a  technical  word  in  a  technical  sense,  but  in  the 
linary  sense,  it  is  a  rule  of  construction  to  take  it  in  this 
ue.  In  the  present  case,  it  is  too  clear  to  be  doubted 
It  the  testator  never  intended  to  confine  the  word 
odicil"  to  its  strict  legal  and  technical  sense,  but  meant 

use  it  in  its  largest  meaning.  So  in  analogous  cases  in 
t  Criminal  Courts :  a  person  has  been  indicted  for  forg- 
I  a  promissory  note,  which  requires  a  stamp  to  give  it 
Hdity ;  but  one  was  unstamped,  and  it  was  argued  that 
e  term  "  promissory  note"  was  technical,  and  that  the 
ite  was  not  a  promissory  note  without  a  stamp :  but  the 
ijection  was  overruled  and  the  man  was  executed.  Roscoe, 
nm,Law.\\  Hatvkeswood*s  case.^  Morton* s  case.**  So 
I  to  the  technical  words  «*  heirs"  and  "  heirs  at  law.'*  Lane 
•  Stanhope;  Thellusson  y ,  Woodford  ;  HoUoway  y.  Hollo^ 
•fljf;   Jesson  v.  Wright;    Mounsey  v.  Blamire,\\     Other 

•  1  Vea.  486.  f  2  Curt  796  (1  Notes  of  Ca.  1 ). 

\  1  Notei  of  Ca.  265.  §  1  Cromp.  &  M.  42. 

1  P-  398.  5   1  Leach,  257. 

*'  2  East.  P.  C.  95.J.  n  4  Russ.  386. 

VOL,  II.  2  I 


238  PREROGATIVE  COURT.  [^ 

March  17,  arguments  may  be  collected  from  Mr.  Wigram's  l^^ 
Co  Ferraris  v  ^8S"™'"g  ^^^^  ^^^  Will  Act  would  apply  to  these  d 
MarqMertjord,  ments  at  all,  by  the  words  of  the  34th  section  they 
exempted  as  codicils  to  a  will  made  before  the  Act.  ^ 
34!th  section  enacts  that  "this  Act  shall  not  extend  to  ^' 
will  made  before  the  1st  January,  1838,  and  that  every  i^ 
re-executed,  or  re-published,  or  revived  by  any  codicil,  sha' 
for  the  purpose  of  this  Act,  be  deemed  to  have  been  raai 
at  the  time  at  which  the  same  shall  be  re-executed,  re-pul 
lished,  or  revived."  If  the  construction  contended  for  pr 
vails,  every  will  made  before  the  passing  o^  the  Act 
brought  under  its  whole  operation  by  a  codicil  executed  sul 
sequently,  for  any  purpose,  and  the  Court  roust  look  at  tl 
will  as  made  at  the  date  of  the  codicil.  Then,  under  tl 
7th  section,  no  will  of  a  person  inider  twenty-one  is  valic 
so  that  a  codicil  to  the  will  of  an  infant,  which  was  go 
before  the  Statute,  renders  it  invalid.  Under  the  18th  s€ 
tion,  a  will  would  be  revoked  by  marriage,  whereas,  befo 
the  Act,  marriage  and  the  birth  of  a  child  were  necessai 
to  revoke  a  will :  so  that,  if  a  man  made  a  codicil  to  li 
will,  he  might,  without  intending,  revoke  it  by  so  doin 
So,  under  the  27th  section,  a  general  devise  will  give  und 
certain  circumstances  a  fee,  and  a  construction  may  thus  1 
given  to  a  will  totally  different  from  that  which  the  testat 
meant.  These  are  some  of  the  consequences  of  a  will  beit 
deemed  to  have  been  made  at  the  time  of  its  re-publicati( 
by  a  codicil.  With  regard  to  the  law  to  be  applied  to  ih 
codicil,  I  do  not  find  any  case  exactly  of  the  same  kiw 
Here  is  a  property  not  within  the  jurisdiction,  and  the  pei 
son  was  not  within  the  jurisdiction  at  the  time  the  act  wi 
done,  and  the  present  Statute  is  not  the  law  of  our  colonii 
or  of  Scotland.  If  the  Statute  does  not  apply  to  Scotchmc 
and  does  not  extend  to  the  colonies,  is  it  to  bind  En« 
lishmen  in  all  other  parts  of  the  world }  Re  More^- 
Story,  Cofijl*  of  Law*. J  Burge,  CoL  Law.^  Curling  ' 
Thornion.}^     [Per  Curiam. — You  ask  for  probate  oft\ 

•   On  Adm.  of  Extr.  Ev.,  Propp.  ii.,  p.  17 ;  iii.,  p.  42,  &c. 

t  1  Hagg.  E.  R.  378.  t  Pp-  78,  635,  678,  SBC 

§  4  Vol.,  pt.  2,  c.  12,  p.  586.  |t  2  Add.  17. 
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^^  this  Court — under  what  law  ?]     I  presume,  the  law     March  17. 
^liWid.    [Per  Curiam. — Then  I  must  be  guided  by  .    ^       . 
^^  of  England  in  the  construction  of  the  paper,  not  by  Marg,Hertford. 
Austrian  law.]     Be  it  so,  and  suppose  the  Court  should 
)f  opinion  that  the  Statute  does  apply,  then  I  contend 
,  bj  analogy  and  by  the  authority  of  cases  under  the 
ote  of  Frauds^  this  codicil  may  be  considered  as  suf- 
)t]j  executed ;  if  the  Court  is  against  me  on  this  point, 

I  contend  that  the  Court  should  give  effect  to  the 
il  as  a  document,  in  existence,  identified  and  adopted 
valid  instrument.  [^Further  authorities  cited: — PigoU 
//er.*  Megguon  v.  Moore.^  GoodrigfU  v.  MeredUk.l 
e  V.  Heygale.§']    It  is  a  principle  that  a  codicil  is  so 

an  inseparable  part  of  the  will,  that  the  re-publi- 
1  of  the  will  re-publishes  all  the  codicils  to  that  will, 
lie  will  and  codicils  come  to  be  considered  as  one  in- 
tent made  at  the  date  of  the  codicil.  Gordon  v.  Rea^, 
ie  V.  McDouaLw  Barnes  v.  Crowe.  Jackson  v.  Hur' 
f  JViliiams  v.  Goodtitle,**  Another  proposition  is, 
in  unattested  codicil  clearly  referred  to  by  an  attested 
il  on  the  same  paper  makes  the  unattested  codicil  valid 
to  pass  land.  Carleion  d.  Griffin  v.  Griffin,\\  Doe  d. 
ims  v.  Evans.  In  both  these  cases,  the  codicil  and  will 
on  the  same  sheet  of  paper ;  but  that  the  decision  did 
3  upon  that  part  is  shewn  by  Mr.  Jarman.JJ  The  last 
on  is,  that  the  codicil  is  sufficiently  valid  by  being  in- 
rated  in  the  will,  which  is  shewn  by  the  intention  of 
estator  and  the  fact.  The  Court  can  have  no  doubt 
t  was  his  intention  that  this  codicil  should  have  opera- 
and  in  his  will  he  refers  to  unattested  codicils  which 
ight  thereafter  make.  It  is  said  that  these  are  not  co- 
I ;  but  the  testator  begins  that  of  August,  1839,  "This 
odicil  to  the  last  will  and  testament  of  Francis  Charles 
I  Hertford."     Even  if  the  Will  Act  does  apply  to  this 

*  7  Ves.  98.  t  2  Ves.  630. 

:  2  M.  &  S.  5.  §  1  Meriv.  285. 

II  4  Ves.  610.  1  2  Eden,  271. 
**  10  B.  &  C.  895.  ft  1  Burr.  549. 

::  On  mils,  i  voi.  hi. 
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Makcu  17.     codicil^  it  is  valid  either  because  the  execution  of  a  subie 

Co.  Ferraris  v.  ^"^"^  attested  instrument  operates  as  a  re-execution  of  thii 

MarqMertfonL  or  because  the  testator  had   sufiicienUj  incorporated  thi 

codicil  in  his  will,  and  afterwards  confirmed  hia  will  an 

codicils. 

R.  Phillimore,  D.,  on  the  same  side,  contended  for  th 
validity  of  the  codicil  on  three  grounds: — 1st,  the  clanseii 
the  original  will.  Hooper  v.  Goodwin.  BrudeneU  v.  Bough 
ton.  Swift  V.  Nash.^  Jarman,  On  WilU.f  Rote  v.  Cunifn^ 
hame,  Sod,  because  the  codicil  is  confirmed  by  that  o 
April,  1839.  Carletm  d.  Griffin  v.  Griffin.  Be  Bathe  i 
Lord  FingalX  Guest  v.  Willafey.  Doe  d.  WiUiam  \ 
Evans,  Bond  v.  SeawelL^  Crosbie  v.  McDouaL  WilUan 
V.  GootUitle.  Utterton  v.  Robins.  Lea  v.  Libb.\\  Bones  i 
Bowes,^  Ashley  v.  Waugh**  Johnson  v.  Johnson.f\  Ga 
don  v.  Reay,  Rowley  v.  Eyton.XX  Jarman,  On  Willt^ 
3rd,  because  it  is  incorporated  in  and  identified  by  a 
attested  codicil.  Story,  Comtnent»\\  \\  Shortrede  v.  CkeA 
It  is  objected  that  when  the  testator  used  the  word  "codidl, 
he  used  it  in  a  technical  sense,  in  conformity  with  the  Sti 
tute  of  Victoria ;  but  the  question  is,  whether  he  did  inteoi 
to  adopt  the  phraseology  of  the  Act :  it  is  forcing  his  Ian 
guage  to  say  he  did  use  the  word  in  that  sense.  I  will  rea 
one  passage  from  the  Digest  on  the  Construction  of  Legs 
cies  : — *<  Sed  de  his  quidem^  de  quibus  dubitari  potest,  fup^ 
lectilis  potius,  an  argenti,  an  vestis  sinl,  Servius  faUi» 
sentenliam  ejus,  qui  legaverit,  adspici  oportere,  in  quam  n 
tionem  ea  soliius  sit  referre  ;  verum  si  ea,  de  quibus  non  asdn 
geretur,  quin  in  alieno  genere  essent^  utputa  escanum,  argei 
turn,  out  pasnulas  et  togas,  supellectUi  quis  adscribere  iolit* 
sit,  non  idcirco  existimari  oportere,  supellectHe  legata  ea  quaji* 
contineri ;  non  enim  ex  opinionibus  singulorum,  sed  ex  con 
muni  usu  nomina  exaudiri  debere"%^     1  think  the  commmi 

*  2  Keen,  20.  f  1  Vol.  86,  105. 

:  16  Ves.  jun.  167.  §  3  Burr.  1775. 

U  Carth.  35.  ^  2  Bos.  &  P.  500. 

•*  4  Jur.  576.  ft  1  Cromp.  &  M.  Mio, 

It  2  Mer.  128.  §§   1  Vol.  176-178. 

(I  II  2  Vol.  303. 

^5   L.7,  §2.  D.  de  supellcctilc  kgala  (xxjtiii.  10). 
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ms  was  the  sense  in  which  Lord  Hertford  used  the  word.     Makcu  17. 

trrin  Y.Blake*  Co.F^^y. 

Jemner,  on  the  case&^-It  has  been  contended  by  the  Coun-  MarqJItHford. 
d  for  the  Countess  de  Zichy^  that  the  prospective  clause  in 
16  willy  under  the  Statute  of  Frauds,  gave  effect  to  the  un- 
ttested  codicil,  notwithstanding  the  new  Act.    (He  was 
rooeeding  to  refer  to  cases  he  had  already  cited,  when) 

Harding  objected  to  this  course,  as  it  was  commencing  a 
ew  argument.  Dr.  Jenner  had  no  right  to  reply  (on  the 
uestion  as  to  the  admission  of  an  Allegation),  except  on 
le  cases  cited  by  the  Counsel  for  the  Countess  and  Mr. 
roker  for  the  first  time.  He  had  no  right  to  argue  on 
lies  cited  by  himself. 

Pbr  Curiam. — The  usual  course  is  to  reply  to  cases  cited  Per  Cur. 
J  the  other  side ;  but  if  the  cases  go  to  establish  a  dif- 
fent  proposition,  I  apprehend  you  are  entitled  to  refer  to 
le  cases  cited  by  yourself.  Perhaps  we  act  upon  a  different 
rindple  from  other  Courts.  I  wish  you  to  adhere  to  the 
ises  cited  by  the  other  side,  and  those  from  which  you 
intend  a  different  view  should  be  taken. 

{Jenner  and  Elphinstone  then  proceeded  to  reply  on  the 
ises.) 

Sir  H.  Jenner  Fust. — It  may  not  be  immaterial,  in  the  March  17. 
m  place,  to  see  how  the  law  stood  before  the  passing  of  Ju^xsmint. 
le  Statute,  1  Vict.  c.  26,  and  to  consider  the  alterations 
rhich  were  introduced  into  our  testamentary  law  by  that 
itatute,  with  respect  to  wills  of  personal  and  of  real  estate, 
0  ^  as  these  alterations  apply  to  the  present  case,  and  I  do 
liis  because  a  great  many  questions  turned  upon  the  con- 
traction put  upon  the  Statute  of  Fraudsf  by  the  different 
Courts  of  Law  and  Equity. 

By  sect.  5  of  the  Statute  of  Frauds,  a  will  of  real  estate       Alterations 
•as  required  to  be  signed  by  the  party  devising,  or  by  some  will^Act 
other  person  in  his  presence  and  by  his  express  direction, 
ami  attested  and  subscribed,  in  the  presence  of  the  devisor, 

by  three  or  four  credible  witnesses.     With  regard  to  wills 

^^  personal  property,  they  were  not  required  to  be  attested ; 

•  1  W.  Black,  r.72.     S.  C.  4  Burr.  2579. 
t  20  Car.  2,  c.  3. 
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March  17.    it  was  sufficient  that  the  will  was  reduced  to  writing  in  the 

^    ^       .       life-time  of  the  testator,    and  that  it   contained  his  real 
Co.  Jrerraru  v,      ,  , 

MargMert/ortL  wishes  and  intentions.     Under  the  old  law,  therefore,  these 

papers  would  have  been  entitled  to  probate.  Butthe9tJi 
sect,  of  the  present  Statute  enacts  (hat  no  will  shall  be  valid 
unless  signed  at  the  foot  or  end  by  the  testator,  or  by  some 
other  person  in  his  presence  and  by  his  direction^  and  sndi 
signature  shall  be  made  or  acknowledged  by  the  testator  in 
the  presence  of  two  or  more  witnesses  present  at  the  same 
time,  who  shall  subscribe  the  will  in  the  presence  of  the 
testator.  This,  therefore,  is  what  is  now  required  for  the 
execution  and  attestation  of  wills,  and  under  the  term 
*'  wills  "  the  Court  has  held  that  codicils  are  included.  Itii 
difficult  to  suggest  any  words  more  plain,  simple,  and  com- 
prehensive than  the  words  of  this  section  of  the  Act,  and  it 
seems  absolutely  impossible,  in  the  ordinary  sense  attached 
to  the  expressions,  to  raise  any  question  with  respect  to  their ' 
true  import  and  construction. 

Under  the  Sutute  of  Frauds,  with  respect  to  wills  of  reel 
property,  many  questions  of  great  intricacy  and  difficult 
arose,  and  amongst  others,  this  very  important  questioD, 
namely,  whether  an  unattested  codicil,  clearly  identified  by 
a  subsequent  will  duly  attested,  was  valid.  Although  many 
of  tliese  nice  and  difficult  questions  have  been  set  at  rest  by 
the  9th  section  of  the  late  Statute,  every  day's  experience 
shews  that  a  sufficient  number  remains  undetermined  to 
afford  scope  to  much  ingenious  speculation  and  inquiry  as  to 
the  real  intent  and  meaning  of  the  very  plain  and  simple 
directions  of  this  section.  A  question  of  this  kind  arises  in 
the  present  case. 
The  first  CO-  The  first  of  the  papers  in  question  is  signed  at  Milan,  not 
^^'  within  the  dominions  of  her  Majesty,  and  it  purports  to 

dispose  of  property  situated  in  the  United  States  of  Ame- 
rica :  and  it  is  said  that,  by  his  will,  the  deceased  reserved 
to  himself  the  power  of  disposing  of  property  by  way  of 
iHxlicil  or  testamentary  writing  under  his  hand,  though  not 
attestet),  and  that  the  unattested  papers  were  confirmed  and 
ratitieil  by  a  codicil  of  subsequent  date,  duly  executed, 
which  supi^icil  the  defect  of  execution. 
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Now,  with  respect  to  the  first  paper,  it  is  material  to  in-     March  17. 
juire  the  rules  which  apply  to  papers  executed  in  places  not  ^    S'~^ . 
rithin  her  Majesty's  dominions ;  whether  the  circumstance  MarqMertfimi, 
if  the  deceased  having  been  resident  at  Milan  when  he  exe- 
mted  the  paper  of  October,  1838,  exempted  him  from  the 
icoessity  of  conforming  to  the  law  of  this  country.     It  is 
lot  pleaded  that  the  late  Marquess  was  domiciled  at  Milan, 
Hit  merely  that  he  was  resident  there  temporarily,  as  a 
firitor,    having  his  domicil  in  this  country.     The  law  of 
Austria,  it  is  pleaded,  would  give  effect  to  this  codicil,  as 
he  act  of  a  foreigner  resident  in  that  country ;  but  it  does 
lot,  therefore,  follow  that  this  Court  could  decree  probate 
>f  the  paper  unless  the  domicil  of  the  party  was  there.     It 
s  too  late  now  to  contend  that  the  succession  to  personal 
mperty,  in  cases  of  testacy  or  of  intestacy,  is  to  be  governed 
ly  any  other  law  than  that  of  the  country  in  which  the 
leceased  had  his  domicil.     The  case  of  Stanley  v.  Bemes 
lisposes  of  the  whole  question  as  to  cases  of  testacy,  deciding 
liata  will,  to  be  valid,  must  be  executed  according  to  the 
aw  of  the  country  where  the  party  was  domiciled.    Follow-      Governed  by 
ng  that  decision,  by  the  Court  of  Delegates,  I  am  of  opi-  ^'^  Jaw  of  the 
lion  that  the  circumstance  of  the  paper  having  been  written 
ind  executed  at  Milan  does  not  exempt  it  from  the  law  of 
die  country  in  which  the  testator  had  his  domicil. 

Now  this  goes  in  some  degree  to  dispose  of  the  next  ques- 
tion, arising  from  the  locality  of  the  property — whether 
property  situated  in  the  United  States  of  America  can  be 
disposed  of  by  a  will  executed  in  any  other  manner  than  the 
law  of  the  domicil  requires ;  and  I  am  of  opinion  that  it  is 
dearly  established  by  all  the  cases,  that  the  law  of  the  domi- 
dl  governs,  and  not  the  lex  loci  rei  sites.  In  Stanley  v.  not  the  lex  loci 
Bemes^  this  question  was  likewise  examined,  and  it  was  de-  ^  '^• 
termined,  upon  the  principle  mobilia  sequuntur  personam,  that 
^  disposition  is  governed  by  the  law  of  the  country  where 
the  party  was  domiciled.  The  lex  loci  may  govern  questions 
as  to  the  grant  of  administration,  but  not  of  distribution  of 
property.  In  cases  of  wills  of  Scotchmen,  where  the  pro- 
perty is  in  this  country,  the  rule  is  to  come  to  this  Court 
for  administration,  but  this  Court  always  follows  the  law  of 
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March  17.    ^^^  domicil,  acquainting  itself  with  the  fact,  whether  the 
.       testamentfiry  disposition  is  valid  according  to  the  law  of  the 

Marq.Herifard,  domicil.  If  the  Courts  of  America  do  not  adopt  the  rales 
which  are  acted  upon  in  this  Court,  it  is  competent  to  the 
Courts  of  that  country  to  grant  administration ;  but  thii 
Court,  when  probate  is  asked  in  this  country,  must  govern 
itself  by  the  law  of  this  country,  and  cannot  grant  probste 
of  a  paper  not  executed  according  to  the  law  of  thn 
country. 
Prospective      The  third  question  is  as  to  the  clause  in  the  will  of  the 

clause  in  t  e  ^g^ator,  upon  the  construction  and  effect  of  which  the  Court 
is  now  to  give  its  opinion.  The  purport  of  the  clause  is  to 
revoke  all  former  wills,  but  to  ratify  and  confirm  all  codicils 
which  the  testator  may  have  executed,  and  he  directs  that  ! 
future  codicils  executed  by  him  should  be  incorporated  | 
with  and  form  part  of  his  will.  Now  die  effect  of  the  clause  I 
itself  shews,  without  reference  to  any  extrinsic  circam-  | 
stances,  its  meaning  to  be  this :  an  intimation  and  direction  \ 
to  his  executors  that  he  intended  to  make  certain  exceptions 
from  the  clause  of  revocation,  which  is  revocatory  of  all  for- 
mer willsy  but  not  all  former  codicils,  and  to  except  certain 
memoranda,  for  he  refers  to  papers  and  instruments  in  exis- 
tence, which  are  not  codicils,  and  also  an  intimation  to  hn 
executors,  that  if  he  should  leave  behind  him  any  papers  of 
a  testamentary  kind,  dated  after  the  date  of  the  will,  whidi 
should  be  merely  signed  by  him,  and  not  attested  by  wit- 
nesses,  they  were  nevertheless  to  be  considered  as  good  and 
valid  codicils ;  an  intimation  and  direction  that  he  meant  to 
reserve  to  himself  a  power  of  disposition  in  some  other 
form,  but  which  was  still  valid  by  the  law  of  this  country; 
for,  as  the  law  then  stood,  it  was  not  necessary  that  be 
should  have  reserved  to  himself  such  pbwer^  as  the  law 
would  have  given  effect  to  any  instrument  written  or  signed 
by  him,  though  not  formally  executed  cnr  attested,  so  far  is 
his  personal  property  was  concerned.  This  clause  of  the 
will,  therefore,  I  consider  as  an  intimation  and  direction  to 
his  executors,  that  any  codicils  lefl  by  him,  not  attested  bf 
witnesses,  were  meant  and  intended  to  be  a  good  disposition 
of  his  personal  property.     Having  executed  his  will  in  the 
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lence  of  witnesses,  he  might  think  it  necessary,  with  re-     March  17. 

ct  to  those  papers  which  are  not  executed,  like  his  will,  ^  f^^ris  v 

he  presence  of  three  witnesses,  to  intimate  to  his  execu-  Marg.Her^trd. 

i»  that  any  codicils  in  his  handwriting,  and  signed  by  him, 

agh  unattested,  should,  nevertheless,  form  part  of  his 

amentary  disposition.    But  as  the  law,  before  the  date  of 

Be  codicils,  had  been  altered,  and  it  was  no  longer  compe- 

t  to  a  British  subject  to  dispose  of  his  property  in  any 

er  manner  than  by  a  will  or  codicil,  executed  according 

the  provisions  of  the  9th  section  of  the  Will  Act,  the 

»tion  is,  had  he,  or  could  he  reserve  to  himself,  such 

irer — a  power  of  disposing  of  his  property  in  any  other 

oner  than  as,  by  the  law  of  this  country,  a  domiciled  sub- 

t  could  be  authorized  so  to  do  ? 

A  great  deal  of  ingenuity  and  learning  was  displayed  in     Result  ofau- 

^  Argument,  as  to  the  law  which  applies  to  these  cases,  ^  ^"^*^* 

d  a  vast  number  of  authorities  was  cited,  which  were 

pposed  to  affirm  the  power  the  deceased  would   seem 

have  reserved  to  himself,  and  the  general  result  of  these 

les  appears  to  be  this :  that,  notwithstanding  the  Statute 

Frauds  has  said  that  all  devises  of  lands  shall  be  invalid 
iless  they  are  executed  in  the  presence  of  witnesses,  yet, 
rvertheless,  it  has  been  held  by  Courts  of  Common  Law 
id  Equity,  that  a  codicil  or  paper  unattested  may  be  suffi- 
snt,  under  certain  circumstances;  that  is,  that  a  paper 
ily  executed  may  so  clearly  and  indisputably  refer  to  an 
lexecuted  paper,  that  such  a  paper,  whether  of  a  testamen- 
ry  form  and  character  or  not,  so  clearly  and  indisputably 
ferred  to,  may  be  considered  as  identified  with,  and  to 
rm  part  of,  the  will  duly  executed,  just  in  the  same  man* 
T  as  if  it  had  been  repeated  toiidem  verbis  in  the  will  itself, 
hat,  I  think,  is  the  general  result  of  the  cases ;  and  the 
a)  point  is  this :  that,  with  regard  to  the  incorporation  of 
ipers,  a  paper  imperfect  in  itself  may  be  so  identified  in  an 
tttniment  validly  executed,  that  it  may  be  considere<l  as 
l>art  of  it,  and  consequently,  that  the  defect  of  authenti- 
ition  by  the  attestation  of  witnesses  subscribed  to  the  paper 
■cared. 

Now  a  ease  decided  upon  this  principle  is  that  of  Ha- 

VOL.  II.  2  k 
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March  17.    bergham  v.  Vincent^  and  it  may  be  necessary  to  con 
^    p       .       what  that  case,  and  the  principles  upon  which  it  was  c 
MtayJIertford.  rained,  were^  and  what  fell  from  the  Lord  Chancella 
the  learned  Judges  by  whom  he  was  assisted  on  that 
sion.    That  case  was  carefully  considered,  and  a  great 
ber  of  cases  which  preceded  it  are  cited  in  the  report 
Haherghamy.      That  case  occurred  in  1793,  and  it  appears  that  the 
Viwxnt.  ^Qj.^  Samuel  Hill,  made  his  will  on  the  5th  October, 

whereby  he  devised  all  the  copyhold  estates  which  hi 
surrendered  to  the  use  of  his  will,  and  also  all  his  fre 
estates,  to  five  persons  named  in  the  will,  upon  trust, 
roainder  to  such  person  or  persons,  for  such  estate  > 
tates,  and  subject  and  liable  to  such  charges,  provisos 
conditions,  as  he  should  by  any  deed  or  instrume 
writing,  to  be  executed  by  him,  and  attested  by  t\ 
more  credible  witnesses,  direct,  limit,  or  appoint,  ai 
no  other  purpose."  This  will  was  duly  executed  an 
tested,  and  by  an  instrument,  dated  the  following 
under  the  hand  and  seal  of  the  testator,  attested  b; 
witnesses,  stamped  and  concluding  like  a  deed,  he  n 
his  will,  and  that  he  had  reserved  a  power  of  disposi 
his  estate  further,  and  directed  his  trustees  to  convc 
real  estate  as  therein  mentioned,  and  as  the  deed  w« 
tested  by  only  two  witnesses,  the  question  was,  whet! 
could  pass  freehold  property.  The  case  came  on  b 
Lord  Thurlow,  who,  after  taking  some  time  to  com 
directed  a  case  for  the  opinion  of  the  Court  of  King's  B 
whether  the  two  instruments  (the  one  a  regularly  exe< 
will,  the  other  drawn  up  as  a  deed),  taken  together, 
sufficient  to  pass  any  estate  or  interest  in  the  freeholc 
copyhold  premises,  or  either  of  them,  not  given  by  thi 
instrument ;  and  whether,  upon  the  death  of  the  he 
law,  any  and  what  estate  or  interest  in  the  freehold 
copyhold  premises,  or  either  of  them,  passed  by  the 
instruments  to  the  surviving  trustee,  or  would  at  his  \ 
pass  to  the  person  who  should  be  his  right  heir.  A 
appears  that,  when  the  case  was  sent  for  the  opinion  o 
Court  of  King's  Bench,  in  consequence  of  too  short  a  i 
ment  of  the  case,  the  Court  of  King's  Bench  understooc 


]  PREROGATIVE  COURT.  847 

nd  instrument  as  merely  a  deed,  and  reported  that  the     March  17. 
instruments  could  not  be  united,  and  that  the  two  in-  ^  pii^aris  v 
nents  taken  together  were  not  sufficient  to  dispose  of  ifar9.ifat/bn/. 
lold  or  copyhold  estate.    The  trustee  afterwards  proved 
econd  instrument  in  the  Ecclesiastical  Court  as  testamen- 
and  the  cause  was  set  down  for  further  directions,  and, 
a  good  deal  of  argument,  the  Lord  Chancellor  (Eldon) 
essed  his  opinion,  that  it  was  right  that  the  case  should 
*gued  before  him,  with  the  assistance  of  two  Judges  of 
Common  Law ;  and  accordingly  the  case  was  argued  be- 
him,    with  the  assistance  of  Mr.  Justice  BuHer  and 
Justice  Wilson,  and,  after  considerable  discussion,  the 
^es  delivered  their  opinions.     The  opinion  of  Mr.  Jus- 
Wilson  is  to  this  effect: — 

>on  the  first  question,  if  the  deed  had  not  been  made,  or  being 
I  as  a  deed,  it  can  have  no  operation,  there  is  a  resulting  trust 
he  heir,  who  is  entitled  to  the  whole  remaining  beneficial 
est,  and  the  trustee  takes  nothing.  It  was  then  contended 
le  heir  of  the  surviving  trustee,  that  this  instrument,  though 
?stator  called  it  a  deed-poll,  though  it  is  stamped,  though  it 
jns  no  nomination  of  executors  or  terms  of  gift,  but  of  limi- 
ts and  appointment,  and  though  it  concludes  like  a  deed, 
led  and  delivered,  being  first  duly  stamped,"  yet  may  be, 
fit  may  be,  ought  to  be,  considered  as  tetttamentary,  so  that 
ly  be  connected  with  the  will,  and  both  may  make  one  tcsta- 
ary  disposition  of  the  estate  ;  and  upon  the  first  consideration, 
pinion  is,  that,  if  this  instrument,  connected  with  the  former, 
lave  a  legal  operation  to  pass  any  part,  I  think  it  may  be  so 
dered  as  testamentary ;  because,  when  the  testator  made  his 
he  disposed  of  his  estate  to  a  certain  extent,  and  then  pro- 
)  his  intention  to  make  a  further  disposition.  It  is  true,  he 
i  same  time  conceives,  and  erroneously  conceives,  he  could 
vc  a  power  by  his  will  to  limit  and  appoint  usee  out  of  his 
estate  by  deed  or  instrument  attested  by  two  witnesses  only ; 
le  does  not  profess  that  he  will  do  it  by  deed  only ;  therefore, 
ems  that,  at  the  time  he  made  his  will,  and  when  he  wrote 
instrument,  his  principal  intention  was,  to  complete  that  he 
left  incomplete  by  his  will — viz.  the  disposition  of  his  real 
te.  He  had  made  his  will  in  part,  and  then  professed  an  in- 
i»n  to  do  more  to  complete  that  will ;  but  he  could  not  do  it 
declaration  of  uses  uut  of  his  own  ebtate,  when  no  part  was  dc- 


248  PREROGATIVE  COURT.  [Hu-T. 

March  17.     parted  with  by  him.     The  law  will  not  permit  that ;  but  it  may  be 

' .       done  by  will ;  and  the  general  rule  is,  that  when  a  man  has  ex-  ' 

MarQ*Ha^t!bnL  P*"^***^^  *  clear  intention  to  dispose  of  his  estate,  and  baa  taken 
an  ineffectual  mode  of  doing  it,  yet,  if  the  instrument  can  be  cod- 
strued  in  another  manner  so  as  to  effectuate  his  intention,  tbe 
ceremony  is  matter  of  form,  and  the  substance  shall  be  carried 
into  execution,  if  it  may  by  law.  Though  the  testator  has  cM 
this  a  deed,  yet,  as  the  intention  was  to  complete  what  was  in- 
complete by  the  will,  as  it  is  in  writing  and  signed,  and  as  to 
some  purposes,  perhaps  to  all,  it  may  have  a  legal  operatioD,  if 
testamentary,  in  order  to  sustain  the  intention,  it  is  fiur  so  to 
consider  it ;  and  I  do  not  know  any  rule  that  stands  in  tbe  wiV' 
It  is  contended  that,  under  the  circumstances,  and  considering  the 
two  instruments  as  one  instrument,  tbe  freehold  estate  will  pm 
by  these  two  taken  together,  though  the  latter  is  not  properly  ex^ 
cuted  to  pass  freehold.  As  to  that,  the  first  way  in  which  it  «u 
considered  was,  that  where  there  is  a  prospective  sort  of  liioiti- 
tion,  as  in  this  case,  a  prospective  reference  to  something  to  be 
done,  the  party  foregoes  the  benefit  of  the  Statute ;  and  therefore, 
the  subsequent  instrument  he  has  mentioned  shall  have  the  same 
effect,  though  not  properly  attested,  as  if  attested  by  three  wit- 
nesses. If  the  Statute  of  Frauds  could  be  considered  as  that  sort 
of  law  to  which  this  maxim  would  apply,  "  quisquis  renuncian 
potest  juri  pro  se  introducto,^*  that  would  apply  in  this  case:  bot 
tbe  Statute  was  not  made  for  the  benefit  of  the  testator  only,  but 
for  general  public  purposes.  By  the  common  law,  a  man  co«W 
not  devise  land.  Then  came  the  Statute  permitting  him  to  do  so 
by  an  instrument  properly  signed.  Then,  lest  testators  should  be 
imposed  upon,  these  guards  were  introduced  by  the  Statute  of 
Frauds,  and  that  insists  that  a  will  of  land  shall  either  be  exe- 
cuted in  the  manner  pointed  out,  or  be  void.  This  does  not  leave 
it  at  the  option  of  the  testator,  but  is  a  positive  provision  that  a 
will  shall  be  void  if  not  executed  according  to  that  Statute. 

So,  the  words  of  the  9th  section  of  the  Act  of  the  1st  of 
her  present  Majesty  declares  that  no  will  or  codicil  shall  be 
valid  unless  it  shall  be  executed  in  the  presence  of  wit- 
nesses, and  in  the  manner  pointed  out  by  that  section ;  and 
that  provision  was  made,  not  for  the  benefit  of  individuals) 
but  for  the  greater  protection  and  security  of  the  public, 
and  It  was  not  competent  to  the  Marquess  of  Hertford  to 
reserve  to  himself  a  power  of  disposing  of  his  property  by 
a  will  or  codicil  executed  in  any  other  manner  than  m  re* 


I 


laU]  PREROGATIVE  COURT.  S49 

^*red  by  this  Act    The  power  of  a  testator  under  the  pre-     Makch  17. 
snt  Act  cannot  be  considered  greater  than  that  of  a  devisor         ' —  . 
under  the  Statute  of  Frauds ;  the  argument  applies  in  the  Marq.B€rtfbrd, 
nine  manner  to  him,  and  the  same  consequence  follows.   As 
Mr.  Justice  Wilson  says : — 

The  testator  cannot  say,  he  wiJl  make  a  will  without  the  requi- 
rites  prescribed,  either  not  thinking  he  will  be  imposed  on,  or  not 
ciriog  about  it.  The  law  will  not  suffer  that,  but  requires,  in  all 
eases,  that  these  ceremonies,  which  might  be  considered  as  cir- 
Constance  only,  if  the  Act  had  not  said  otherwise,  shall  be  essen- 
tial, and  be  observed  in  making  every  will.  Therefore,  this  can- 
lot  be  supported  as  a  testamentary  paper  on  that  principle.  I 
Mieve  it  is  true,  and  I  have  found  no  case  to  the  contrary,  that, 
if  a  testator  in  his  will  refers  expressly  to  any  paper  already  writ- 
ten, and  has  so  described  it  that  there  can  be  no  doubt  of  the 
identity,  and  the  will  is  executed  in  the  presence  of  three  wit- 
■eises,  that  paper  makes  part  of  the  will,  whether  executed  or 
■ot,  and  such  reference  is  the  same  as  if  he  had  incorporated  it. 

And,  therefore,  if  the  Marquess  of  Hertford  had  so  de- 
scribed any  previous  papers,  and  stated  that  they  were 
intended  to  form  part  of  his  will,  the  Court  would  have 
htid  them  to  be  as  much  a  part  of  his  will  as  if  incorporated 
in  the  will  itself,  and  would  have  given  effect  to  all  these 
three  codicils,  if  so  identified,  as  a  good  disposition  of  his 
property,  as  well  as  to  the  other  papers.  But  the  object  here 
it  to  give  effect  to  papers  not  in  existence  at  the  time :  the 
pipers  are  in  futuro — the  codicils  were  to  be  written. 

Now  the  result  of  Mr.  Justice  Wilson's  opinion  was,  that 
the  paper,  not  forming  a  part  of  the  will  of  the  testator,  and 
not  being  incorporated,  or  not  being  in  existence  at  the  time 
when  the  deceased  wrote  the  will  (it  bore  date  the  day  aller), 
snd  not  being  executed  in  conformity  to  the  Statute  of 
Frauds,  had  no  operation  upon  the  freehold  estate,   and 
therefore  it  was  immaterial  whether  it  was  considered  as  a 
deed  or  as  a  will ;  because  as  a  deed  it  was  void,  the  limita- 
tion being  too  remote ;  and  as  a  will  it  was  void,  not  being 
properly  executed.     The  next  consideration  was,  what  effect 
the  paper  could  have  upon  the  copyhold  estate,  and  as  the 
copyhold  had  been  surrendered  to  the  use  of  the  will — and 
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Ma. he II  1?,     in  such  a  raie  a  man  may,  by  any  testamefiUo'y  papn^ont 
c:^  Fctt^«  y  executed  in  t!ie  presence  of  three  witnesses^  direct  the  aie 
M^rqMeftjbrd. — this  paper  being  considered  testamentary  was  suffidtntte 
dispose  of  the  copyhold  estates* 

The  purpose  for  which  the  Court  has  adverted  so  nc- 
nutely  to  this  case  of  Hubergham  v,  Vincent  is,  to  ^bew 
that  a  paper,  though  informally  executed,  may  \m  considerd 
a  good  disposition  of  real  property,  provided  it  be  so  cleaflj 
and  distinctly  referred  to  that  there  cim  be  no  mistake  u  \a 
its  identity  in  a  will  regularly  executed  subsequently  i  oiii«r- 
wise^  it  cannot  be  considered  as  incorporated  with  and  pirt 
of  the  will. 

Mr.  Justice  Duller  was  of  the  same  opinion  as  to  tbeefo) 
of  tile  deed,  as  affected  the  freehold  property.  He  ct«v 
curred  In  opinion  with  Mr*  Justice  Wilson^  that  the  deeJindt 
being  executed  according  to  the  Statute,  not  being  ia  et- 
istence  at  the  time  the  will  was  executed,  and  therefoKiiii 
being  expressly  referred  to,  could  not  form  part  of  die  wiE 

The  Lord  Cliancellor  then  gives  his  opinion  upon  the 
jeet,  and  it  may  not  be  improper  to  consider  part  of  ^ 
judgment.  He  was  of  opinion  that,  taking  the  R^conif  »- 
strument  as  a  deed,  the  opinion  of  the  Court  ^f  KiDf'i 
Bench  on  the  case  submitted  to  them  was  well  focnded. 


Concurring  entirely  with  my  lorda  the  jiidges,  nothing  Ttm» 
but  to  »tBte  shortly  the  pred»c  points  upoa  which  my  opinion  ta^* 
the  i^nie  direct loti.  1  am  iif  opitiicm  thut  tipon  the  willtfa^^ 
dearty  a  reBulting-  tni«t  for  the  \ig\t^  as  far  as  there  is  no  ^isp*" 
tioa  nf  the  hcuc^ciEil  interests  Secondly,  tbut  the  last  instriuMi^^ 
though  called  a  deed,  though  in  the  form  of  a  deed,  i»  te^tiffl* 
tary :  it  is  dop(»ndeDt  upon  the  will^  and  will  have  all  the  eBkts^ 
a  tt?8tamenlary  act  so  executed  ean  hy  law  have.  Thirdly,  ^ 
there  is  no  difference  hetwecn  law  and  equity,  m  deterinioiii|fi'|* 
the  elTect  of  a  tostanQent^kry  act^  and  this  instrument  amo^lp 
the  freehold  eontmr)'  to  the  provisions  of  a  public  law  nnikiDf  tt'' 
act  void.  I'he  distinctiuti  hal!^  heeo  very  fully  staLt^d  bcrwecaa*^ 
duly  executed,  which  is  a  competent  disposition  by  refdrrort  f" * 
prior  inatrutnent,  and  a  will,  which  is  an  imperfect  dispositi^t^ 
reserving  a  part^  the  reserveiJ  part  to  Ihj  aflerwai'ds  di^psd "■*? 
ft  future  instrument.  It  wus  a^^reed  that  the  delermioatioii^iJ'^ 
Court  had  eatahlished  a  more  favourmhte  eoDstrticlioDaitA^ 
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I  codicils,  and  that  argument  referred  to  cases  in  which  the     March  17. 

irt  held  that  legacies,  given  hy  an  informal  instrument,  would  , 

ich  upon  real  estate  charged  by  a  will  properly  executed.    The  ^'  ^JT^-J 

?rvation  made  by  Mr.  Justice  Wilson  is  unanswerable,  that  it 

ot  a  personal  privilege;  that  no  man  can  reserve  a  power  to 

against  the  forms  the  law  has  imposed.    Therefore,  if  it  is  to 

»  by  a  testamentary  act,  that  must  have  all  the  requisite  so- 

nities  the  law  has  directed. 

Therefore^  he  agreed  entirely  with  him  as  to  the  law, 
t,  in  order  to  give  effect  to  a  testamentary  paper  in- 
nally  executed  as  part  of  a  regularly  executed  instru- 
ntj  there  must  be  a  clear  and  distinct  reference  to  the 
ler  as  being  then  in  existence.  He  agrees  that  a  testator 
mot  reserve  to  himself  a  power  to  act  against  the  law, 
1  he  refers  in  his  judgment  to  cases  (many  of  which 
Te  cited  in  the  present  Argument) — BrudencU  y.Bougkion, 
Td  Inchiquin  v.  O'Brien^  with  several  others — in  affir ma- 
in of  the  doctrine ;  and  it  follows,  therefore,  from  this 
Qstruction  of  the  law,  that  if  a  testator  expressly  refers  to 
paper  already  written,  and  there  can  be  no  doubt  or  diffi- 
iky  as  to  its  identity,  and  the  will  which  refers  to  it  is 
^y  executed,  the  paper  referred  to  forms  a  part  of  the 
nffl,  whether  executed  or  not^  and  I  am  ready  to  subscribe 
'  the  doctrine  so  laid  down.  But  it  must  be  an  existing 
^per ;  according  to  the  decision,  a  testator  cannot  reserve 
*  himself  a  power  of  disposing  of  real  estate  by  a  paper 
•t  in  existence  at  the  time ;  and  he  cannot  reserve  to  him- 
'f  the  power  of  disposing  of  his  property  contrary  to  law. 
*©  effect  of  the  decision  in  Hahergham  v.  Fincenl,  and 
«nany  other  cases  cited  in  the  report,  confirms  this  doc- 
^e,  which  also  shews  the  limitation  with  which  the  rule 
K  adopted, — ^that  the  paper  must  be  an  existing  paper  at 
'  time  the  will  was  made. 

Inhere  is  a  number  of  other  cases  and  authorities  as  to  the     Smart  v. 
citation  of  the  rule,   and  in  that  of  Smart  v.  Prujean,  ^^J^^- 
^fence  was  made  to  the  case  of  Hahergham  v.  Vincent ^ 
^^eciding  that,  under  a  charge  of  legacies  upon  land,  le- 
"^es  given  by  a  subsequent  unattested  codicil  would  be 
^rged,  and  there  is  no  doubt  of  this.      In  the  case  of 
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March  17.     Smart  V.  Prujean^  the   testetor  executed  a  will,  duly  at- 

^    ^T"*  .       tested,  whereby  he  devised  his  real  estates  upon  trust  for 
Co.  rerrans  w,  1,1*,  .1  ^ 

MarqJfertford.  such  purposes  as  he  should  by  a  pnvate  letter  or  paper  or 

instructions,  which  he  intended  to  leave  with  Mrs.  Johnson, 
the  superior  of  an  English  Convent  at  Gravelines,  direct  or 
appoint.  After  his  death,  in  his  bureau  in  the  room  in  which 
he  had  resided,  belonging  to  and  adjoining  the  monastery 
of  English  nuns  at  Oravelines,  of  which  Clementine  John- 
son was  superior,  two  paper  writings  were  found  in  the 
same  envelope  with  the  will,  which  envelope  was  sealed  np 
and  endorsed,  in  the  hand  of  the  testator,  ''the  will  of 
Anthony  Lowe."    The  Lord  Chancellor  said : — 

I  am  very  stroDgly  of  opinion,  thinking  these  two  legacies  woaU 
be  good  if  the  fund  was  well  given,  that  there  is  not  sufficient  lef^ 
certainty  to  be  collected  from  the  instrument  signed  by  three  wit- 
nesses, that  the  testator  has  disposed  of  his  real  estate.  The  rolf 
goes  no  further  than  this  (I  except  charges  for  debts  and  Iega> 
cies) :  that  if  the  produce  of  real  estate  is  to  be  disposed  of,  jos 
must  shew  an  instrument  in  effect  executed  by  the  testator  in  the 
presence  of  three  witnesses,  and  evidencing  from  its  own  contents 
that  it  is  so  in  a  sense,  even  if  no  attestation  is  annexed  to  it 
The  rule  of  law  is,  that  an  instrument  properly  attested,  in  order 
to  incorporate  another  instrument  not  attested,  must  describe  it  10 
as  to  be  a  manifestation  of  what  the  paper  is  which  is  meant  to  be 
incorporated,  in  such  a  way  that  the  Court  can  be  under  no  mis- 
take. Judging  as  a  private  individual,  there  can  be  no  doubt 
that,  when  be  executed  the  ^ill,  he  meant  that  instrument  ud 
these  two  letters  should  have  their  effect ;  but  unless  the  rale  of 
law  allows  me,  I  cannot  establish  the  letters.  In  favour  of  n 
heir-at-law,  whom  I  must  see  disinherited  by  nothing  but  a  cleir 
manifestation  of  intention,  it  would  not  be  too  strong  to  say,  tlie 
testator  did  not  mean  his  will  to  be  consummate  unless  he  sbooU 
do  that  act,  of  leaving  it  with  the  superior,  which  he  never  dii 
But  there  is  another  ground :  not  whether  the  same  envelope  or 
superscription  is  evidence  that  the  testator  meant  these  should  be 
the  papers  referred  to ;  but  whether  I  must  of  necessity  collect 
from  the  contents  of  the  will,  that  they  should  be  considered  tlie 
same.  The  same  cover  is  nothing  with  reference  to  the  Statoter 
and  the  superscription  has  not  three  witnesses.  The  true  ques- 
tion is,  if  these  papers  werc/found  in  the  bureau  with  the  will, «" 
I  say  from  the  contents  of  the  will  these  two  papers  are  the  papers 
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rred  to  ?     Suppose  several  other  papers  were  found  with  them,     March  17. 
Id  [  say  this  will  would  have  enabled  me  to  select  these  two  ^    p        . 
;he  only  papers  referred  to  P    The  rule  and  my  opinion  are,  MarqMerlfcrd, 
;  the  will  has  not  by  its  contents  sufficiently  identified  these 
ers  to  enable  me  to   nay  they  are  necessarily  incorporated: 
lot,  they  are  not  attested  by  three  witnesses,  and  it  is  ad- 
ted  on  all  hands  that  this  sort  of  disposition,  unless  the  ante- 
?nt  paper  is  incorporated,  cannot  be  broug^ht  within  the  rule  as 
iebts  and  legacies  charged  on  real  estate  by  an   unattested 
*r.     I  cannot,   therefore,  give  these  parties  their  legacies, 
igh  I  regret  it. 

.nd,  to  be  sure^  a  stronger  case  in  its  circumstances 
Id  not  well  be,  leading  almost  to  a  presumption  that 
e  papers,  found  sealed  up  in  an  envelope  with  the  will, 
lid  be  considered  as  part  of  the  will.  The  Lord  Chan- 
>r  regretted  that  he  could  not  give  the  parties  their  lega- 
,  and,  as  a  private  individual,  he  had  no  doubt  that  the 
Iter,  when  he  executed  his  will,  meant  that  these  two 
ers  should  have  effect ;  but  they  were  not  necessarily  in- 
K>rated  with  the  will,  and  though  he  evidently  intended 
they  should  form  part  of  his  will,  they  were  not  incor- 
Ltc'd  or  made  part  of  his  will,  and^  being  unattested^  they 
iequcntly  had  no  effect  as  a  disposition  of  real  property. 
have  cited  more  of  these  cases  than  might  be  otherwise 
lisite,  in  order  to  save  the  necessity  of  adverting  to  other 
'lar  cases,  and  I  think  they  clearly  shew  that,  as  Lord 
On  says,  to  bring  an  unattested  paper  within  the  rule  as 
^^acies  charged  on  real  estate  by  such  papers,  it  must 
■learly  identified  and  incorporated  in  the  will. 

ow,  with  respect  to  the  extent  to  which  real  property    Charge  of  real 
'  be  charged  with  legacies  by  an  unattested  paper,  no-  ^^^^  ^^  '®" 
^  can  be  more  clear,  to  shew  the  principle,  than  what  unattested  pa- 
id down  by  Sir  William  Grant,  the  Master  of  the  Rolls,  P®^' 
^Ofe  V.  Cunynghame,     In  that  case,  it  was  argued  that 
t'eal  estate  was  charged  with  all  the  legacies  which  the 
ttor  should  bequeath  by  an  instrument  to  be  executed  by 

►  The  Master  of  the  Rolls  said :— "  The  charge  is  of  a 
'  ]>eculiar  nature  ;  not  of  all  legacies  he  shall  aflerwards 

>  but  of  all  such  legacies  as  he  shall  afterwards  charge 
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Ma&cu  17,  ^pt>*^  ^fJ^  estate,  or  make  payable  out  of  it."  Kuw^^ 
,,  ^  .  I'eai  estate  and  the  personal  estate  had  been  charm 
MiirqJitrififrti  *"^  iegacies,  the  general  legacies,  to  be  given  by  km,  i 
a  primary  fund  and  the  other  to  assist,  then  the  diargt 
the  real  estate  would  have  been  a  good  charge ;  but 
was  only  to  remain  liable  to  the  charge  of  ^uch  legad 
he  should  alWrwards  charge  on  the  estate,  or  make  pi 
out  of  it,  the  Master  of  the  Rolla  was  of  opinion  tl 
could  not  be  a  charge  upon  the  land.     He  said:' 


'  by  bis  irill,  tltffl 
criil  lepey  bt  H| 
lat  the  le^rsq  <in 


Suppose  he  hail  g^iven  a  general  legacy  1 
not  he  t'har|reii  upoo  this  estate,  imr  a  g:0tic'ml  ] 
.  For  tbot  purpose,  the  Icji^atce  must  »hcH'  that  i 
c barge nbb  upon,  or  puyohle  out  of,  the  Hrenad*  eaiatt- 
heefii«  in  t^ffect  u  r(**t*rviitioii,  by  a  will  duly  ex^euted,  of  ipo» 
chwrjj^o  tfie  Ort'EiBtJa  e^Uktt*  by  a  will  not  duly  attested.  Wb 
man  by  n  will,  duly  ex«i:uted,  charge*  all  le^eica  gfUfn^'ji 
presHJtig  his  resolution  that,  wbeuuvcr  he  ^irei  theoij  tbirvilli 
u  L'harge,  it  i»  dcternjined  ibot,  whenei-^r  g-tvcn,  lijef  il^ 
a  charge*  But,  according  to  this,  (t  h  not  in  the  duh  ii 
^HU  alone  that  you  find  th&  charge,  but  the  intention  tii  mtii 
charge  mny  be  in  the  unattested  iustruincntf  the  codiA  "^ 
only  nn  attempt  to  re8en.'e  by  a  will  duly  executed  a  f>^ 
charge  by  a  irill  not  duly  executed.  It  ib  the  cs«e  of  Md^ 
\\  flneent.  It  mtght  tia  well  have  been  conteitdetb  is  ^ 
slunce,  that  there  was  an  udoption  into  the  will  ef  ihil  f 
instrument;  but  the  opinion  of  the  Lord  Chancellor  and  theji 
was,  that  it  was  not  competent  to  a  man  to  give  himself « 
power — viz.  a  power  to  dispose  of  land  by  an  unattested  v 
ment.  That  is  the  reservation  this  testator  attempts  to  mike 
unless  he  thinks  fit,  when  he  makes  his  codicil,  to  deda 
intention  that  his  land  shall  be  charged  with  the  legacy  o 
nuity,  it  shall  not  be  charged. 

So  that  the  distinction  between  these  cases  is  this: 
where  landed  property  is  charged  by  a  will  duly  exe( 
for  the  general  payment  of  debts  and  legacies,  there 
moment  it  is  shewn  that  there  is  a  debt  or  legacy,  in^ 
ever  instrument  the  legacy  may  be  given,  the  charg" 
tachcs  upon  the  land.  But  why  ?  Not  by  virtue  a 
unattested  instrument,  but  by  virtue  of  the  duly  Jtt 
instrument,  by  which  the  land  had  been  charged.    Th 
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•inciplc  on  which  the  cases  have  all  along  pro-    March  17. 

It  you  may  incorporate  an  unexecuted  paper  into  ^  Ferraris  v. 

is  duly  executed,  by  a  sufficiently  clear  and  dis-  MargMert/ord, 

ice  to  it,  with  respect  to  which  there  can  be  no 

id  that  when  you  have  once  charged  legacies  on 

will  duly  executed — ^that  being  a  general  charge 

the  will  itself^you  render  the  land  subject  to 

it  of  legacies,  given  by  whatever  form  of  instru- 

may  be  given. 

e  same  doctrine  is  adopted,  and  the  same  argu-     Hooper  v. 

iloyed,  as  to  the  reservation  of  a  power,  in  the  ^<>^«^»- 

oper  V.  Goodwin,  where  the  Master  of  the  Rolls 

X  the  line  has  always  been  drawn  between  lega- 

h\  upon  the  land,  as  an  auxiliary  fund,  and  a 

the  land  itself,  or  the  produce  of  the  land,  when 

be  sold.  He  says:  "The  principle  of  these 
be  disputable" — that  is,  where  legacies  are  in 
liable  to  the  same  considerations  as  debts :  it  was 
^hat  a  man  might  owe  at  his  death,  but,  having 
I  estates  with  his  debts,  it  was  thought  that,  that 
nd  so  fluctuating  in  itself,  it  was  necessary  to 
contracted  afler,  notwithstanding  the  Statute  of 
>,  considering  that  it  was  uncertain  what  legacies 
iven  at  the  time  of  his  death,  they  were  consi- 
le  same  principle  as  debts  contracted  after  the 

will,  and  to  be  charged  on  the  land,  that  charge 

having  been  created  by  a  duly  executed  instru- 
'he  principle,"  he  says,  "may  be  disputable;  but 

by  whom  they  were  decided  did  expressly  de- 
with  regard  to  a  charge  upon  land  only,  and  by 
e  to  the  produce  of  it,  a  devise  cannot  be  made 
)ut  by  a  will  executed  according  to  the  Statute.*' 

these  cases  go  upon  the  same  principle,  that,  in 
ect  a  charge  upon  land  by  an  unexecuted  instru- 
charge  must  be  made  by  a  legally  executed  will  ; 
pently,  as  the  same  principle  is  to  be  applied 
ill  of  personalty  as  formerly  to  a  will  of  real  pro- 
:harge  must  be  made  by  a  paper  executed  accord- 

and  no  prospective  power  is  given  to  a  testator 
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March  17.  to  dispose  of  his  personal  property  by  any  other 
^  p  .  codicil  than  one  executed  according  to  the  provisioni 
Marg.  Hertford,  Statute  now  in  force. 

Such  being  the  effect  of  the  cases,  and  the  law  ; 
present  stands,  the  next  question  is  as  to  the  confirm 
two  of  these  papers  by  the  codicil  of  November, 
Now^  the  question  upon  this  part  of  the  case  depeni 
much  upon  the  effect  to  be  attributed  to  the  codicil 
April,  1839^  which  is  as  follows: — 

Codicil  of  This  is  a  further  codicil  to  the  will,  testament,  and  codicil 
April,  1830.  Marquess  of  Hertford,  K.G.  I  had  in  former  codicils 
Toured  to  give  as  much  as  possible  to  Lady  Strachan ;  now 
to  withdraw  all  except  a  provision  of  seven  hundred  a  yea 
my  old  family  settlements,  which  I  am  entitled  to  boqaeatl 
one  for  life,  and  what  I  give  underneath.  I  give  her  the  sa 
Strachan  ten  thousand  pounds,  to  Charlotte  Countess  d( 
Ferraris  fifteen  thousand  pounds,  and  to  Matilda  Countess 
toldt  five  thousand  pounds ;  and  I  direct  that  these  sums  b 
and  primary  charge  upon  all  the  manors,  messuages,  lands 
and  hereditaments  in  the  county  of  Warwick,  and  prefei 
the  parish  of  Salford  (the  town  of  Birmingham  to  1)e  excep 
and  over  which  I  have  any  disposing  power ;  and  I  ra 
confirm  my  said  will  and  codicils,  except  as  before  exce| 
every  other  respect  In  witness  whereof,  I  have  hereunto 
hand  and  seal,  this  twenty-sixth  day  of  April,  1839.  U 
Signed  and  sealed  by  the  said  Marquess  of  Hertford,  K. 
testator,  as  and  for  a  codicil  to  his  last  will,  in  the  presenc 
who,  in  his  presence  and  at  his  request,  and  in  the  pres' 
each  other,  have  subscribed  our  hands  as  witnesses. 

The  alleged      The  question,  therefore,  is,  whether  this  ratificati 

conBrmation.     confirmation  of  the  "said  will  and  codicils"  is  suffic 

give  effect  to  these  codicils,  they  not  being  entitled  to  i 

as  they  stand  by  themselves,    without   a   confirmal 

them. 

Now,  this  is  undoubtedly  a  very  important  point 
gard  to  questions  which  are  continually  arising  i 
Court,  and  with  respect  to  which,  at  present,  there  ha 
no  decision  given  in  Courts  of  Common  Law  upon  th 
struction  of  the  Statute. 

I  may  here  at  once  dispose  of  a  part  of  the  argumi 
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ssibility  of  the  Allegations,  as  to  the  application  of  March  17. 
ite  to  codicils  to  a  will  of  a  date  antecedent  to  the  q^  FerrariM  v, 
m  the  Statute  was  to  come  into  operation ;  for  it  is  Marq.Hertford. 
in  one  of  the  sections,  that  the  Act  should  not 
wills  executed  before  the  Ist  January,  18S8.  It 
ed  that  the  will,  in  this  case,  having  been  executed 
y  to  the  Ist  January,  1838,  the  codicils  must  also  be 
[  to  have  the  same  date  themselves  as  the  date  of  the 
It,  therefore,  it  was  not  necessary  that  they  should 
ted  according  to  the  provisions  of  the  Statute.  But 
irly  of  opinion  that  that  is  not  the  true  construction 
atute.  The  construction  which  the  Court  has  put 
t  section  of  the  Act  is  this :  that  wills  executed  be- 
le  date  of  the  passing  of  the  Act  and  the  day  on 
came  into  operation,  would  not  require  to  be  at- 
the  presence  of  two  witnesses ;  that  they  would  be 
twithstanding  they  should  merely  be  signed  by  the 
,  as  far  as  personal  property  is  concerned  ;  but  that, 
eration  was  made  in  these  wills  after  that  date,  then 
ation  must  be  authenticated  in  the  manner  required 
ct.  For  instance:  an  obliteration  made  after  the 
iry,  1838,  can  only  be  effectual  where  it  was  au- 
ed  by  the  subscription  of  the  testator  and  of  two 
,  in  the  manner  directed  by  the  Act,  and  altera-  The  Will  Act 
ist  in  like  manner  be  attested  by  two  witnesses.  *PP^'®^  J**  ^^*" 

CI  Is  mftUG  AiiGr 

,  decision  has  been  upheld  by  the  Judicial  Commit-  1838  to  a  will 
le  Privy  Council,  in  the  case  of  Brooke  v.  Kent.  "J^  ^^^^^ 
icial  Committee  held  that  the  Act  did  apply  to  al- 
made  after  1838  in  a  will  of  prior  date.  If  it  ap- 
n  alteration  made  in  a  will,  d  fortiori  it  applies  to 
IS  made  in  that  will,  or  additions  made  to  that  will, 
icil  or  paper  subsequently  to  1838. 

e  question  is,  whether  this  codicil,  which  is  exe-     Effect  of  co- 
;ording  to  the  provisions  of  the  Act,  can  give  effect  ^*^'!  of  1839  on 
informal  instruments.     Now,  this  part  of  the  case  strumcnts. 
measure  depends  on  the  principle  laid  down  in 
im  V.  Vincent,  and  other  cases  cited  in  Argument, 
Prujean,  and  a  case  which  I  forgot  to  mention, 
Harris,  which  is  much  of  the  same  description, 
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Maki^:!!  17i     where  pji])crs  iaited  for   want  of  sufBcicnt  identifialiiKr, 
-1    p       ,       These  arc  imperfect  instruments;  aiwl  the  question  is»  »y 
MtmfM^/ard,  are  they  ?     They  are  invalid  in  themselves  ;  they  aremny 
as  cotUciVs ;  consequent!}^,  they  are  not  codicils,  and  th 
can  have  no  effect  or  operation  ai  such*     If  thejaieloW 
cflfect  and  operatinni  after  what  the  Court  hits  mi  »irii 
respect  to  other  instruments^  it  must  he  by  a  codidl  vlufi 
radiiea  and  confirms  all  former  wilk  and  cotlictld.  Tb 
cornea  a  very   important  question,   whether  these  nnew 
cuted  papers  are  to  be  considered  as  codicils  or  not,  and  • 
confirmed  and  ratified  by  this  instrument,  and  arc  iQ^f 
effect  in  consequence  of  iL     Here  is  the  great  diJficultr,J»l 
the  great  point  of  the  case.     There  is  na  doubt  wbt^^w- 
and  jt  is  not  necessary  to  refer  to  authorities  for  thai  f^ 
pose — ^that  all  cotlicils  are  parts  of  a  will,  an  J  that  irf 
referring  to  a  will  and  prafes£^ing  to  republish  tbewil,n^ 
also  ba  a  republication  of  the  codicils  attached  to  till  "^ 
and  numerous  cases  have  been  cited,  and  Btroi^g  o^ " 
shew  the  manner  in  which  that  doctrine  haa  been  ^i\^^ 
and  I  entirely  assent  to  the  doctrine,  that  if  a  ^iW  ii  n|<^ 
lished,  the  codicils  to  that  will  are  also  republisbed.  ItW 
been  held  in  a  variety  of  cases,  with  respect  to  tlit  f* 
struction  of  wills^  and  their  operation  upon  real  pwf)^ 
that  an  unexecuted   eodicil  may  by  a  properly  attetel 
strument  be  rendered  valid  and  effectual  by  republiciiJ"^ 
The  case  of  Utlerton  v,  Robini^  which  was  referred  toiT]A> 
flfument,  is  a  strong  case  to  shew  that  a  codicih  refcfniJf  * 
an  unexecuted  paper^  or  without  even  referring  to  il,  p* 
vided  it  is  written  on  the  same  sheet  of  paper,  would  gi* 
effect  to  that  codicil,  though  of  itself  it  was  not  execslJ* 
as  to  paas  real  estate.     But  the  great  question  here  b>  »* 
the  description  given  of  the  instruments — whether  tbej** 
meant  and  intended  to  be  revived  by  the  deceased  aDtiiBS» 
effectual,  and  whether,  if  he  ao  meant  and  intenddtoff 
vive  them,  it  was  possible  he  should  give  them  thauff*^ 
Pitppra  on  the      Now,  from  the  cases  referred  to  in  Argument,  as  bf^ 
siiine  iheet*       ^^^^^  ^^^  subjectt  it  is  clear  that,  where  papers  have  t*» 
written  on  the  same  sheet  of  paper  with  the  wiIIt  th^  t^^ 
tjon  of  those  codicils  is  held  to  have  been  a  suffide»t>^ 
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»n  of  them,  there  being  an  internal  annexation,  with  Maech  17. 
:t  to  which  there  was  no  doubt  whatever.  The  case  of  ^  ^  . 
%ihe  V.  Lord  Fingal  was  the  case  of  an  appointment  of  MarqJIertfcrd, 
ian  to  children  by  a  will  having  only  one  witness, 
as  by  the  Statute,*  in  order  to  render  valid  a  testa- 
ry  appointment  of  guardians,  two  witnesses  were  re- 
i  ;  it  was  held,  however,  that,  though  the  will  was 
%ctly  attested,  it  was  rendered  perfect  by  a  codicil 
^tested,  by  its  being  declared  to  be  a  codicil  to  a  will 
unto  annexed,"  on  the  same  sheet  of  paper,  the  Mas- 
the  Rolls  holding  that  it  amounted  to  a  re-execution 
^publication.  Therefore,  there  was  a  reference  to  an 
nient  being  on  the  same  sheet  of  paper,  to  which  it 
?d.  Again,  in  another  case  cited  in  Argument,  Doe 
WiUiamt  v.  EvanSj  the  will,  purporting  to  dispose  of 
►Id  property,  was  neither  signed  nor  attested,  but  re- 
re  was  made  in  a  codicil  to  the  foregoing  will :  ''  I 
a  codicil  to  the  foregoing  will."  It  was  held  that  the 
ation  extended  to  all,  and  Mr.  Baron  Bay  ley  said  that, 
!  codicil  had  not  referred  to  the  will,  he  should  have 
;ht  that  it  did  not  set  up  the  instrument.  But  in  the 
)f  Gordon  v.  jRcay,  the  Vice-Chancellor  was  of  opinion 
the  second  codicil  duly  attested,  which  recited  a  will, 
I  was  also  duly  attested,  by  date,  which  expressly  con- 
i  all  provisions  and  bequests  in  favour  of  a  particular 
dual,  amounted  to  a  republication  of  the  first  codicil 
jsted,  charging  freehold  lands.  Therefore,  there  can 
»  doubt  that,  if  this  paper  had  been  written  on  the 
sheet,  and  had  referred  to  these  codicils,  or  any  of 
that  would  have  been  a  good  republication,  and  have 
effect  to  them.  It  was  held  by  this  Court  upon  mo- 
in  The  Goods  qfSmith^f  where  the  attested  codicil  was 
the  same  sheet  of  paper  with  a  previous  unattested 
1,  that  it  was  sufficient  to  give  effect  to  that  codicil, 
ere  the  great  difficulty  arises  from  the  description  given 
is  paper.  Is  it  clearly  manifested  upon  the  face  of  this 
that  it  was  the  intention  of  the  testator  to  give  effect 

Jar.  2,  c.  o\,  t  I  Notes  of  Ca.  1 ;  since  rep.  2  Curt  706. 


800  PREROGATIVE  COURT.  tHit.T 

March  17.    to  these  unexecuted  codicils  by   the  general   descriptidii 

^    ,;       .      "codicils?"     If  it  is  not,  does  it  not  fall  within  the  nik 

Marq.flertftfrd,  laid  down  by  Lord  Eldon,  in  Smart  v.  Prmjeam,  that  be 

cannot  conjecture — that  it  must  be  so  plain  and  manifeit 

that  there  can  be  no  mistake  ?     The  Court  is  not  at  libotf 

to  indulge  in  conjecture.      He  was  of  opinion  in  that  caife 

that  the  rule  of  law  did  not  warrant  him,  and  he  decided 

that  there  was  a  failure  of  proof  of  identity.     So  in  DiUm 

V.  Harris  J  and  other  cases  referred  to  in  Argument. 

The    term      Now  how  stands  the  case  ?     I  may  feel  strongly  thit  il 

l^Jf*  -  *    *•"  ^as  the  intention  of  Lord  Hertford  that  the  papers  shooU 
toi8  case  equi-  i  i 

vocal.  have  effect,  notwithstanding  they  were  not  executed  acoonh 

ing  to  law  ;  but  I  have  great  doubt  and  great  difficulty  ii 

coming  to  the  conclusion  that  he  does  by  the  description  d 

"  codicils"  legally  express  that  intention,  so  as  to  leave  m 

doubt  upon  the  mind  of  the  Court.     The  difficulty  ariafl 

upon  these  points :   there  are  two  sets  of  instruments  tt 

which  this  description  may  apply.     It  is  contended  thd 

it  may  apply  to  the  unattested  instruments,  because  dM 

testator  described  them  as  codicils.     It  is  clear  it  may  applj 

to  another  class  of  papers — namely,  those  duly  executed 

because  they  are  codicils   to   the  will ;    and  although  il 

was  strongly  urged  that  there  was  no  necessity  for  the  i» 

tidcation  and  confirmation  of  an  instrument  duly  execatrf 

according  to  the  law  as  it  stood,  therefore  the  Court  mvA 

attribute  this  ratification  and  confirmation  to  those  codidl 

which,  without  it,  would  have  no  effect;  yet  I  think  thi 

force  of  that  argument  is  much  met  by  the  observation,  tW 

there  were  other  codicils — ^that  this  codicil  confirmed  ni 

ratified  what  he  had  before  done  before  it  became  necessii) 

to  confirm  and  ratify  them — when  these  codicils,  which  wert 

executed  according  to  the  law  as  it  then  stood>  were  entitled 

to  have  effect.    What  is  done  in  this  class  of  cases  ?    Lori 

Eldon,  in  Smart  v.  Prujean,  said  : — "  Suppose  there  wert 

other  papers,  could  I  select  some  as  the  papers  referred  tol 

I  may  conjecture,  but  the  fact  must  be  so  manifest  tW 

there  can  be  no  doubt  or  difficulty."     So  here,  must  I  in< 

have  it  clear  upon  the  face  of  the  papers  themselves  ?    Tlie 

Marquess  was  not  in  possession  of  one  of  the  papers ;  hi 
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red  it  to  the  Countess  de  Zichy  Ferraris.     But  can  I     March  17. 
pon  this  general  description^  which  it  has  been  argued  ^  pm^  y 
es  all  necessity  for  a  more  particular  description,  that  MarqJHeri^frd. 
stator  meant  to  include  in  the  description  of  '^  codicils" 
not  entitled  to  that  description  ?     They  were  not  co- 
in the  eye  of  the  law. 

^ood  deal  has  been  said  in  reference  to  the  construction     Construction 
given  to  technical  words,  and  the  use  which  is  sup-  ^^^^  "* 
to  have  been  made  of  them  by  the  testator,  and  many 
were  adverted  to,  into  which  it  is  not  necessary  for  the 

to  enter  particularly,  to  shew  that  the  primBJdcie 
'uction  to  be  given  to  technical  words  must  be,  that, 
bly,  they  were  used  in  a  technical  sense ;  but  that, 
I  it  appeared  from  the  context  that  it  was  not  the  in- 
n  of  the  testator  ta  use  them  in  that  sense,  then  the 
popular  sense  might  be  given  to  them  ;  and  amongst 
eases  was  cited  that  of  Wilkinson  v.  Adam,  That  case 
"ited  for  another  purpose  in  the  Argument — for  the 
»se  of  shewing  the  necessity  of  a  distinct  reference 
paper  intended  to  be  incorporated  with  an  attested 
ment.  The  question  in  that  case  was  with  respect 
£  description  of  '^  children"  in  the  will  of  the  testa- 
ind  Lord  Eldon  expresses  himself  in  these  words  :— 
i  rule  cannot  be  stated  too  broadly,  that  the  descrip- 
^  child,'  *  son,'  '  issue,'  every  word  of  that  species, 
be  taken  prim^Jacie  to  mean  legitimate  child,  son,  or 

but  the  true  question  here  is,  whether  it  appears  by 
we  call  sufficient  description  or  necessary  implication 
he  testator  did  mean  these  illegitimate  children."  The 
on  had  been  before  him  previously,  and  he  had  re- 
id  the  assistance  of  three  of  the  common  law  judges, 
gave  their  opinion  in  writing  upon  the  interpretation 
instruction  of  the  will,  upon  the  word  "  children," 
I  is  used  there,  and  the  judges  seem  to  have  been  of 
m — coinciding  with  his  lordship  in  the  general  inter- 
ion — that  illegitimate  children  were  intended ;  yet  they 
to  intimate  an  opinion  that  legitimate  and  illegitimate 
en  might  be  included  under  the  same  description  of 
dren ;"  but  Lord  Eldon  expresses  strongly  his  opinion 

I^.  II.  2  M 
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March  17.    that  it  would  be  very  difficult  to  persuade  him  thu  kpsi- 

Co  Ferraris  v.  °***®  •"^  illegitimate  children  could  take  under  die  mm 

Marq.Her(fimL  description  of  "  children/'  having  before  laid  it  down  tH 

where  the  word  "  children"  was  used,  le^timate  chiUni 

were  pritndjacie  intended.    Now  that  case  did  not  nuke  it 

necessary  for  his  lordship  to  determine  that  qaestion;  bit 

there  is  another  case— that  of  BagUy  v.  MoUard^^^m  wiiicl 

Sir  John  Leach,  Master  of  the  Rollsy  expresses  himself  to 

this  effect  :— 

In  the  case  of  Wilkinson  v.  Adam^  the  common  lawjudgetyvb  I 
assisted  Lord  Eldon,  seem  to  have  entertained  an  opioioDy  dM  i 
illegitimate  children,  who  were  described  in  the  will,  mi^t  lilff 
jointly  with  legitimate  children,  under  the  general  desGriptiiitf 
''children ;"  but  Lord  Eldon  was  plainly  not  of  that  optnk%«f| 
I  entirely  concur  with  him  in  thinking  that,  whenever  tbe  | 
description  of  "children"  will  include  legitimate  cfaiMR%i| 
cannot  also  be  extended  to  illegitimate  ohildren.  In  fFilldtm\ 
Adam,  the  illegitimate  children  were  described  to  be  ill 
in  the  will,  which  is  not  the  case  with  respect  to  ElixabHkM 
lard;  but  I  am  of  opinion  that  this  circumstance  maketoo'f 
ference  in  the  case. 

Now  what  is  the  case  here  ?  Is  that  paper  entitled  toil 
described  as  a  codicil  which  is  not  a  codicil,  and  csnoolfki 
made  a  codicil  in  law  by  the  confirmation  and  ratificatiifflrf 
this  instrument  ?  Can  I  say  upon  the  face  of  this  instt* 
ment,  seeing  what  the  testator  has  done  at  earlier  periA 
confirming  wills  and  codicils  which  did  not  at  that  time'** 
quire  ratification  and  confirmation,  that  by  using  the  ««■ 
"codicils"  he  meant  to  include  those  which  were  notco* 
cils?  Can  the  law  permit  me  to  put  that  interprettti* 
upon  it  that,  within  the  same  term  of  •' codicils,"  bf  * 
eluded  that  which  is  legally  and  properly  speaking  a  cwlw 
with  one  which  is  not  entitled  to  that  description?  ^ 
I  understand  the  same  term  to  give  effect  to  a  legal  instnn 
ment  and  to  one  not  legal,  and  which  can  only  be  ale^^ 
strument  by  confirmation  ?  I  feel  great  difficulty,  in  "* 
situation  in  which  the  Court  is  placed,  in  having  to  (feo* 

•    1  Hu!is.  &  Mylno,  581. 
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question  of  such  great  importance.     Here  is  a  large     March  17. 

fioney  disposed  of  by  these  codicils — 3,000  shares  in  ^  FenarU  v. 

c  and  100,000  dollars  in  another  concern.     Still>  al-  MargMertford, 

t  be  probable  that  the  intentions  of  the  testator  may 

ted,  the  Court  must  decide  the  question  according 

ew  it  entertains  of  the  law ;  and  my  opinion  is,  that, 

lese  papers  are  so  distinctly  referred  to  as  to  leave 

t  as  to  what  the  intention  of  the  testator  was,  upon 

ority  of  Smart  v.  Prujean  and  other  cases,  I  cannot 

these  papers  are  entitled  to  probate.     I  am  of  opi- 

t  the  Court  cannot  put  that  construction  upon  the 

codicils"  so  as  to  include  those  papers  which  were 

mted  according  to  the  provisions  of  the  law,  and  I 

efore  under  the  necessity,  however  reluctantly,  of 

to  the  conclusion  that  I  must  pronounce  that  these 

pers  are  not  entitled  to  the  probate  of  the  Court,  as 

not  executed  according  to  the  provisions  of  the  Act 

iraent,  and  the  subsequent  ratification  by  a  regu- 

ecuted   instrument  is  not  sufficient  to  give  them 

d  operation. 

respect  to  the  paper  of  May,  1840,  there  is  no  rati- 

of  that ;  the  codicil  ratifying  and  confirming  the 

codicils  is  dated  in  April,  1839,  and,  consequently, 

have  no  prospective  operation  upon  codicils  exe- 
terwards.     The  course  I  must  take  in  this  case  is, 

these  two  Allegations. 

2i  the  Allegations,  and  decree  the  expenses  to  be 
.  of  the  estate  on  all  sides. 

rs : — Bawdier,  for  Mr.  Croker ;  OrtMy  for  the  Countess 
Ferraris ;  Foit,  for  the  executors. 


W9tf  ^ouit  of  ^bnttralte. 

March  24. 

A  vessel,  sued  Tiifi  '*  Dowthobpe/* — Acl  on  Petit iou* — Thli  waiiea 
for  bottom^,  ^p  varioiia  complicated  and  conflictirtg  elaima  upontiiep 
WBges ^pilotage,  ceeds  of  the  ahip  and  freight.  The  Dowik&fpehimgj^^ 
^dlllT^on  g^P^""^'  ^"  March,  1842,  bound  for  London,  tiie  mater  p 
fiieting  daims  a  bottomry  bond  on  the  ship  and  ireight  for  £1,^51  ii^ 
upDrt  tbt'  firo-  -p^jg  jjQp,^!  ^^^  pronounced  for  in  this  Court  without  opp> 
ceeds    of    the    ,  .  ,    .       ,  .  ,        i      ,  ,  t  ■  l 

fibip  and  upon  aition,  and  the  smp  was  arrested  and  sold  (at  the  suLtvtlfli 

thefreiffliiarise,  pilot),  the  proceeds  amounting  to  £2,62  L  9#,  8(i    Tbeft^ 

h»vij*]?  flaver^e '«<^r/3e  was  owned    by    Ihoa.  Humphrey,  sen,,  (Uid -— 

inrurEsit  in  the  Lofl;y    the  maEter,   the  former  holding  48  nam.  tbel* 
two  funds   the  rn  i 

ownersbip'  oi^^^  1^*  The  freight  amounted  to  j£l,079.7jf.  li;  p* 
the  vessel  and  (£767.  IOj.  UJ.)  was  paid  into  the  Registry  ;  for  tbtMi 
jri|;  in  differ- (^^*^'  ^^*"  ^^r)  '^^^  ^^^  given*  Proceedings  wflf 
ent  partieii  t—  had  ajFainst  the  ship  for  pilotage,  towage^  a«d  km 
Held,  ihAt  the  ^  ,^      /      ,,     V      ^j'       J.  ^  ,     Th^^ 

Assignees  of  a  ^^8^*»  amountjng  together  to  £431,oi.  M,     Itiereo^ 

bankrupt  own-  two  proceeds  for  payment  of  the  bond^  the  pilotigei  ^ 
^fit^tcT applTars  "®™^^y»  those  of  the  ship  and  the  freight— the  {|oe«* 
—that  thu  a*,  was,  whether  those  demands  should  be  thrown  n6^ 
"h^r\n^thl  "P°"  ^^^^  ^^^  '^^  ^^^^  other,  or  on  both  together,  and  in '^ 
ahip  by  a  bank- proportion^  In  ordinary  case6»  as  the  owner*  of  ibe  a? 
^e^liu^d1dn°i>t  ^^^  freight  are  generally  the  same,  no  such  question i"** 
exempt  those  but  in  this  ease  it  was  alleged  that  the  beneficial  itiWi**^ 
thatTh!^r^i^hT  ^^^  proceeds  of  the  ship  was  in  one  party,  and  theri|llti^ 
Ujough  aisign-  the  freight  in  another.     On  behalf  of  the  assignees  ^^ 

ed  by  deed,  ia  freight,  their  interest  was  stated  as  follows  ;— Thai  m\^ 
Imhle    to     the         °  n^     a-, 

bond     ratably  ture  was  made  on  the  12th  May,  1B42,  between  Thoi.  tiP' 

1?*^'/™  *^r^r  V^^^^y^  c»f  the  first  part ;  John  Nicol,  of  the  second  ^; 
gmsralfjfii\i\i]\tis^  Burnie  and  Co.,   Horton  and  Alder,  Gibson,  Litim, 
io  pilotage,  wa-  Whiting,  of  the  third  part,  which  recited  that  Lofty,  tki 
age'-  therefore,  tcr,  in  1 84 1^  being  then  at  the  Cape  of  Good  Hope,i< 
that  this  bond,  Dick  son ,  Burnie,  and  Co.^  to  furnish  iJuppUes^  &o.,  fo**' 
wiigespand  tow-  ^^  dfew  billsj  in  September,  1841,  amounting  U>^^ 
age.   rauiit   be  £620/1*- 6«J.,  on  Nicol  and  Co.^^  the  ship's  ^ents-  D* 
paid     propor.  ^^^^  g^^^.^^  ^^^  ^^^^  endorsed  the  billi  to  Wm.  Burdi* 
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^icol  and  Co.  accepted  the  bills,  but  did  not  pay  them.     March  24. 

n  and  Alder  held  two  other  bills  of  exchange  (one  for    ^  'Thone 

I5s.9d.,  the  other  for  £243.  7^.  lid.),  also  accepted 

rol  and  Co.  for  supplies  to  the  Dawthorpe  and  also  to  the*whoIe"pro- 

nrtilude^  another  ship  belonging  to  Thos.  Humphrey,  ceeds    of   the 

were  dated  in  October  and  November,  1841.     The  ^l^'^J^^ed 

rere  not  paid  when  due.     Gibson,  Linton,  and  Co.  shares  of  the 

olders  of  a  bill  due  20th  April,  1842,  for  £169. 19*.  6i.,  J|5J?J^  '^*"" 

3d  by  Nicol  and  Co.   for  insurances  for  Humphrey,  hanknipt  own- 

ied  then  set  forth  a  charter-party,  dated  8th  January,  ®j^*^  **^^unt! 

3y  Nicol  and  Co.  for  Humphrey  and  Lofty,  with  Jopp  Obiter  .•    the 

arr,  to  bring  goods  from  Singapore  to  London  ;  that  "sidue  of  the 

•^  "^  or  '  assigned  shares 

p  was  then  on  her  homeward  voyage;  that  Humphrey,  of     the    ship 

owner,  had  agreed  with  Nicol  and  Co.  to  assign  the  would    belong 

®  ®  to  the  creditor 

to  Wm.  Burnie,  and  Horton,  and  Linton,  first,  to  to   whom   as- 

le  expense  of  the  deed ;  secondly,  the  wages  of  the  fiigned;  there- 

thirdly,  bills  of  exchange,  and  a  sum  of  £142.  2s.  6(2.,  gigned    shares 

e  surplus  to  be  paid  to  Nicol.  The  prayer  of  this  party  to  the   owner 

hat  the  ship  might  pay  the  bottomry  bond  and  all  tj,e  residueof 

demands,  and  the  freight  be  paid  to  Bumie  and  Co.,  the  freight  of 

orton  and  Alder.     The  assignees  of  Thos.  Humphrey  ghares^ttl^e 

er  and  Thos.  Humphrey  the  younger  appeared  and  assignees  under 

:h  an  indenture  of  August,  1841,  whereby  Humphrey  |^2  and  the 

ler  assigned  to  Pease  and  Co.,  bankers,  of  Hull,  his  residue  of  the 

res  in  the  ship,  together  with  other  property,  to  se-  owneTof^ose 

lem  for  any  monies  due  from  the  firm  of  Humphrey  parts.    Semhfe, 

X,  or  from  Humphrey,  sen. ;  that  Pease  and  Co.  had  ][jfd  «™  only 

I  for  £14,484.  lis. ;  that,  after  receiving  what  was  are  hypotheca- 

e  out  of  the  joint  estate,  they  would  have  a  right  to  J^'^^^'^jj^ 

bemselves  of  the  separate  security  ;  they  alleged  that  to   contribute, 

ight  was  equally  liable  for  all  the  charges,  and  that*"^  ?''uf^'P 

,,.,         .,  i.?-!  j*"^  freight 

iges  were  to  be  exclusively  paid  out  of  it,  and  prayed  must    be    ex- 

inirly.     It  was  urged  that  the  parties,  save  the  bond-  l^^i^ted  before 
®  *  recourse  can  be 

,  had  proceeded  against  the  ship  only.     If  Humphrey  had  to  the 

0,  had  been  solvent,  the  48  shares  would  belong  as  a  cax^, 

:y  to  Pease  and  Co.,  and  the  freight,  leas  the  wages, 

nie,  and  the  other  assignees  of  the  freight  under  the 

f  12th  May,  1842.     It  was  a  question  whether  all  the 

g  demands  sued  for  were  or  might  have  been  made 
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nvail&ble  against  both  the  ship  aod  freight  i  in  poia 
the  ody  proceedings  agatnat  the  aihip  and  freight  m 
for  recovery  of  the  bond.  It  w us  a  questiarij  Hkewi 
ther  the  46  ihares  were  partnership  prapertjs  or  ih^ 
property  of  Iluniphrey,  sen.;  in  the  latter  case,  how 
affect  Humphrey's  estate. 

Haggardy  D.,  for  the  astsigneea  of  the  fVeighU^ 
shares  are  the  private  property  of  Humphrey,  sen.tfl 
made  security  for  the  joint  debt  to  Pease  ajid  Co.  Wl 
have  the  assignees  of  the  bankrupt  ?  They  have  no 
represent  Pease  and  Co*  Could  Humphrey  sen,,  hi 
fiigned  the  freight,  come  here  against  his  own  assigf 
pray  that  the  Court  wouKl  make  the  freight  liable?  B 
Cop  have  proved  their  debt  against  the  general  estaie 
is  the  separate  security  to  affect  or  enlarge  the  fun  A 
assignees  of  Humphrey  and  Co.  ?  The  assigBees  ua 
deed  of  May,  1842,  are  creditors  of  Humphrey  ihi 
and  nol  of  the  firm,     [Cited  the  **  Percy/**] 

Harding,  D*,  on  the  same  side, — On  the  principle 
law  of  agency.  Lofty  was  repreBcnted  by  Nicol.  1 
drawn  bills.  The  assignment  was  beneficial  to  Lofty. 
intereat  have  the  assignees  of  Humphrey  in  the  ship! 
nerally,  a  creditor  must  bring  in  hi^  separate  security 
he  can  come  in  pari  passu.  The  Court  has  no  kaoi 
of  the  nature  of  the  separate  security :  it  may  be  w 
If  the  assignees  must  pay  the  same  dividend^  >>vhat  ( 
signify  to  them  ? 

Addams,  D.,  for  the  assignees  of  the  joint  estate  of 
phrey  and  Co. — The  ordinary  course  is  said  to  be  to  p 
of  the  proceeds  of  the  ship ;  that  is,  because  they « 
belong  to  the  same  owner.  The  master  has  a  right  to 
thecate  both  ship  and  freight. 

Bayfbrd,  D.,  on  the  same  side.—* These  parties  a 
payment  are  creditors  on  certain  bills  of  exchange,  the 
ing  the  freight  assigned  to  them  to  pay  the  debts  of 
phrey,  sen.  The  Court  cannot  pay  out  the  whole 
freight  unless  there  is  something  to  shew  that  Nicoi  fl 


•  3  Htgg.  A.  R.  402. 
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luthorized  to  represent  Lofty  to  assign  the  freight  to  Mabch  24L 
other  demands.  Re  Clanricarde  ;*  Ex^parie  Parr ;\  n^ZTIL^ 
Tie  Goodman.X 

tie,  D.,  appeared  for  the  bondholder. 

I  Curiam. — I  must  take  time  to  consider  this  question.  Cur,  adv,  wk, 
.  LusHiNGTON. — The  funds^  respecting  which  the  pre-  March  24. 
tigation  arises,  consist,  first,  of  the  proceeds  of  the  ship,  "'**'***'*'• 
iting  to  £2,621 .  9i.  Sd, ;  secondly,  the  freight  brought 
he  Registry,  amounting  to  £767.  10«.  lid;  thirdly, 
3ight  for  which  bail  was  given — viz,  £311. 16«.  2c?.,  the 
amount  of  freight  being  £1,079.  Is.  \d.  Against  these 
there  are  the  following  claimants :  first,  the  amount 
bottomry  bond,  amounting  to  £1,757. 10^.;  secondly, 
mand  for  pilotage,  towage,  and  wages,  £491.5i.  5c?., 
IS  the  Proctors'  bills :  in  aU,  £2,248.  lbs.  5d.  The  pro- 
of the  ship  alone  exceed  all  these  demands. 
Qay  possibly  be  necessary  hereafter  to  consider  whe- 
as  to  the  fund  for  payment,  there  is  any  distinction 
en  the  bottomry  bond  and  other  demands ;  but  I  shall 
>ne  those  questions  until  I  have  brought  under  exami- 
I  the  titles  or  claims  to  the  ship,  or  the  proceeds  of  it, 
i  are  now  in  a  legal  view  the  same  thing,  and  to  the 
t ;  remembering,  also,  that  I  am  now  first  to  determine 
(t  what  funds  the  demands  shall  be  placed,  and  not  to 
I  any  residue  may  be  paid  out. 

th  regard  to  the  ship,  the  facts  appear  to  be,  that  she  Oaims  on  the 
uilt  at  Stockton  in  the  year  1837 ;  that,  some  time  in  '^^P* 
St,  1841,  Thomas  Humphrey,  the  elder,  was  the  owner 
ty-eight  parts ;  that  he  carried  on  business  under  the 
>f  T.  Humphrey,  the  elder,  and  T.  Humphrey,  the 
^er,  but  that  these  forty-eight  shares  of  the  Danrtkarpe 
not  the  property  of  that  partnership,  or  <^  any  other 
ich  Humphrey,  the  elder,  was  engaged,  but  a  part  of 
rn  private  estate ;  that  the  firm  of  Humphrey  and  Son 
n  account  with  Pease  and  Co.,  bankers,  at  Hull,  if  ho 
lade  advances  to  Humphrey  and  Son  ;  to  secure  these 
iiture  advances,  and  also  advances  to  Humphrey,  sen.,. 

)Qke,  182.  t  1  note,  7&  |  SMidd.  373. 
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Maecr  Si.    alone^  or  other  firms  in  which  he  was  a  partner,  these  forty- 
Dowthorpt.    ^^S^^  shares  were  assigned  to  Pease  and  Co. 

Thus  matters  remained^  save  probably  with  variation  m 
to  the  amount  of  the  debt^  till  June>  1842^  when  Hamphrej 
and  Son  became  bankrupt.  At  that  time,  there  was  due  to 
Pease  and  Co.  £14,484.  I7s.  Mr.  Wormald  and  others  wen 
appointed  assignees  of  Humphrey  and  Co.,  and  they  are  the 
parties  now  appearing  in  Court  and  seeking  to  prevent  the 
proceeds  of  the  ship  from  being  made  the  sole  and  primary 
fund  for  the  liquidation  of  all  demands.  No  appearance  bai 
been  given  by  Pease  and  Co.,  and  some  doubts  were  thrown 
out  in  Argument  as  to  the  interest  of  the  assignees  of  Horn- 
phrey  and  Co.  to  appear  and  make  the  prayer  they  have 
done. 

The  first  question,  then,  is,  as  to  their  interest.    Now, 
interest  to  give  a  persona  standi  is  not  a  certain,  positive 
right  to  a  given  sum  of  money ;  but  if  a  person  may  be,  fli 
can  be,  injured  by  a  decree  in  a  suit,  he  has  a  right  to  be 
heard  as  to  the  decree,  though,  from  the  state  of  the  fuiid% 
it  might  eventually  turn  out  that  he  could  take  no  benefit 
Nor  does  it  at  all  follow,  because  Pease  and  Co.  may  hsn 
an  interest  and  do  not  appear,  that,  therefore,  the  assignev 
Aeeignees  of  of  Humphrey  and  Co.  have  not  an  mterest  alsa    I  an 
Col^avruHo-  ^®*'ly  ®^  opinion  that,  in  every  view  of  the  case,  the  af- 
terest  signees  of  Humphrey  and  Co.  have  an  interest  to  entitle 

them  to  appear  and  protect  this  part  of  the  fund — namelj, 
the  forty-eight  shares  of  the  ship.  1.  The  assignees  have 
the  legal  interest,  and  are  entitled  to  the  equity  of  redemp 
tion  in  these  forty-eight  shares,  or  to  the  surplus,  after  pay- 
ing the  debt :  it  is  no  answer  to  say  there  will  be  no  8urpliti» 
for  that  is  a  fact  only  to  be  ascertained  by  the  final  reralt 
2.  Pease  and  Co.  have  proved  the  debt  of  £14,484. 17f. 
against  the  joint  estate  of  Humphrey  and  Co.,  claiming  to 
avail  themselves  of  this  very  security  to  liquidate  any  d^ 
mand  which  may  remain  after  receiving  the  dividends,  ai 
unquestionably  they  are  entitled  to  do,  the  security  being  oo 
the  separate  estate  of  one  of  the  partners.  Now,  if  the  di- 
vidends and  the  produce  of  the  security  should  more  than 
liquidate  the  debt,  the  assignees  would  be  entitled  to  the 
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Hurplus ;  they  are,  therefore,  clearly  interested  in  protecting  ifAmcR  24. 
the  proceeds  of  the  ship — ^they  have  a  beneficial  interest.  -^  'IhZtfg 
Ilie  assignees  would,  indeed,  equally  have  had  an  interest, 
lioagh  somewhat  different,  had  the  forty-eight  shares  be- 
onged  to  Humphrey  and  Son,  and  not  to  Humphrey  sen. 
tione ;  for^  in  that  case,  though  Pease  and  Co.  must  have 
calised  the  security  bef<Nre  they  could  have  proved,  yet  the 
[Ktter  the  amount  which  the  security  fetched,  the  less  the 
lividends  out  of  die  estate; 

These  questions  appear  to  me  of  very  easy  solution  ;  but 
iMse  which  remain  behind  are  not  so  easily  disposed  of. 

The  next  question  I  apprehend  to  be  this : — ^What  was  the     What    right 
Mture  and  extent  of  the  right  vested  in  Pease  and  Co.  by  ^as^igmnent 
the  assignment  ?   As  against  Humphrey  the  elder,  they  bad,  of  48  sliares. 
IS  long  as  he  was  solvent,  a  perfect  right  to  retain  or  apply 
tile  security  by  sale  for  the  liquidation  of  their  debt,  and 
Ibit  free  from  any  demand  afterwards  accruing.     The  ship, 
indeed,  as  to  third  parties,  would  be  primarily  liable  ;  but 
be  must  have  made  good  to  Pease  and  Co.  any  demand 
igiinst  the  ship  in  another  shape,  for  he  must  have  paid 
hmk  his  own  funds  so  much  of  his  debt  to  Pease  and  Co.  as 
ke  security  did  not  satisfy.     But  the  bankruptcy  of  Thomas 
inmphrey  raises  the  difficulty,  and  that  difficulty  may  as- 
Bme  various  shapes. 

That  the  ship,  in  whosever  hands  she  may  be,  or  whoever 
as  an  interest  in  her,  is  liable  to  iiens  subsequently  accruing, 
iiere  can  be  no  doubt — such  liens  as  salvage,  bottomry  bonds, 
Dd  seamen's  wages ;  they  are  iiens  on  the  ship  in  the  strict- 
it  sense,  and  those  who  take  such  security  must  take  it  sub- 
set to  such  incumbrances  as  the  law  may  impose  upon  it 
or  the  benefit  of  third  persons.  It  is  not  denied  that  the 
hip  must  bear  at  least  its  share  of  these  liensy  except,  per- 
laps,  under  the  peculiar  circumstances,  the  seamen's  wages, 
rhe  question  is,  whether  the  burthen  shall  be  spread  accord- 
ing to  the  proportionate  amount  over  ship  and  freight. 

The  preceding  observations  apply  to  the  forty -eight  shares 
of  the  ship  mortgaged  to  Pease  and  Co.;  the  remaining  six- 
teen, 80  far  as  appears,  are  the  property  of  Lofty,  the  mas- 
ter.   There  has  been  no  appearance  on  behalf  of  him,  but 
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March  24b  the  process  of  the  Court  having  been  senred  upon  the  ilup 
itself,  he  must  be  held  to  be  legally  cognizant  of  all  the  pro- 
ceedings. At  the  same  time,  the  Court  is  equally  bound  to 
protect  his  interests  as  if  he  were  present  himself,  or  by  t 
Proctor  and  Counsel  appearing  to  protect  him. 

With  regard  to  the  freight,  it  is  claimed  by  virtue  of  « 
assignment  dated  the  12th  May,  1842  ;  and,  for  the  sake  of 
simplifying  what  appears  complicated,  I  will  aBsume,  fir^ 
that  the  whole  freight  has  been  duly  assigned  to  the  assignees 
named  in  the  deed,  and  that  for  debts  incurred  on  accooot 
of  the  ship.     In  the  course  of  the  argument,  reference  wii 
made  to  the  case  of  the  "  Percy,"*  which  I  shall  refer  to  pre 
sently,  and  to  the  difficulty  which  Sir  John  NichoU  felt  in 
allowing  the  mortgagees  of  the  ship  to  interfere.     Now,  the 
difficulty  as  to  permitting  such  assignees  of  the  freight  to 
appear  in  this  Court  is  of  the  same  kind  as  those  formefl/ 
offered  to  an  appearance  by  mortgagees  of  a  ship*    Tfail 
difficulty  has  not  been  insisted  on  in  the  present  case,  ml 
very  properly  so,  for,  seeing  that  the  Statute  has  rclievd 
the  Court  from  all  the  obstacles  which  formerly  existed  as  to 
the  title  to  the  ship  by  mortgage,  even  if  such  obstacles  did 
exist,  which  I  somewhat  doubt,  I  think  that  incidentally  I  oe* 
cessarily  have  the  same  power  in  such  a  case  as  this  as  to  the 
freight,  for,  otherwise,  I  never  could  determine  the  amount 
of  the  net  proceeds  of  the  ship  itself;    and,  moreover,  I 
think  I  am  bound  to  take  this  view  of  the  case,  so  far  as  I 
am  able,  without  exceeding  the  jurisdiction  of  the  Court; 
for  if  I  can  dispose  of  all  the  questions  now  raised  so  thst  I 
the  beneficial  interests  should  finally  be  preserved  to  all  \ 
parties,  it  is  my  duty  to  do  so,  and  thereby  prevent  ruinous 
litigation.     Having  all  the  funds  in  the  Court,  I  consider  I 
have  the  power  of  so  dealing  with  them. 
Is  the  ship  to      Then,  assuming,  as  I  have  said,  that  the  whole  freight 
She  erdiwive^  ^^^  ^®®"  ^"^^  assigned  to  the  persons  named  in  the  deed  of 
fund  ?  1 842,  as  a  security  for  the  pa3niient  of  debts,  on  account  rf 

the  ship,  is  the  freight  to  be  exempted  from  all  liability  to 
the  payment  of  a  bottomry  bond  until  the  proceeds  of  the 
ship  have  been  first  exhausted  ?  And,  if  so,  on  what  prin- 
ciple is  the  ship  to  be  consideretl  the  exclusive  fund  ? 
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ow,  what  is  the  first  and  general  principle  which  ought  Makch  24w 
emulate  all  liability  to  pay,  or  bear  burthens  ?  1  con-  jy^Z^j^Zj^g^ 
Sf  the  liability  to  pay  ought  in  equity  to  be  governed  by 
benefit  received.  He  who  takes  a  benefit  should  bear 
ihare  in  the  burthens.  In  bottomry  transactions,  where, 
i  commonly  the  case,  the  ownership  of  the  vessel  and 
^ht  is  in  the  same  person,  no  question  can  arise  of  this 
ription  ;  but  where  those  interests  are  severed,  the  prin- 
;  remains  applicable.  The  ship  and  the  freight  are  both 
tl  or  benefited  by  the  bottomry  transaction.  It  is  essen- 
to  a  legal  bottomry  bond  that  it  should  be  so ;  then  why, 
n  the  ship  is  transferred,  as  a  security  or  otherwise,  to 
3.,  and  the  freight  to  C.  D.,  should  the  whole  of  the 
sequent  lien  be  borne  by  A.  B.  ?  Justice  does  not  appear 
oe  to  lead  to  that  conclusion. 

[aving  considered  the  question  on  principle,  I  look  at 
cases  which  have  been  decided,  to  see  if  they  are  op- 
id  to  the  application  of  the  rule  which  considerations  of 
ice  call  upon  me  to  apply. 

he  only  case  cited  is  that  of  the  "  Percy,'*  In  the  first 
re,  I  think  that  case  was  decided,  or  at  least  founded, 
ily  on  the  ground  that  the  applicant  was  a  mortgagee. 
9  true.  Sir  John  Nicholl  used  general  words,  without 
ing  the  qualification  ;  but  I  think  in  fairness  he  cannot 
onsidered  as  going  beyond  the  circumstances  of  the  case. 
X  case  did  not  require  him  to  say  what  should  be  done 
^Te  the  ownership  of  the  ship  and  freight  was  not  in  the 
e  person.  The  case  was  in  substance  this: — A  warrant 
Lxrest  in  a  cause  of  bottomry  was  executed  against  the 
»  and  against  the  freight,  and  no  appearance  being  given, 
ship  was  sold  and  the  proceeds  were  paid  into  the  Ee- 
ry. An  appearance  was  then  given  for  two  merchants 
^  uha,  as  owners  of  the  ship,  claiming  the  balance,  and 
for  a  mortgagee  of  one-fourth  of  the  ship,  who  moved 
Court  for  a  Monition  to  bring  in  the  freight,  but  the 
>t  refused  this  application.  An  appearance  was  then 
•n  for  a  party  alleging  himself  to  be  mortgagee  in  trust 
himself  and  others  of  one-fourth  of  the  ship  and  freight. 
^he  part  of  the  two  mortgagees,  caveats  were  entered 
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against  the  paynient  of  the  proceeds  to  the  bondholder,  vbo 
applied  for  the  amount  of  his  bond.     Sir  John  NichoU  wai 
of  opinion  that  a  mortgagee  of  a  ship  had  not  such  an  is* 
terest  as  to  entitle  him  to  appear  in  this  Court.     Now,  I 
confess  I  have  great  doubt  whether  that  proposition  be  not 
carried  too  far.     That  a  mortgagee  cannot  initiate  a  suit  ii 
one  thing,  but  that  he  cannot  appear  to  protect  his  intereit 
when  a  suit  is  commenced,  is  another  question.     However, 
Sir  John  Nicholl  said: — "  The  freight  is  part  of  the  bond- 
holder's  security,  but  he  is  not  compellable  here  to  enfora 
it.     I  am  not  aware  that  this  Court  has  taken  up  questkn 
of  this  kind  as  between  mortgagees  and  owners ;  if  it  ii 
bound  to  enter  upon  them,  the  mortgagee  should  get  aft  ^ 
injunction  to  bar  the  payment  of  the  existing  proceeds  ti 
the  bondholder ;  but  unless  the  Court  is  so  stopped',  I  ad- 
here to  the  opinion  that  he  is  entitled  to  have  his  bond  ind  i 
interest  paid  out  of  the  sale  of  the  ship,  and  that  a  nHXt* ; 
gagee  has  no  right  to  impede  the  payment." 

It  is  evident  that  the  result  of  this  doctrine,  if  carried  ts 
its  full  extent,  must  be,  that,  in  any  case  where  there  is  i 
mortgage  of  a  ship  (and  mortgages  of  ships  are  of  ewrf 
day's  occurrence),  if  there  should  be  a  suit  against  the  slop 
for  mariners'  wages,  the  ship  must  be  sold.  I  shall  refer  ti 
a  case  which  establishes  a  different  doctrine,  and  it  is  molt 
probable  that,  at  the  time  Sir  John  Nicholl  decided  the  caic 
of  the  "  Perof,"  he  was  not  apprized  of  a  former  case  before 
Lord  Stowell.  I  think,  therefore,  that  the  case  of  the 
"  Percy"  is  not  to  be  considered  as  an  authority  agaiiMt 
the  application  of  the  equitable  principle  which  I  am  die* 
cussing. 

Now,  the  case  to  which  I  am  about  to  refer,  was  a  deci- 
sion of  Lord  Stowell  in  the  year  1821,  and,  to  the  best  of 
my  belief,  it  has  never  been  reported.  But  I  was  Cottoed 
in  the  case,  and  I  have  referred  to  my  own  notes,  and  to  the 
original  papers.  It  was  the  case  of  the  "  Prince  RegeiA!' 
and  it  appears  to  me  to  sustain  completely  the  prindpie 
which  I  think  applicable  to  the  present  case,  and  it  dedded 
some  important  questions. 

In  that  case,  the  bond  was  upon  the  ship  and  cargo  ool/^ 
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lot  meDtioning  the  freight.     The  ship  and  cargo  were  ar-     Maech  2ik 
rested,  and  the  freight  was  paid  over  to  other  parties,  before     /^.^^L-^ 
my  decision  as  to  the  suit  of  the  bondholder.     The  ship  was    ^^^"^'^ 
insafficient  to  pay  the  bond,  but  the  cargo  was  more  than  st^weluhiih^ 
unple.     In  May,  1821,  Lord  Stowell  decreed  that  the  bond-  freight  (not  by. 
Mder  should  be  paid  the  balance  of  proceeds  of  the  ship,  Po^hecated)  of 
lit  ./.I  *     vessel     on 

rages  deducted,  and  be  put  m  possession  of  the  cargo  so  far  whicli,  with 

M  necessary  for  the  payment  of  the  bond.     Now,  mark  the  ^*^^v^  }^h 

aitent  to  which  he  altered  his  decision.     The  owners  of  the  been  given,  was 

argo — that  is,  the  owners  of  that  part  of  the  property  under  ^**J*^*  ^  *^?."- 
i_         .  1        x*     .  .  f    f      J  ^tnbute  to  dis. 

lypotnecation — prayed  a  Monition  against  the  owners  of  charge    the 

iie  freight — that  is,  of  a  part  of  the  property  not  specific  ^"<^ 
eiGly  hypothecated — which  gave  rise  to  an  Act  on  Petition, 
)he  holders  of  the  freight  resisting,  and  their  defence  was, 
that  the  freight  was  not  bound,  not  being  named  in  the 
bond,  and  that  it  had  not  been  arrested  at  the  suit  of  the 
bondholder,  as  the  bondholder  had  not  proceeded  against 
the  freight.  Lord  Stowell  ultimately  required  the  freight 
to  be  brought  in,  and  pronounced  it  to  be  subject  to  contri- 
bution in  discharge  of  the  bond,  together  with  the  ship  and 
eurgo.  The  decree  is  to  the  effect  I  find  stated  in  my  note : 
the  Court  pronounced  for  the  bond,  with  interest  and  costs, 
■nd  directed  the  freight  to  be  brought  in,  and  to  be  subject 
to  contribution,  and  refused  to  decree  costs  against  the 
owners  of  the  freight. 

This  was  the  ultimate  result  of  that  case,  and  I  will  state 
how  it  bears  upon  the  present  case.  First,  it  shews  that, 
where  the  bondholder  has,  directly  or  by  intendment  of 
law,  a  lien  on  ship,  freight,  and  cargo,  the  owner  of  one 
may,  without  the  bondholder's  consent  or  movement,  have 
the  aid  of  the  Court  to  bring  the  other  security  in  for  con- 
tribution ;  and  secondly,  that  the  Court  will  apportion  the 
liability. 

In  this  case  of  the  "  Prince  Regent"  in  June,  1822,  a  Also,  that  ship 
labsequent  question  arose,  and  Lord  Stowell  decided  that  ^^^^  ^e^**ex- 
the  ship  and  freight  must  be  exhausted  before  recourse  could  hausted  before 
be  had  to  the  cargo.     But  in  this  decision  he  made  no  de-  fecoursecan  be 

^         ,  .  .  .  .   t       ™"*  ^  cargo, 

parture  from  his  former  judgment  as  to  the  ship  and  freight; 

and  moreover,  this  determination  of  Lord  Stowell  is  quite 
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Maech  2/k    consistent  with  the  limited  interpretation  I  pat  upon  the  ] 
n  ^OMme    j"^^"™^"^  ®^  S^*"  ^^^^  NichoU  in  the  "  Percy"  and  in  con- 
flict witli  the  more  extended  construction. 

For  these  reasons,  therefore,  the  justice  of  the  principle 
Effect  of  that  and  the  authority  of  Lord  Stowell,  I  am  of  opiniCTi  that,  io 
whereTbiTand  ^^  ordinary  cases  (there  may  possibly  be  exceptions  from 
freight  belong  peculiar  circumstances),  where  the  ship  and  freight  belong 
aon'*'^"\Siid  ^  different  persons,  a  bottomry  bond  should  be  paid  by 
must  be  paid  both  rateably,  and  it  is  this  rule  that,  as  far  as  I  can,  I  diaU 
by  both  rate-  ^ppjy  ^^  ^|^g  present  case. 

pilotage,  With  regard  to  the  pilotage^  wages,  and  towage,  I  see 

^"f^S^  "^  no  reason  why  the  same  principle  should  not  apply  in  this 
case,  though  I  must  guard  myself  against  saying  that  it  will 
in  all  cases.  The  exertions  of  the  pilot  and  seamen  contri* 
bute  as  much  to  the  realizing  the  freight  as  to  the  protection 
of  the  ship.  The  reason  why  I  say,  *<  I  guard  myself  agaimt 
saying  that  the  rule  will  apply  in  all  cases,"  is,  because  theie 
will  be  cases  in  which  the  freight  mny  be  paid  beforehand, 
Liable  to  ex-  and  if  so,  that  may  make  a  difference.  There  are  other  - 
ceptiotis.  ggggg  which  may  be  exceptions,  and  it  is  to  prevent  misun- 

derstanding hereafter  I  say  that  the  rule  will  not  applj  in 
all  cases. 
Where  the      It  will   be  recollected  that  I  have  hitherto  considered  the 
does'* not^^^be^  ^*®®  ^"  *'^®  assumption  that  the  whole  freight,  without  any  re- 
long    to  same  striction  as  to  its  application,  belonged  to  one  set  of  assignees ; 
paruea.  jj^^^  unfortunately,  such  is  not  the  case  here,  and  hence, 

indeed,  have  arisen  all  the  real  difficulties  I  have  had  to  en- 
counter in  the  case.  I  confess  the  appearance  of  these  diffi* 
culties  at  first  almost  disposed  me  to  have  applied  the  prin- 
ciple generally,  without  regard  to  the  peculiar  circumstances 
arising  from  the  deed  of  May,  1842.  But,  if  I  did  so,  I 
think  it  would  have  the  effect  only  of  postponing  the  evil 
day,  and  that  the  same  difficulties  would  arise,  when  the 
balance  of  the  two  funds  in  Court  should  be  demanded,  and 
in  a  still  more  complicated  shape,  or  I  must  have  retained 
the  funds  till  a  suit  in  Equity  had  commenced  and  a  judg- 
ment been  given.  I  consider  it  my  duty  to  avoid  these 
serious  consequences,  if  possible,  and  I  shall  therefore  «t 
once  address  myself  to  the  deed  of  May,  1842. 
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Now,  as  the  freight  must  be  divisible  amongst  the  own- 
re  in  proportion  to  the  shares  they  respectively  had  in  the 
hip  previous  to  the  execution  of  that  deed,  Thomas  Hum- 
hreyt  the  elder,  must  have  been  entitled  to  forty-eight 
•Its,  and  Lofty  to  sixteen  parts,  of  the  freight,  as  they 
eld  that  number  of  shares  of  the  ship.  The  deed  of  1842 
nrports  to  assign  the  whole  freight,  but  the  parties  to  it, 
esides  the  assignees,  are  only  Humphrey,  the  elder,  and 
ficol,  the  broker.  That  Humphrey,  the  elder,  could  assign 
lore  than  his  forty-eight  parts,  is  not,  and  I  think  cannot 
e,  contended;  but  it  has  been  urged  that  Nicol  was 
be  ship's  broker,  and  that  he,  as  such  broker,  was,  for 
Qch  purpose,  authorized  to  pledge  the  freight.  For  this 
Kisition,  I  know  of  no  authority  whatever  ;  surely,  it  does 
lot  follow  that  a  broker,  employed  to  obtain  a  charter  for  a 
easel,  can  assign  the  freight  to  other  persons :  such  a  doc- 
ine  is  to  me  wholly  new,  and  would  go  a  length  which  evi- 
ently  is  inconsistent  with  the  protection  of  the  interests  of 
ritish  ship-owners. 

But  it  is  said  that  the  deed  may  be  supported  as  against 
ofty,  because  the  assignment  was  for  the  protection  of 
icol,  who  was  a  creditor  of  all  the  owners  of  the  Dowthorpe 
r  supplies  and  moneys  advanced.  Now,  be  it  so,  and  assume 
at  the  moneys  advanced  were  solely  on  account  of  the  ship 
iwthorpe;  will  that  circumstance  enable  Nicol,  the  credi- 
r,  to  assign  for  his  own  protection  or  otherwise  the  pro- 
Tty  or  rights  of  his  debtor  without  his  consent }  Can  a 
Tsonal  creditor  without  authority  take  or  assign  the  pro- 
Tty,  be  it  freight  or  any  thing  else,  of  his  debtor  P  I 
fver  heard  of  such  a  proposition,  and  cannot  believe  it  to 
*.  well-founded.  The  deed  itself  inclines  me  to  think  that 
e  parties  to  it  might  be  cognizant  that  the  whole  interest 

the  freight  was  not  assigned,  for  there  is  a  covenant  for 
iTther  assurance.     But,  independently  of  this  clause,  there 

no  reason  to  conclude  that  Lofty  is  bound  by  the  deed 
self.  For  these  reasons,  I  am  of  opinion  that  Lofty's  share 
Q  the  freight  was  not  duly  assigned  by  this  deed. 

If  this  be  so,  what  did  pass  to  the  assignees  by  the  deed 
of  1842?     The  forty-eight  shares  of  the  freight,  to  be  ap- 
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Maecr  24.  plied  according  to  the  covenants  of  the  deed.  And  tee 
another  question  arises,  with  respect  to  the  pa3rnient  of  wages 
out  of  the  freight :  the  assignees  take  expressly  upon  tht 
condition  of  so  applying  the  freight,  after  paying  the  es» 
pense  of  the  deed.  I  have  been  asked  to  disregard  this  pro* 
vision  in  the  deed ;  but  I  have  not  been  told  for  what  rea* 
son.  The  original  right  to  these  forty-eight  porta  of  the 
freight  was  in  Thomas  Humphrey,  the  elder ;  all  that  re* 
mains  of  that  right  not  parted  with  by  the  deed  of  1842  is 
in  the  assignees  of  Humphrey,  sen.  The  assignees  undcf 
the  deed  of  1842  can  have  no  greater  right  against  the 
assignees  of  Humphrey,  now  he  is  a  bankrupt,  than  against 
Humphrey  himself  before.  Humphrey  had  a  right  to  re- 
quire the  stipulations  of  the  deed  to  be  fulfilled,  and  so  hate 
his  assignees.  I  do  not  see  that  his  assignees  can  be  placed 
in  a  worse  situation  than  Humphrey  himself.  In  what  way 
are  the  assignees  under  the  deed  damnified  P  They  took  tiis 
freight  subject  to  a  condition — that  of  paying  wages,  and 
also  subject  to  all  the  burthens  which  the  law  might  impon- 
by  subsequent  liens;  they  will  now  receive  the  freight,  de*-' 
ducting  the  wages,  which  was  a  condition  annexed  to  tbeif ' 
title,  and  deducting  the  proportional  part  for  the  dischaifl 
of  a  Uen  imposed  by  law.  n 

Now  I  propose  to  deal  with  the  property  as  follows  >-» 
The  amount  of  the  bond,  together  with  the  pilotage  aii^ 
towage,  must  be  paid  proportionably  out  of  the  whole  pro* 
ceeds  of  the  ship  and  freight.  I  think  the  wages  must  bt' 
borne  by  the  remainder  of  the  forty -eight  shares  of  the 
freight,  so  far  as  to  indemnify  Humphrey,  sen.,  or  iui 
estate,  from  any  liability  on  that  account ;  but  Lofty,  besag 
no  party  to  the  deed,  is  not  entitled  to  be  benefited  byil» 
The  wages,  therefore,  must  be  paid  in  the  first  instance  est 
of  the  proceeds  of  the  whole  ship  and  freight  proportionabljT* 
But  the  forty-eight  parts  of  the  freight  under  the  deed  mull 
indemnify  Humphrey,  sen.^  or  his  assignees.  Lofty  moft 
bear  his  share  of  the  wages  and  costs,  as  owner  of  sixteen 
shares  of  the  ship  and  sixteen  shares  of  the  freight. 

It  may  be  convenient  that  I  should  state — not  deliveiio^ 
a  final  judgment  on  the  point,  but  for  the  purpose  of  a^rd* 
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ation  that  may  prevent  litigation — what  probably    Maecr  94. 
»  disposition  of  the  fund  will  be.    The  residue  of   ^^^^^^T^ 
ight  shares  of  the  ship  will  belong  to  Pease  and 
i  upon  further  information  the  Court  should  be 
»  pay  it  over  to  the  assignees  of  Humphrey  and 
iier  of  Humphrey,  sen.    The  residue  of  the  six- 
(  of  the  ship  will  be  payable  to  Lofty^  or,  if  he 
e  bankrupt  (as  suggested  at  Bar),  to  his  assignees. 
le  of  the  forty-eight  shares  of  the  freight  will  be 
the  assignees  under  the  deed  of  1842.     The  resi- 
sixteen  parts  of  the  freight  will  be  payable  to 
lis  assignees,  if  he  is  a  bankrupt, 
ipprehend,  will  be  the  ultimate  result  of  the  prin- 
b  the  Court  deems  applicable  to  this  case ;  but  I 
vare  of  the  extreme  complication  which  it  neces- 
Ives,  and  that  I  may  have  erred  in  the  details,  or 
have  expressed  my  opinion  with  sufficient  clear- 
these  reasons,  I  shall  direct  this  decree  not  to  be 
r  one  week,  to  give  all  the  parties  interested  time 
and  and  consider  it.     If  any  party  think  such  de- 
be  unjustly  prejudicial  to  his  interests,  and  shall 
i  same  into  the  Registry,  stating  briefly  the  ob- 
will  immediately  appoint  a  day  to  hear  them,  it 
nctly  understood  that  no  objection  to  the  general 
of  apportioning  the  liens  on  the  ship  and  freight 
en  to  discussion,  but  only  any  necessary  variation 
I  from  the  peculiar  circumstances  of  this  case, 
nly  repeat,  that  it  would  have  been  a  great  relief 
id  if  I  could  have  confined  my  judgment  to  the 
uration  that  the  bond  and  other  liens  should  be 
if  the  ship  and  freight  proportionably ;  but  I  could 
seeing  the  result  of  so  doing.     I  should  have  re- 
self  at  the  expense  of  the  suitors ;  for  the  result 
!  been,  either  that  the  balance  of  proceeds  of  ship 
it  must  have  remained  in  the  Registry  to  await  the 
>f  a  suit  in  Equity,  or  all  these  questions  must 
1  agitated  upon  motions  to  pay  out  the  proceeds, 
es  have  still  every  other  remedy  open,  notwith- 
ny  opinion. 
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I  do  not  wish  unnecessarily  mid  prefnaturely  to  ( 
sny  qaestiofi  of  that  kind  which  can  arise^  but  th^  ll 
been  fiecesaarily  considered  in  the  present  liti^tiaii^ 
directly  or  indirectly — at  leasts  aH  the  points  on  m 
have  pronounced  an  opinioni 

The  result  is,  th»t  the  costs  of  the  bondfaoldor  m 
paid  out  of  the  proceeds  i  as  between  the  other  lid 
parties,  I  shall  give  no  custi. 

Proctors  : — 1'\  Dyk^y  for  the  njiai^^es  of  thp  frer^t  J  Ei 
for  the  aneignecQ  of  Mi^Runt,  lluDipbrey  ;  G&sihn^,  far  tiff 
balder.  ^ 


9irr])r0  Court  of  tfatitnr&urv* 

Marcs  2B, 


\ 


Churcb-rate. 
—A  rate  mifcde 
bj  the  church- 
woFiJ^iitf  with 
the  minoritjjn 
vftiry.  after  it 
had  been  re- 
luied  bf  the 
majority,  hdd 
to  he  a  valid 
mte :  —  judg- 
ment of  the 
Consistory 
Court  of  Lon- 
don,  to  the  con- 
trary, reversed. 

March  25. 

JuDGMtNT. 


Velry  and  JosLm  o.  GimLivQ^-^Appeal^lM 
This  was  &Q  appeal  from  the  Consistory  Court  of  Lm 
on  the  reject  ton  of  the  Libel  in  a  tpuit  for  sublnutyl 
church-rate,  by  the  churchwardens  of  Brain  tree,  Ewes^ 
rate  being  made  by  them  and  the  minority  of  the  vd 
the  majority  having  refused  the  rate,  and  the  Judge  of^ 
Court  below  holding  a  rate  so  made  to  be  inviilii  ! 
facts  of  the  case  are  detailed  in  the  report  of  it  before  * 
Court  below,*  and  in  the  Judgment 

In  Mich.  T.  1842  (Nov.  19),  Sir  John  Dodson,  Q.A^i 
Haggard^  D.»  were  heard  for  the  Appellants;  Addtau, 
for  the  Respondent. 

Sir  H.  Jenner  Fust. — This  is  an  appeal  from  tbeO 
sistory  Court  of  London,  where  it  was  a  cause  of  subtztit 
of  church-rate,  brought  by  the  churchwardens  of  tbepc 
of  Braintree,  against  an  inhabitant  and  parishioner.  ' 
Citation  was  taken  out  in  the  cause  in  January,  184%  * 
a  Libel  was  given  in,  which  came  on  for  discussion  M 
the  learned  Judge  of  the  Consistory  Court,  who,  h^ 
taken  some  time  for  deliberation,  arrived  at  an  opi" 


♦  1  Notes  of  Ca.  4.57. 
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^  theLibd  was  not  entitled  to  be  admitted^  and  on  the    Maech  25. 

^  ^ay,  1842,  he  accordingly  rejected  it.    From  this  re-  y^i^^^,gi^g 

^^Q  of  the  Idbel  the  present  appeal  has  been  brought. 

'^  cause  was  argued  here  some  time  ago,  and  the  Court 

^^ght  it  due  to  the  importance  of  the  case  to  take  time 

^  deliberation^  in  order  to  arrive  at  a  correct  decision.  The 

''^ments  before  this  Court  were  pretty  much  to  the  same 

^^  though  not  so  extended,  as  those  which  had  been  ad- 

^ced  in  the  Court  below^  and  the  case  is  now  before  this 

^rt  for  decision. 

The  parish  of  Braintree  has  obtained  a  considerable  de- 
Tee  of  notoriety  from  the  determined  opposition  given  by 
^  great  majority  of  its  inhabitants  to  church*rates,  and  it 
well  known  that  a  question  as  to  the  validity  of  a  church- 
te  in  that  parish,  in  18S7,  gave  rise  to  very  elaborate 
dgments  in  the  Courts  of  Common  Law,  as  well  as  in  the 
usistory  Court  of  London,  and  it  is  admitted  on  all  hands. 
It  the  present  proceedings  grew  out  of,  and  were  imme- 
itely  connected  with,  those  in  the  former  case,  and  there- 
«,  before  the  Court  proceeds  to  consider  the  contents  of 
8  Libel,  it  will  be  right,  and  not  inconvenient,  to  see  on 
lat  points  the  decisions  in  the  Consistory  Court  of  London, 
the  Court  of  Queen's  Bench,  and,  finally,  in  the  Court  of 
ichequer  Chamber,  turned  in  that  case,  in  order  that  the 
urt  may  ascertain  whether  there  is  any  real  and  substan- 
1  difference  between  the  present  case  and  that  which  has 
en  decided. 

It  appears  that  the  former  proceedings  commenced  in  Tlie  former 
37,  in  the  Consistory  Court  of  London,  and  that  the  same  ^"*"*^  ^ 
nllemen  who  are  now  churchwardens  sued  then  in  the 
ne  capacity ;  but  the  party  then  proceeded  against  was 
r.  Burder,  who  was  an  inhabitant  of  the  parish,  as  well  as 
r.  Grosling,  the  defendant  in  this  suit.  In  that  case,  the 
m  sought  to  be  recovered  was  £37.  ISs.  2d.f  the  propor- 
m  of  a  church-rate  due  from  him  upon  an  assessment,  at 
ne  rate  of  3i.  in  the  pound.  This  rate  was  made,  as  al- 
!ged,  on  the  6th  June,  1837,  and  was  stated  to  be  for  the 
ecessary  repair  of  the  church  and  for  other  expenses  inci- 
lental  to  the  office  of  churchwarden.     A  Libel  was  given 


MAiica  85,  in.  In  the  usual  form^  pleading  the  nature  of  tbe  Tfpiin 
Vetmt€cilimi  ^^'^  ^^^^  required ;  and  that  a  notice  had  been  ^mii 
vestry  meetings  to  be  held  on  the  2nd  of  June  in  thitysr, 
and  that,  according  to  that  notice,  the  meeting  wu  ^  ^ 
held  to  take  into  consideration  the  making  of  a  raiifiir^ 
repair  of  Uie  church ;  that,  at  that  meeting,  a  sebdo^  * 
the  repairs  which  were  requisite  was  produced^  tUfeli* 
with  an  estimate  of  the  expense,  which  amountd  ^ 
£508, 124.  for  the  repairs  of  the  church,  and  that,  hob 
thiSt  incidental  expenses  were  stated  to  have  been  mmti 
amcmnting  to  £23,  18j.  ;  m  ll^t  the  whole  amaunt,  ^ 
to  beahgoluteiy  and  indiipensably  necessary,  wasfSlllfc 
The  Libel  pleaded  that  no  objection  was  raised,  dtber  & 
the  necessity  of  the  repairs,  or  to  the  amount  of  ibe  e^ 
mate,  or  to  the  sum  proposed  ta  be  raised  ;  and  tbup 
position  was  made  that,  in  order  to  raise  the  fundi  lic^ 
sary  to  meet  these  expenses,  a  rate  of  Si,  in  the  pound mt 
be  granted  ;  that  when  the  question  was  about  to  be  pA 
however,  an  amendment  was  moved,  to  the  effct,  ^ 
ihe  reasons  therein  stated i  that  the  consideration  d  ii 
question  of  church -rate  be  poatpotled  to  that  tbyt*^ 
months^  which  was  in  effect  a  proposal  for  the  direct  t«M 
of  the  rate,  and  was  so  considered  on  all  hands  ;  thit  ^ 
amendment,  on  a  show  of  hands^  was  carried  bj  tni? 
large  majority ;  that  a  poll  was  demanded,  and  wai  tiki 
by  ballot  on  the  5th  and  6th  of  June*  and  the  result  w*  * 
confirm  the  amendment  which  bad  been  carried  by  ftlKJt* 
hands.  Now,  this  resolution  being  a  virtual  refusaJcf  *J 
rate  at  all,  the  meeting  dissolved,  and  there  wasanerxli 
the  proceedings :  a  rate  was  proposed,  an  amendtDat  t* 
moved  to  the  effect  that  there  should  be  no  rate^  an^l  ^ 
amendment  was  adopted  by  a  show  of  handi,  andifDP 
wards  confirmed  by  a  ballot.  The  church ward«i»f  ^ 
ever,  as  appeared  from  the  libel,  met  together  in  the  ve«f 
room  of  the  parish,  on  the  10th  June  following,  four  or  iff 
days  after  J  and,  without  any  further  notice  to  the  parisiu*' 
ers,  proceeded  to  make  a  rate  of  3*.  in  the  pound  «'  ^ 
value  of  all  messuages,  land^  and  tenements  in  the  pK 
which  it  was  calculated  would  produce  a  sum  o££4IBS*  1^'^ 
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irdfl  the  estimated  amount  necessary  for  the  repairs  of  tlie  Mabcb  a5« 
rch  and  incidental  expenses.  Mr.  Burder's  proportion  ^jJZTLju^ 
his  rate  amounted  to  £37. 18#.  U.^  and,  on  his  refusing 
ay  that  amount,  the  churchwardens  instituted  proceed* 
'  against  him.  The  admission  of  this  Libel  was  op* 
id ;  the  question  was  argued  at  considerable  length  in 
Consistory  Courts  and  the  judge  was  of  opinion*  to  admit 
Libel,  being  governed  and  bound,  as  he  expressed  him* 

by  a  decision  which  was  dted  in  the  case  of  Gaudem 
eUfjfff  as  being  the  sentence  of  a  superior  Court ;  inti« 
Ing  at  the  same  time  that^  if  he  had  been  at  liberty  to 
rw  his  own  course,  his  decision  would  have  been  differ- 
-that  is,  that  he  would  have  rejected  the  Libel,  the  rate 
being  valid  by  law*  The  result  of  the  case  was,  that. 
Libel  being  admitted,  a  motion  was  made  to  the  Court 
veen's  Bench  for  a  rule  to  shew  cause  why  a  Prohibi'* 

should  not  issue  to  the  Consistory  Court  of  London, 
[ist  proceeding  to  enforce  that  rate,  and  a  rule  niti  hav- 
been  granted,  the  Consistory  Court  was,  of  course, 
mined  from  taking  any  further  steps  until  the  question 
rohibition  was  disposed  oL  Some  arrangements  took 
s  in  the  Court  of  Queen's  Bench,  as  to  the  mode  in 
'h  the  question  should  be  brought  before  the  Court,  and 
18  finally  agreed  that  the  plaintiff  should  declare  in  pro- 
ion,  and  that  a  demurrer  should  be  offered  to  the  de- 
ition«  in  order  to  bring  the  question  clearly  before  the 
rt;  and  it  was  further  agreed  by  the  leading  Counsel  on 

sides,  that  the  points  to  be  argued  should  be,  the  vali* 

of  the  rate,  and  the  power  of  the  Court  to  issue  a  writ 
prohibition :  and  a  rule  to  this  effect  was  signed  by  the 
ecdve  Counsel  on  the  23rd  November,  1837.  The  de- 
rer  came  on  for  argument  in  Trinity  Term,  1839,  on 
Slst  of  May  and  5th  of  June ;  and  the  judges  who  sat 
iiose  occasions  were  Lord  Chief  Justice  Denman,  Mr. 
ice  Littledale,  Mr.  Justice  Patteson,  and  Mr.  Justice 
liams.  On  the  Ist  of  May,  1840,  Lord  C.  J.  Denman 
e  judgment  in  favour  of  the  plaintiff  in  prohibition,^  de- 

*  1  Cart  372.  t  Ibid.  394. 

\  Bwrdtr  ▼.  Vd^^  and  another,  18  Ad.  &  £.  244. 
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March  25.    daring  thereby  that  the  rate  was  an  illegal  one,  and  ilw 
F#Af  ~i^Lfi»o  *®""^"^  ^®  power  of  the  Court  of  Queen's  Bench  to  imie 
•^'^•wv-  ^  prohibition.     From  this  judgment  a  writ  of  error  was 
brought^  and  argued  in  the  Exchequer  Chamberi  in  the 
sittings  after  Michaelmas  Term  in  the  same  year,  and  on 
the  8th  of  February,    1841,  judgment  was  giyen.*    The 
learned  judges  who  composed  the  Court  of  Exchequer  Chsm- 
ber  were  Lord  Chief  Justice  Tindal,  Lord  Chief  Baran 
Abinger,  Mr*  Baron  Parke,  Mr.  Justice  Bosanquet,  Mr. 
Baron  Alderson,  Mr.  Justice  Coltman,  Mr.  Baron  Rolie, 
and  Mr.  Justice  Maule,  and  the  judgment  was  ddivered 
Lord  Chief  Justice  Tindal.   Their  lordships  were 
that  the  judgment  of  the  Court  of  Queen's  Bench 
and  they  accordingly  affirmed  that  judgment; 
prohibition  issued^  and  the  proceedings  in  the 
Court,  in  that  case,  were  entirely  stopped,  and  the  questia 
was  set  at  rest,  as  far  as  that  point  was  concerned. 

The  result  of      From  the  nature  of  the  proceedings  in  that  case,  and  fittt 
that  case.  ^y^^  ^^^^  ^^  ^^le  judgment  of  the  Court  of  Queen's  Beiufc 

if  the  Court  of  Exchequer  Chamber  had  simply  affirnieJ 
that  judgment  in  all  its  parts,  and  had  adopted  all  the  res* 
soning  of  that  Court,  without  giving  any  reasons  of  thdr 
own,  then,  probably,  the  case  now  before  the  Court  wosU 
not  have  arisen.  But  Lord  Chief  Justice  Tindal,  in  ddh 
vering  the  judgment  which  he  was  authorized  to  give  bf 
*  the  seven  other  learned  judges  with  whom  he  was  assodated^  ^ 
took  care  to  state  specifically  the  predse  points  whieb 
were  decided  by  them ;  and  the  only  points  which  they  in 
fact  dedded  were,  that  the  rate,  as  it  appeared  on  the  ftoe 
of  the  Libel,  was  illegal,  as  being  made  without  compdert 
authority,  and  that  a  prohibition  ought  to  go  to  restrain  the 

The    points  Spiritual  Court  from  proceeding  to  enforce  that  rate.  Theie 
decided.  ^^^  ^^  points  dedded,  simply  :— that  that  rate  was  ill^ 

on  the  face  of  it,  and  consequently  that  the  Spiritual  Court 

should  be  prohibited  from  proceeding  to  enforce  it    Os    _^ 
looking  at  the  Libel,  it  appeared  that  the  illegality  consittri 
in  this — that  the  vestry  of  the  parish,  having  been  diilf 

*  V^  and  another  Y.  Burder,  12  Ad.  &  £.  300. 
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Mimmoned,  had  refused  to  grant  a  rate ;  that  the  church-  Mamch  25. 
wirdena  had,  three  or  four  days  afterwards  (the  termination  wyL^TJ^-to^ 
of  the  ballot  was  on  the  6th  June,  and  the  churchwardens 
met  on  the  lOth)^  of  themselves,  made  a  rate,  without  giv- 
ing any  further  notice  to  the  parishioners.  The  question 
vhich  was  decided  by  the  Exchequer  Chamber,  as  stated  by 
Lord  Chief  Justice  Tindal,  was,  ''  Whether  the  church- 
wirdena  of  a  parish,  after  a  rate  for  the  necessary  repairs  of 
the  parish  church  has  been  proposed  by  them  to  the  pa- 
riihioners,  at  a  vestry  meeting  duly  convened  for  that  pur- 
pose, and  has  been  refused  by  a  majority  of  the  parishioners 
there  assembled,  can,  of  their  own  sole  authority,  at  a 
nbsequent  time,  by  themselves,  and  not  at  any  parish 
ieeting,  impose  a  valid  rate  on  the  parishioners  ?"  And 
n  a  subsequent  part  of  his  judgment,  the  learned  judge 
lys:  "  The  question  to  be  resolved  with  reference  to  this 
He  is,  whether,  after  a  meeting  has  been  duly  convened, 
id  certain  of  the  parishioners  have  attended,  and  the  ma^ 
rity  of  those  who  so  attend  refuse  to  make  any  rate  for  the 
seesaary  repairs  of  the  parish  church,  the  churchwardens 
ive  authority,  by  themselves,  and  not  at  the  meeting  at 
hich  the  refusal  took  place,  but  at  a  subsequent  time,  to 
ake  a  rate  that  shall  be  binding  on  the  parish?"  Now,  Limitation  of 
e  limitation  with  which  this  question  was  decided,  as  ^'"^  ^*^*"'®"' 
ited  by  the  learned  Lord  Chief  Justice,  is  very  remark- 
4e.  Having  stated  every  point  which  appeared  on  the  « 
ce  of  the  proceedings  in  the  case,  he  did  not  recognize  it, 
a  general  proposition,  that,  after  a  refusal  of  the  pa- 
shioners  to  grant  a  rate,  no  rate  could  be  made  by  the 
lurchwardens,  under  any  circumstances ;  but  he  confined 
le  judgment  of  the  Court  to  the  simple  point,  that  a  rate 
iving  been  refused  by  the  majority,  and  the  meeting  hav- 
g  dissolved,  the  churchwardens  had  not  authority  of  them- 
ilves,  at  a  subsequent  time,  without  notice  to  the  pa- 
ishioners,  to  impose  a  valid  rate  upon  them.  The  Lord 
%3ef  Justice  studiously  guarded  himself,  in  delivering  the 
lodgment  he  was  authorized  by  his  learned  brethren  to  deli- 
ter,  against  going  one  iota  beyond  the  point  to  which  it  was 
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MjLBCfl  Sfi.  necessary  to  go  in  that  particular  case,  whidi  is  appiraii 
VdeJrOoAo  "^^^^  ^^  Judgment  is  regarded  with  particulaiity.  The 
points  decided  in  the  Exchequer  Chamber  were  desriy  the 
same  which  had  been  decided  in  the  Court  of  Queen's  BeDdi 
— namely,  the  validity,  the  legality  of  the  rate,  and  whe- 
dier  a  prohibition  ought  to  issue ;  and  the  opinions  of  bodi 
were  the  samcs— namely,  that  the  rate  was  iil^al  and  tasU 
not  be  enforced ;  but  diere  was  some  variance^  and  that  «o( 
of  a  trifling  description,  between  the  manner  in  which  tin 
question  was  stated  in  the  Court  of  Queen's  Bench  and  tfasl 
in  which  it  was  stated  by  Lord  Chief  Justice  TindaL  On 
reading  the  Judgment  of  Lord  Denman,  it  would  seem  tlist] 
in  his  opinion^  and  that  of  his  learned  brethren,  no  Tslid 
rate  could  be  made  unless  with  the  consent  of  the  msjori^ 
of  the  parishioners  duly  assembled  in  vestry.  The  wbob 
tenor  of  his  reasoning  goes  to  that  effect ;  and  he  states  ti» 
question  to  be,  whether  the  churchwardens  had  the  powff 
to  impose  a  rate  against  the  declared  wish  of  the  parishionen 
in  vestry  assembled.  At  the  conclusion  (p.  255),  he  ssys^- 
*^  The  conclusion  at  which  We  arrive  is,  that  the  Court  Chrii- 
tian  was  wrong  in  over-ruling  the  defensive  All^ratioa  ff 
the  parishioners,  that  the  rate  was  mside  against  die  wiifaei 
of  the  majority  in  vestry  assembled^  on  the  ground  that  tha 
supposed  church-rate  was  a  nullity,  as  having  been  made  krf 
persons  who  had  no  authority  to  make  one,  in  defiance  d 
•  the  declared  dissent  of  the  vestry ;  and  that  the  Court  de- 
cided erroneously  in  proceeding  to  give  judgment  for  en- 
forcing it"  Now,  as  I  understand  from  this  manner  rf 
stating  the  question,  in  the  opinion  of  the  Court  of  Quees'i 
Bench,  no  rate  could  be  made  without  the  consent  of  tk 
vestry,  under  any  circumstances — that  the  churchwardoM 
of  themselves  have  no  authority  to  make  a  rate  at  any  tine 
—that  the  refusal  of  the  vestry  is  decisive  and  condusife; 
and  on  these  points  there  is  no  qualification  or  restriction  ^ 
the  proposition :  the  question  is  set  completely  at  rest  when 
the  vestry  shall  have  expressed  its  opinion.  Hot  the  judges 
in  the  Court  of  Exchequer  Chamber  did  not  concur  in  sodi 
a  general  proposition,  and  did  not  express  themsdvesie 
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soch  general  tenns ;  they  were  not  called  upon  to  affirm  Maach  25. 
nch  a  general  proposition,  and  therefore  they  guarded  them-  -p-^^uT^gj^ 
adves  in  the  words  I  have  dted.  They  thought  it  possible 
^t  a  case  might  arise,  in  which  a  rate,  though  made  against 
the  express  and  declared  opinion  of  the  majority  of  the  ves- 
try, might  be  sustained,  and  though  they  gave  no  decided 
opinicm  upon  that  point,  they  reserved  to  themselves  the 
liberty  to  form  an  opinion  whenever  the  case  should  occur ; 
md  the  point  which  they  reserved  to  themselves  was,  whe- 
ther a  rate  made  by  the  churchwardens  at  the  same  vestry, 
daly  summoned,  wherein  the  majority  of  the  parishioners 
hd  refused  their  assent  to  a  rate,  might  not  be  a  valid  rate, 
lord  Chief  Justice  Tindal  stated,  as  a  reason  why  the  Court 
Aoold  be  at  liberty  to  reserve  the  power  of  forming  an  opi- 
nion on  such  a  question,  that  it  was  **  obvious  that  there  is 
I  wide  and  substantial  difference  between  the  churchwardens 
done,  or  the  churchwardens  and  minority  together,  making 
I  rate  at  the  meeting  of  the  parishioners  where  the  refusal 
akes  place,*'  which  is  the  present  case,  "  and  the  church- 
wardens possessing  the  power  of  rating  the  parish  by 
liemselves,  at  any  future  time,  however  distant.**  This 
vas  the  point  with  respect  to  which  the  Court  of  Ex- 
^lequer  Chamber  reserved  to  themselves  the  power  and  the 
ight  to  form  an  opinion,  and  the  ground  stated  was,  that 
diere  is  obviously  a  wide  and  substantial  difference  between 
the  two  cases.  It  would  seem  that  the  possibility  of  such  a 
case  arising  had  suggested  itself  to  the  minds  of  the  learned 
jlidges  by  the  case  decided  in  this  Court  by  the  late  Sir  W. 
I^ynne*  of  Gaudem  v.  SMy,  on  which  much  observation 
W8S  made  in  the  Consistory  Court,  in  the  Court  of  Queen*8 
Bench,  and  in  the  Court  of  Exchequer  Chamber ;  and  with 
respect  to  which  the  Court  will  hereafter  make  some  re- 
marks. The  effect  of  the  judgment  of  the  two  Courts  was, 
Ihit  a  prohibition  issued. 

But  the  church  at  Braintree  still  continued  in  a  state  of  great     Origin  of  the 
diUpidation,  and  the  necessity  for  repairs  becoming  still  more  P'^c*®"*  case, 
pressing  than  before,  the  churchwardens  adopted  a  course  sug- 
gested by  the  judgment  of  Lord  Chief  Justice  Tindal,  as  a 
iQode  in  which  it  was  possible  that  a  rate  might  be  sustained, 

VOL.  II.  2  p 
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Mamcu  8ft.    ^eren  though  made  against  the  express  desire  of  the  majoritj  i> 

VekJvjGoM&ia  ^  *^^  vestry  ;  and  accordingly  it  appears  that,  m  the  coane 

of  the  year  1841 ,  the  proceedings  stated  in  the  libel  mthii 

•ait,  were  taken ;  and  this  leads  to  the  consideratioii  of  the 

facts  in  this  particular  case. 

VttetB  of  the      The  rate  now  sued  for  was  made  on  the  15th  of  Julj) 

present  case,  jg^j^  ^^^  ^^^  ^.^^^j  pleads,  in  the  first  mstance,  die  necw- 
ility  of  the  repairs ;  that  the  church  has  been  for  some  time 
-past,  and  now  is,  in  a  dilapidated  state,  and  in  urgent  need 
of  repairs;  that  no  rate  has  been  made  for  the  parpose  i^itt 
repair  since  the  Ist  March,  1834,  and  that  from  time  totini 
the  parishioners  have  refused  to  make  any  rate  f<Hr  die  ae» 
oessary  repairs  of  the  church.  It  pleads  also,  that  the  Tt$$ 
made  on  the  10th  June,  18S7,  was  the  subject  of  proceed^ 
ings  in  a  former  case ;  that  there  the  rate  was  proposed,  bit 
was  rejected  by  the  parishioners;  that  proceedings  wet 
commenced  in  the  Consistory  Court  of  London,  and  that  dtfl 
'Court  was  prohibited  by  the  Court  of  Queen's  Bench  froi 
enforcing  the  rate.  It  then  pleads  that,  on  the  13th  Mtjft 
1841,  a  vestry  was  assembled  for  the  purpose  of  making  tfi 
granting  a  rate  for  the  repairs  of  the  church  and  forjodieffl^ 
penses  incidental  to  the  office  of  churchwalrden;  thattlie 
majority  of  the  parishioners  there  assembled  refused  to  mdhl 
any  rate ;  that  the  church  still  continued  in  great  and  urgtft 
heed  of  repair ;  that  the  churchwardens  had  no  funds,  wfaa» 
with  to  carry  out  such  repairs ;  and  that,  although  an  all- 
mate  of  the  repairs  necessary  to  be  done  had  been  in  fonnff 
years  submitted  to  the  vestry,  the  rate  had  been  refused,  b 
then  pleads  that,  on  the  11th  of  June  in  the  same  year,  tf 
application  having  been  made  to  the  Consistory  Court  ft 
London,*  founded  on  an  affidavit  of  the  vicar  of  the  pniiiii 
which  described  the  condition  in  which  the  church  wu,^ 
decree  was  granted  against  the  churchwardens  and  tbe 
parishioners  to  shew  cause  why  a  Monition  should  not  iiM 
calling  on  them  to  provide  for  the  necessary  repair  of  the 
church,  and  for  the  proper  and  decent  performance  of  difiw 
service,  and  to  call  a  vestry  on  a  certain  day  and  at  a  certri^     j 

♦  1  Notes  of  Ca.  170.  !       • '  j 
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lace^  to  make  a  rat^  for  that  purpose ;  t^at  the  decree  waf  IiUbcm  25, 
tumeci  into  Court,  and  ^  appearance  waa  given  on  behalf  p^  "~/y^  .. 
'  the  churchwardens,  who  expressed  themselves  ready  to 
ley  the  directions  of  the  Court,  but  that  no  appearance  wa^ 
ren  on  behalf  of  the  other  parishioners,  and  no  cause  b&jog 
ewn  why  the  Monitiqm  should  not  issue,  a  MoniticH^  did 
wie»  eoramanding  a  vestry  to  be  called,  and  directing  the 
viahioners  to  proceed  to  make  the  rate.  The  Lib^l  then 
eadst  that  the  Monition  was  properly  served,  and,  that  a 
ittry  meeting  was  summoned  by  the  churchwarden^  which 
ok  place  on  the  15th  of  July,  1841  ;  th^  at  that  meeting 
le  pariahioners  and  inhabitants  attended  in  large  numbers, 
m1  that  the  meeting  was  adjourned  into  the  body  of  the 
Inurch  ;  that  a  survey  of  the  repairs  necessary  to  be  done 
nd  an  estimate  of  their  probable  expense  were  produced  to 
kc  vestry ;  that,,  according  to  the  computation  made,  i^  sum 
f  ^713  was  necessary  for  the  repairs  of  the  ohurch>  and 
n  additional  sum  of  £20.  6s,  for  incidental  ej^penses^ 
Baking  in  all  £793. 6«. ;  that  there  was  no  dissent  or  no  ob- 
cction  either  to  the  necessity  of  the  repairs,  or  to  the  amount 
if  the  estima^ ;  that  in  point  of  fact  no  objection  waa  made 
m  any  of  those  grounds  on  which  it  was  competent  for  the 
{■rishioners  in  vestry  to  object,  and  that  an  assessment  of  2^ 
la  the  pound  was  finally  proposed ;  but  that,  the  proposition 
baving  been  duly  made  and  seconded,  an  amendnient  was 
moved  and  seconded,  to  the  effect,  that  the  vestry  were  of 
opinion  '*  that  they  were  bound  by  every  tie  of  social  justice 
■nd  religious  principle  not  to  grant  the  rate,  and  accordingly 
diat  no  rate  should  be  granted :"  therefore,  this  was  an  ab- 
solute and  peremptory  refusal  to  make  any  rate  at  all ;  there 
was  no  disposition  to  enter  into  a  discussion  whether  the  re- 
pairs were  necessary,  or  whether  the  rate  was  excessive  or 
aot ;  hut  a  resolution  was  simply  proposed  that  they  should 
refuse  any  rate.  The  Libel  goes  on  to  plead,  that  a  show 
€f  hands  was  taken,  and  the  amendment  was  carried  by  a 
large  majority ;  that  no  poll  was  demanded,  and  that  the  re*- 
•olutioaof  the  vestry,  as  declared  in  the  amendment,  was 
taVen  to  be  the  final  determination  of  the  majority  of  the 
vestry  that  the  rate  should  be  refused.     The  fifth  article  of 


ARCHES  COUHT. 

Mai&cb  SSv  the  Libel  pleads  that,  while  the  partshloaers  still  mmtd 
y^fgJTo'  ^^  ®o  assembled  in  vestrvi  the  question  was  put,  whether  m 
other  ainenclTneiit  was  to  be  proposed,  or  whether  tbarw 
any  other  proposition  to  be  made,  and  thai  no  affirmtfm 
answer  was  returned^  and  consequently  no  step  wa$  taks 
for  the  performance  of  the  obligfltinn  cast  upon  tbf  p 
rishioners  by  the  law,  to  repair  the  church  and  to  pfo^iif 
what  is  necesnary  for  the  performance  of  Divine  Serro 
therein^  and  for  the  expenses  incident  to  the  office  of  diuitfe 
warden.  The  Libel  then  pleads,  that  the  majority  of  ^ 
parishioners  having  refused  to  grant  the  ratej,  the  chuid^ 
wardens  and  others  of  the  parishioners  then  preseni  in  ves&j, 
the  church  wardens  being  without  the  necessary  fundi  tcffr 
pair  the  said  chufcha  and  the  said  vestry  still  coi^tiniiiD^ti 
be  assembled,  on  tlse  said  15th  of  July,  in  obedience  w  lif 
Monition  of  the  Consistory  Court,  and  in  discharge  of  4* 
obligation  cast  on  the  parishioners  of  the  said  pariilv  ^ 
said  parishioners  being  so  in  vestry  assembled,  rateii  ^ 
taxed  aU  and  every  the  parishioners  liable  to  contribute* 
the  church -rate,  for  and  towards  the  necessary  repair  of  sit 
church,  at  the  several  sums  mentioned  in  the  rate,  bejn|"S^ 
the  rate  of  2j.  in  the  pound  on  the  annual  value  of  tiieiip 
perty ;  and  it  goes  on  to  plead,  as  if  in  contemplation  of  6<ff 
objection  that  might  be  raiseti,  that  several  of  the  pari^hj^^M5 
were  excused  from  payment  of  the  rate  on  the  ground  oftM 
poverty,  and  that  the  rate  of  2j.  in  the  pound  wai  no*  im 
than  sufficient  to  cover  the  amount  of  the  estimated  eipei^ 
ture  necessary  for  the  repairs  of  the  church-  The  Libel  titf 
exhibits  in  supply  of  proof  the  minutes  of  the  proceedan^ 
at  the  vestry,  and  at  those  which  preceded  it  since  thr  ^ 
1834. 

The  rate  assessed  in  this  case  on  Mr<  Gosling  smi«^ 
to  about  £33,  and  the  question  with  respect  to  the  adiw* 
bility  of  this  Libel  came  on  for  debate  in  the  Cona^ 
Court;  for  Mr.  Gosling  I  having  been  called  ontopsf^ 
rate,  refused,  and,  therefore,  the  usual  proceeding  ^^ 
taken  against  him.  Now  I  understaiid  that,  when  tlitr  Ije* 
was  opposed  in  the  Consistory  Court  of  tfondon.  ^^ 
grounds  of  objection  were  raised  which  were  overrui^^^ 
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9i.t  Court*  and  they  were  not  pressed  in  this  Court.    The     Makcr  2S, 
bstantial  question  is  this,  whether  a  rate  made  under  the      ,  — t; 
c^umstances  here  set  forth  is  a  good  and  valid  and  legal  •*'»«'*y- 

«,  and  could  be  enforced  by  the  Spiritual  Court  ?  It  has 
sn  stated;  with  respect  to  the  form  of  the  Libel,  that  the 
Lchinery  is  rather  cumbrous,  but  this  objection  being 
srruled  in  the  Court  below,  it  has  not  been  thought  right 
press  it  here,  and  therefore  the  real  and  substantial  ques-  The  question 
■a  comes  to  this :  whether  a  rate  made  by  the  church-  JJ^^^®  present 
.Tdens  and  the  minority  in  vestry,  after  a  rate  had  been 
kised  at  a  vestry  meeting  duly  assembled,  in  pursuance  of 
;s[  notice,  for  the  purpose  of  making  a  rate,  can  be  en- 
"^ced  as  a  legal  rate. 

Now  the  question  being  simply  as  I  have  stated^  it  is  not 
aessary  for  the  Court,  in  proceeding  to  give  its  opinion  on 
m  point,  to  go  into  any  lengthened  inquiry  as  to  the  nature 
A  origin  of  the  obligation  on  parishioners  to  repair  the  pa- 
ll church,  or  into  the  origin  or  antiquity  of  rates  for  that 
vpose,  because  it  appears  to  me  that,  though  that  discussion 
d  inquiry  may  have  been  very  important  when  the  ques- 
n  first  came  under  the  consideration  of  the  Court  below^ 
"Would  be  superfluous  to  enter  into  such  inquiry  now, 
Sause  the  whole  result  of  the  arguments  in  the  former 
^  and  of  the  authorities  cited  on  both  sides^  has  been 
led  in  a  very  clear  and  perspicuous  manner  by  Lord  y 

nef  Justice  Tindal^  in  delivering  the  judgment  of  the 
iirt  of  Exchequer  Chamber,  which  must  be  taken  to  be 
ft  result  of  all  the  authorities.  His  lordship  stated,  with  Obli^onon 
ppect  to  the  nature  of  the  obligation  on  parishioners  to  J^'^JJIJJ^i,^ 
3air  the  churches,  that  it  was  an  obligation  of  ancient 
^n  by  the  Common  law ;  and  his  words  are  these : — 
^e  are  all  of  opinion,  that  the  obligation,  by  which  the 
^iahioners,  that  is,  the  actual  residents  within,  or  the  oc- 
|ners  of  land  and  tenements  in,  every  parish^  are  bound  to 
3Niir  the  body  of  the  parish  church,  whenever  necessary, 
cl  to  provide  all  things  essential  to  the  performance  of 
'^e  service  therein,  is  an  obligation  imposed  by  the  Com- 
>ti  law  of  the  land,"  and  that  '*  such  obligation  is  not 
^nded  on  the  force  of  the  general  ecclesiastical  law." 
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Maeoh  dSi    By  the  general  canon  law^  as  he  observes,  the  repairs  of  tin 

VdntrGoaUaa  ^^^®  church  fell  upon  the  incumbent  of  the  parish, be rt. 
ceiying  the  whole  emoluments ;  but  by  the  Common  law  of 
England,  the  obligation  of  repairing  the  nave  or  body  ofths 
church  is  transferred  from  the  incumbent  to  the  pariibi 
ioners.     "  No  trace,"  he  observes,  *'  can  be  found  in  any  «f 
our  books  of  an  obligation  on  parishioners  to  repair  tht 
parish  churches,  throughout  the  whole  of  the  realm,  kn 
wide  and  extensive  than  this.     And  as  to  the  antiquity  of : 
this  obligation,  the  case  cited  in  Argument  from  the  Yof  j 
Book,  44  Edw.  HI.,  fol.  18,  whilst  it  establishes  the  fact  thai ; 
church-rates  were  made  by  the  parishioners  at  so  earlj  • ' 
period  as  1370,  does  at  the  same  time,  by  a  plea  therein  cob* 
tained  of  a  custom  from  time  immemorial,  within  the  psiw 
ticular  parish,  to  levy  the  amount  of  the  rate  on  each  pi^ 
rishioner  by  dbtress,  necessarily  carry  back  beyond  thetiMTi 
of  legal  memory  the  obligation  of  the  parishioners  to  maktj 
a  rate  upon  themselves  for  the  reparation  of  the  pa>^ 
church ;  and  such  a  custom,  existing  beyond  the  dme  if| 
legal  memory,  and  extending  over  the  whole  reahn,  isat^ 
other  than  the  Common  law  of  England."    His  lordship  tbii^ 
quotes  L.  C.  Holt*  and  Ayliff,f  in  support  of  the  positioo*: 
Now  this  authority  is  abundantly  sufficient  to  authoiiit' 
this  Court  to  hold  that  the  burthen  of  repairing  the  chorsk 
y  is  upon  the  parishioners,  and  that  this  burthen  existed  be» 

yond  the  time  of  legal  memory;  therefore,  it  would  befll 
absolute  waste  of  time  to  enter  into  any  further  inquiry  upoi 
this  point. 
Extent  of  the      Then,  this  being  the  nature  of  the  obligation,  the  next  ia- 

obigaUoir.  quiry  is,  to  what  extent  does  it  go— what  is  the  effect  d 
the  obligation  ?  We  are  told  by  the  same  authority,  whil 
indeed  cannot  be  disputed,  ^  that  the  repair  of  the  (kbrk 
of  the  church  is  a  duty  which  the  parishioners  are  compel)* 
ble  to  perform,  not  a  mere  voluntary  act  which  they  maj 
perform  or  decline  at  their  own  discretion ;  that  the  law  ii 
imperative  upon  them  absolutely,  that  they  do  repair  tiM 
church;  not  binding  upon  them  in  a  qualified,  limited  man- 

*  Hawkhu  V.  Rout,  Carth.360.     Holt,  139.  f  Psi«r.49& 
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Msly,  that  they  may  repair  or  not^  ad  they  think  fit ;  and     Maeca  d5. 

-where  it  so  happens  that  the  fabric  of  the  church  stands  yyu-ToI  j|-« 
«ed  of  repair,  the  only  question  upon  which  the  pa* 
onerS;  when  convened  together  to  make  a  rate^  cap  by 
deliberate  and  determine  is,  not  whether  they  will  re- 

the  church  or  not  (for  npon  that  point  they  are  con- 
ed by  the  law),  but  how,  and  in  what  manner,  the  Com- 
i  law  obligation,  so  binding  on  them,  may  be  best  and 
t  effectually,  and  at  the  same  time  most  conveniently  and 
:y  between  themselves,  performed  and  carried  into  eflfect" 
try  word  of  this  part  of  the  judgment  of  the  Lord  Chief 
(ice  is  most  important  for  the  consideration  of  this  Court ; 
t  deserving  of  the  utmost  attention,  not  only  as  coming 
u  the  very  learned  person  by  whom  the  judgment  was 
rvered,  but  as  convepng,  in  the  most  clear  and  lucid 
guage,  the  state  of  the  law  and  the  extent  of  this  Common 
'  obligation,  in  the  opinion  also  of  his  seven  learned 
thren  whose  judgment  he  delivered  :  for  if  I  take  it  that 

judgment  of  the  Court  of  Queen's  BencAi  was  the  una- 
lous  opinion  of  the  four  Common  law  judges  who  sat  in 
t  Court,  so  this  must  be  taken  to  be  the  unanimous 
nion  of  the  eight  Common  law  judges  who  were  associated 
lie  Court  of  Exchequer  Chamber,  for  the  purpose  of  con- 
sring  whether  the  decision  of  the  Court  of  Queen's  Bench 
(  correct  or  not,  and,  therefore,  I  must  consider  that,  in 
ng  down  this  doctrine.  Lord  Chief  Justice  Tindal  was 
y  authorized  by  the  unanimous  opinion  of  the  seven 
sr  judges  in  the  Exchequer  Chamber, 
lie  next  question  is,  in  what  manner  is  this  Common     in  what  man- 

obligation  to  be  enforced  ?     I  do  not  think  it  necessary  "^V^  ^  *"" 
<o  into  the  question  whether  this  Common  law  was  the 
tmune  jus  kUcum  or  the  Commune  jus  Bcclesiasticum :  if 

farmer,  it  would  be  proper  fbr  the  temporal  Courts  to 
irce  it ;  if  the  latter,  it  would  fall  within  the  province  of 
spiritual  Courts ;  it  is  still  the  Common  law  of  the  land, 
:  if  it  be  the  Common  law  of  the  land,  as  Lord  Chief 
tice  Tindal  says,  **  the  parishioners  have  no  more  power 
brow  off  the  burden  of  the  repair  of  the  church,  tlian 
t  of  the  repair  of  bridges  and  highways;  the  compelling 


of  the   performance  of  the  latter  obligation  belongii^a- 
iTiafiiKv^Lzi      c^Wiively  to  the  temporal  Courts,  whilit  that  of  the  fonDT 
has  been  exercised  UBiially ^  though  perhaps  not  n«ciwl 
exclusively  J  by  the  spiritual  Coiirta,  from  time  tmoieDimi' 
It  is  not  impofisiUle  that  questions  may  mrisef  wttli  leip^i 
church-rateSj  wherein  the  Comnion   law  Courti  bte  Ml 
jurisdiction;   but,    according    to    Lord  C,  J,  Tindtl  tti 
Spiritual  Court*  have  the  rights  if  not  excluBivclj,  lisHi 
exclusively,  of  enforcing  the  obligation  to  re|jair  chitditt 
liesalt; — the      Now   from  what  I  have  aald,  the  following  pn»piwiii« 
Rolutf  Xi  iw  "^"^^  ■'^^^''^^*  ^^^^  *^^  obligation  of  the  panahiimmww^ 
bi?  enfort-CTJ  by  pair  the  churches  is  absolute;  secondly,  that  the  prrftiraiw 
C^yS*^"*"'*     of  such  obligation  may  be  compelled  ;  and  thirdly.  tJuli 
performance  of  it  may  be  properly  enforced  by  lite  W 
siastical  Courts,  subject,  nevertheless,  as  appt'jsf^  frotni 
judgment  in  the  Brain  tree  caae*  to  the  control  ojHheCaa* 
of  Common  law,  when  the  Eccleaiastical  Courts  eiieeetltk 
jurisdiction  J  or  attempt  to  enforce  a   rate  whkh  U  iM 
and  invalid.    The  question ,  tlien,  resolves  itself  intej  this* 
row  compasa^  namely,  whether  a  rate  made  under  the* 
cumstances  already  detailed  is,  or  is  not,  a  legal  sd  «• 
rate?     If  it  is  a  legal  rate,  the  right  of  enfomng  M' 
compelling  payment  is  in  these  Courts ;  if  itiinottli^ 
rate,  the  Court,  If  it  ventured  to  enforce  it,  would  bf * 
to  be  stopped  by  prohibition  from  a  Court  of  dmmm  li* 
Then,  what  is  necessary  to  make  a  valid  church-r*^ 
Nobody  can  doubt,  as  was  stated  by  Lord  C*  J,  TiudalfP 
there  is  a  mode  by  which  a  church-rate  may  bf  i» 
against  which  there  could  be  no  objection  ;  namely,  bj* 
majority  of  the  parishioners  in  vestry  assembled,  tfltf 
and  legal  notice*    There  19  no  doubt  that  such  aTatfd 
be  enlbrccd  by  the  process  of  the  Ecclesiastical  Court,  * 
out  fear  of  prohibition.    There  can  be  as  little  doubt  («* 
Lord  Chief  Justice  says),  that  a  rate  made  by  the  cfesfl* 
wardens  alone,  when  the  parishioners  had  been  dull  ^ 
moned,  and  had  refused  or  neglected  to  attend,  ipouW^' 
valid  rate  ;  for  in  this,  as  ivell  as  in  the  case  prei/imiii3y# 
gested,  the  whole  parish  would  be  bound  by  theacfe^' 
majority  present,  and  the  churchwardens  would  rff*^ 
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ole  of  the   parishioners.    Therefore,  in   these   two     Marcb25. 
10  doubt  whatever  could  arise.     All  the  books  of  jr^^T'^f^ 
ty  and  the  judgments  of  the  Courts  of  Queen's  Bench 
Lchequer  Chamber,  and  every  day's  experience  in 
ourts,  shew  that  in  those  two  cases  there  would  be  no 
y  whatever  in  enforcing  the  rate.     But  the  question      What  is  to 
:  is  to  be  done  when  the  parishioners^  upon  whom  the  Mrishkmere  re" 
3  obligation  to  repair  the  church  rests^  refuse  to  make  fuse  a  rate? 
— whether  the  church  is  to  remain  in  the  dilapidated 
which  it  was  when  the  repairs  became  necessary  (of 
becoming  every  day  more  and  more  dilapidated  for 
P  those  repairs);  or  whether  there  is  any  mode  by 
he  parishioners  could  be  compelled  to  discharge  the 
ive  obligation  cast  on  them  by  the  Common  law  of 
1? 

clear  that  the  rate  sued  for  in  the  former  Braintree  Distinction 
s  not  a  valid  rate,  because  it  was  made  by  the  church-  and'the  former 
9,  not  at  a  vestry  duly  summoned  for  the  purpose —  rate, 
i  parish  meeting  of  any  sort,  after  notice  given  to  the 
iners, — but  at  a  meeting  held  three  or  four  days  after 
:ry  was  dissolved,  at  which  a  rate  had  been  refused 
majority.  That  was  an  illegal  rate,  and  I  should  be 
to  consider  it  so.  But  the  present  rate  was  made 
lifferent  circumstances.  It  was  a  rate  made  at  a  ves- 
ting whilst  the  parishioners  were  assembled  in  vestry, 
le  notice,  for  the  purpose  of  making  a  church-rate,  in 
ice  of  a  Monition,  founded  on  affidavits,  and  issued 
he  seal  of  the  Consistory  Court  of  London,  at  a  time 
le  parishioners  present  had  the  opportunity  of  seeing 
as  the  rate  proposed  to  be  made,  the  nature  of  the 
the  estimated  amount  of  the  expenses,  and  the  mode 
h  the  rate  was  proposed  to  be  paid.  Now,  under 
ircumstances,  it  surely  appears  to  be  no  very  great 
of  authority  to  hold  that  a  rate  so  made  was  ex- 
different,  differing  in  an  important  point,  from  that 
had  been  considered  by  the  Court  of  Queen's  Bench 
'  the  Exchequer  Chamber  to  be  an  illegal  rate — 
ence  which  Lord  Chief  Justice  Tindal  described  as 
II.  2  Q 
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March  25.  "  a  wide  and  substantial  difference/'  In  the  former  c 
it;.  ^TT  f.  rate  was  made  by  the  churchwardens  alone,  out  of 
m  a  secret  conclave^  where  there  was  no  check  upon 
where  the  parishioners  had  no  opportunity  of  know 
amount  which  was  to  be  collected  or  the  repairs  th 
to  be  made,  but  where  all  was  done  by  the  churchi 
themselves ;  and  though  it  is  true,  any  parishioner 
opportunity  of  objecting  to  the  nature  of  the  repj 
sum  to  be  levied,  and  the  mode  of  rating,  he  could 
so  by  adopting  legal  proceedings  at  considerable  e 
instead  of  having  an  opportunity  of  objecting  at  the  1 
rate  was  made. 

Now,  supposing  the  present  rate,  made  under  v 
ferent  circumstances  from  the  former  rate,  to  be  inval 
there  would  be  no  mode  left  by  which  the  church  o 
repaired;  it  must,  therefore,  remain  unrepaired,  > 
rating  every  day  more  and  more,  and  the  result  m 
cessarily  be  that  the  church  must  become  a  heap  ol 
State  of  the  It  has  made  some  progress  to  decay  already*  In  tl 
c  urch.  1834,  a  sum  of  £35.  4j.  was  expended  on  repairs 

church,  by  the  churchwardens  themselves,  and  1 
rishioners  thought  the  churchwardens  should  not 
losers,  and  reimbursed  them.  In  1836,  a  much  lar^ 
was  required,  £175,  for  repairs  of  the  church  ;  and  i 
1837,  a  still  further  sum  of  £508. 12^.  was  required 
same  purpose,  besides  £23.  \%s,  for  incidental  expens 
1841,  the  estimated  amount  for  repairs  was  £730. 
nothing  can  speak  so  strongly  as  this  to  shew  tb 
church  must  have  become  in  a  very  short  period  < 
dilapidated,  and  this  is  evident  when  we  consider  1 
ture  of  the  repairs  required  to  be  done.  All  the  timbe 
rotten,  the  roof  required  to  be  repaired,  and  the  wal 
shored  up ;  and  every  thing  shewed  that  this  churc 
have  become  entirely  dilapidated,  and  unfit  for  the  p 
of  divine  worship,  unless  some  mode  were  adoptee 
tain  funds  to  repair  it. 
Common  Law  Now,  where  was  this  fund  to  be  obtained  for  the  p 
noremed*^^'^  ance  of  an  obligation  imposed  by  law }  The  Comm 
Courts  would  not  interfere  by  mandamus^  as  appea 
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ise  of  Rex  v.  Churchwardens  of  Thetford**     There,  an     March  25. 
nation  was  made  for  a  mandamus  to  the  defendants  to      -  "nL/u, 
a  rate  for  the  repairs  of  the  church ;  but  the  Court  of  ' 

8  Bench  said:  <<We  cannot  interpose  by  granting  a 
2musy  this  being  a  subject  purely  of  ecclesiastical  juris- 
n."  But  suppose  a  mandamus  were  granted  to  the 
hwardens  to  call  a  meeting  in  order  to  make  a  rate,  of 
use  would  it  be  in  this  case  ?  There  has  been  no  want 
stings  in  this  parish ;  there  is  no  objection  to  meet; 
bjection  is  to  make  a  rate  when  the  parishioners  are 
bled — that  is,  to  do  that  for  which  they  are  expressly 

together.     Therefore,  with  respect  to  the  Common 
Courts,  there  is  no  mode  by  which  the  obligation  can 
forced.     Then  a  remedy  must  be  sought  in  the  Eccle-  which  must  be 
^\  Court.  ^^"S'''  ^«'•^• 

w,  in  what  way  is  it  then  to  be  enforced  ?     It  has  been      How  to  be 
:hat  there  are  two   modes — namely,  by  placing  the  f"5"?**'T'"* 
i  parish  under  interdict,  or  by  proceeding  to  excommu-  communica^ 
J  those  parishioners   who  refuse  to  contribute  their  ^*^"* 
•rtions  to  the  repair  of  the  church ;  and  that,  in  former 
)  these  modes  were  found  to  be  perfectly  efficacious, 
o  produce  the  desired  result ;  and  it  is  true,  in  those 
,  they  were  efficacious.     Lord  C.  J.  Denman  observed 
in  early  times^  either  of  these  modes   produced  the 
d  effect,  and  therefore,  that  accounts  for  there  being 
imation  in  early  times  of  a  necessity  for  proceeding  to 
extreme  measures.     But  there  was  great  injustice  on 
Jry  face  of  one  of  these  proceedings — namely,  the  plac- 

parish  under  interdict;  for  the  whole  parish  was 
)y  punished  for  the  fault  of  a  part — the  innocent  were 
inded  with  the  guilty.  And  it  was  no  light  matter, 
se  times,  for  a  whole  parish  to  be  deprived  of  the  op- 
lity  of  resorting  for  divine  worship  to  the  parish 
b ;  it  was  an  excommunication  of  the  whole  parish, 
ot  confined  to  the  offending  parties,  and  it  was  not  an 
matter  for  persons  to  resort  to  neighbouring  parish 
hes  for  the  celebration   of  divine  offices— marriages, 

•  5  T.  R.  364. 
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MAtcfi  25.  &nd  no  forth — because  excommunicateci  persorti  vers  cut  ^ 
V  La  G  Kmt  ^^^^^  ^^  communion  with  othef  parties,  aud  if  anj  penm 
were  knawn  to  have  had  communion  with  m  acorn w 
cated  person,  he  was,  ipfo  facto^  himself  exeomniviDicid. 
And  in  thii  case,  suppose  the  process  of  iuierdiciu^best^ 
in  existence,  and  that  it  could  be  put  in  forc^by  tiiisCM^ 
what  would  be  the  effect  ?  Why,  to  punish  the  i 
alone,  for  the  very  persons  through  whose  fault  the 
ment  was  called  for  would  be  the  very  persons  who, 
the  interdict  was  issued,  would  make  it  a  m^Vm  cf  cm|ii- 
tulation,  and  rejoice  that  the  church  was  become  di]d|ddi^ 
and  thai  they  had  succeeded  in  putting  a  stop  to  dbiv 
worship  there,  whilst  tliose  who  had  willingly  pd  "^ 
proportion  of  the  rate  would  be  prevented  from  att«wiffl( 
divine  offices  in  their  parish  church.  Then,  what  wouH  ta 
the  eifect  of  excommunication  ?  In  former  limesj  cw* 
mnmcation  was  an  effectual  mode;  what  wouWitbeartt 
Civil  disabilitiezs  have  been  removed  f¥om  excatamunectfi* 
The  utmost  effect  of  it  would  now  be>  that  of  selerti|* 
few  of  the  most  pertinacious  opposers  of  the  rate,  afliip 
eeeding  against  them*  But  in  a  large  and  populoui  plift 
where  a  great  number  refuse  a  rate,  the  punishment  of  li* 
could  not  have  the  desired  effect,  admitting  that  ttieprt** 
does  exist.  The  effect,  therefore,  would  not  leadtotiw** 
complishment  of  the  object  sought — namely,  thepslat  \ 
ance  of  the  obligation  to  repair  the  churchy  which  is  ^ 
upon  the  parishioners  by  the  law  of  the  land  ;  and,  ^  i 
rnefficacfoufi.     fore,  both  modes  appear  to  be  inefficacious  at  this  in«n* 

Again,  in  what  mode  is  the  process  of  escommtju**,  | 
to  be  put  in  force?     By  whom  is  it  to  be  put  in  m**   f 
and  by  whom  are  the  expenses  to  be  delrayetl  ?    The  p 
per  persons  would  be  the   diurch wardens,  becflu«?Jt'  ^ 
their  duty  to  take  care  that  the  church  is  repiipal**  * 
that  all  the  necessaries  for  divine  worship  are  suppi 
but  are  they  to  do  this  at  their  own  expense?    Tk^^ 
not  be  reimbursed  for  what  they  expend  before  a  r*l** 
made,  and  there  are  no  hopes  of  procuring  funds  frw* 
parishioners;  for  the  very  majority  who  had  been  (Ik  "^ 
of  this  mode  of  proceeding  would  be  suftideut  to  pw'* 
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aking  of  any  rate  for  that  purpose ;  therefore^  both  by    Mabch  2S. 
jf  interdict  and  process  of  excommunication,  no  re-  y^^ZTx^^B^^ 

could  be  obtained. 
5  question  then  is,  can  it  be  done  by  any  other  means,     Is  there  any 

those  inhabitants  who  were  willing  to  discharge  their  ^   ^'f  ™    * 
d£  the  obligation^  and  who  desired  to  attend  divine 

in  the  parish  church,  to  be  content  to  see  their  church 
le  a  heap  of  ruins,  and  be  compelled  to  resort  to  meet- 
juses  or  other  places  of  worship  ?     If  that  be  the  state 

law,  it  is  one  very  much  to  be  lamented,  and  all  per- 
i^mpetent  to  conceive  the  consequences  which  must 

from  such  a  state  of  things  must  be  desirous  that  some 

should  be  devised  by  which  this  singular  anomaly  in 
«r  could  be  obviated* 

1^^  the  churchwardens,  in  the  former  case,  tried  one 
— they  made  a  rate  of  themselves,  after  a  refusal  by 
sstry.  That  was  held  to  be  illegal.  They  then  had 
rse  to  another  mode — the  making  cf  a  rate  during  the 
^  of  the  vestry.  Can  this  be  considered  a  legal  mode  The  present 
cting  the  difficulties  which  have  arisen  out  of  the  state  ™^®* 
ngs  ?  I  am  perfectly  well  aware  that  it  has  been  argued, 
mnd  over  again,  in  the  Exchequer  Chamber,  and  in  the 
:  of  Queen's  Bench,  and  in  this  Court  also,  that  because 
wo  ancient  modes — interdict  and  excommunication- 
become  inefficacious  under  a  change  of  times,  the  Court 
lot,  therefore,  the  power  to  adopt  another  mode*  The 
Qiastical  Court  cannot  make  a  law  for  itself  to  meet 
^ugency  of  the  time ;  it  must  be  a  law  sanctioned  by 
dent,  or  supported  by  principle  or  authority.  Now  the 
ion  is,  can  this  rate  be  supported  by  law  or  by  autho« 
Can  it  be  upheld  by  principle  or  by  reason  ?  The 
t  to  be  effected  is  the  repair  of  the  parish  church,  and 
oint  upon  which  alone  the  parishioners  in  vestry  have 
r  to  deliberate,  is,  not  whether  they  will  repair  or  not, 
tse  upon  that  they  are  concluded  by  the  law  ;  but  the 
ler  of  doing  it, — the  mode  in  which  the  money  is  to  be 
1  and  apportioned  for  that  purpose.  Is  there  any  thing 
tsonable  in  this  ?  Can  it  be  said  that  this  is  the  imposi- 
of  an  improper  burden  upon  the  parishioners  ?     It  has 


vestry. 
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March  25.    been  argued  that  no  tax  can  be  imposed  upon  any  person 

Vdeuv  OosUmi  ""^^**  ^^^^  ^^^  ®^"  consent,  virtual,  implied,  or  expressed. 
Nobody  doubts  the  general  correctness  of  that  proposition; 
but  is  this  the  imposition  of  a  tax  ?  Was  it  the  vote  of  tbe 
vestry  which  imposed  this  tax?  The  tax  was  imposed 
already  by  the  Common  law  of  the  land.  It  was  an  absolute 
burden  attaching  itself  upon  the  land,  and  imposed  fron 
time  immemorial  upon  the  value  of  the  lands,  tenement!) 
and  goods  of  the  occupiers  in  the  parish.  It  is  of  no  coD»i 
quence  whether  it  attached  directly  upon  the  land  or  upon 
the  person  by  reason  of  his  being  the  occupier  of  the  Uind. 
Not  a  tax  im-  The  real  question  is,  was  this  a  tax  imposed  by  vote  io  the 

pojed  by  the  ygg^y  p  j  ^y^  ^^^  j^  jg  imposed  by  the  Common  law  of  the 
land,  and  that  every  person  who  occupies  land  or  tenemenH 
in  the  parish,  occupies  them  with  the  burdens  attached  tt 
them.  Highway-rates  and  poor-rates  are  also  burdens  im- 
posed on  the  land,  or  the  occupier  by  reason  of  the  land; 
and  so  likewise  is  the  burden  of  repairing  the  parish  churck 
It  being,  then,  a  tax  imposed  by  the  Common  law  of  the 
land,  the  only  question  which  could  come  before  the  vestiy 
for  consideration  was,  not  whether  the  parishioners  wouU 
repair  the  church  or  not,  but  how  and  in  what  manner  thi 
rate  should  be  paid — that  is,  how  they  should  apportioD 
among  themselves  the  burden  imposed  upon  them  by  the 
law  of  the  land,  and  to  which  they  had  virtually  yielded 
their  consent  by  consenting  to  occupy  the  land  on  which  the 
burden  was  imposed.  I  cannot  consider  this  a  tax  imposed 
by  a  vote  of  the  vestry ;  I  consider  it  a  tax  existing  long  be- 
fore vestries  were  held ;  and  this  was  a  burden  from  which 
the  parishioners  could  not  reh'eve  themselves;  they  were  not 
at  liberty  to  enter  into  the  question  whether  they  would  re- 
pair or  not  repair  their  church — ^the  law  was  conclusive  on 
that  point.  In  fact,  I  consider  this  to  be  a  tax  existing  long 
before  vestries  were  called  upon  to  act  in  its  application. 
But  when  they  were  assembled  together,  then  their  budnesi 
was  to  apportion  the  burden  among  themselves. 

The  question  has  been  asked  repeatedly,  in  the  course  of 
these  discussions,  for  what  purpose  the  parishioners  wa« 
called  together,  if,  when  they  were  assembled,  they  had  no 
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to  refuse  a  church-rate  ?     The  churchwardens  might    March  25. 
b11  make  a  rate  without  calling  the  parishioners  toge-  VeuJ^Caid^nn 

at  all.  I  consider  that,  when  the  parishioners  are 
together,  it  is  the  business  of  the  churchwardens  to  lay 
e  them  (as  they  did  in  this  case)  the  particulars  of  the 
rs  proposed  to  be  made,  and  the  estimate  of  the  ex- 
U  and  the  amount  of  the  rate^  and  the  mode  in  which 

intended  to  apportion  this  burden  among  the  pa- 
wners; and  these  are  the  proper  subjects  which  the 
bioners  are  called  upon  to  discuss.  Chief  Justice  Tin- 
\y%  that  they  are  not  at  liberty  to  consider  whether  they 
d  repair  or  not,  but  only  the  mode  in  which  the  fund 
JO  be  raised;  and  the  mode  of  raising  that  money  was 
rate.  Now,  making  a  rate  and  imposing  a  tax  are  very 
ent  things.  Making  a  rate  is  to  equalize  the  propor- 
in  which  persons  should  be  called  upon  to  contribute 
&  whole  amount,  and  that  is  the  real  way  of  making  a 
Now,  in  this  case^  what  did  the  churchwardens  do? 

submitted  a  rate  to  the  parishioners,  and  an  estimate 

le  expenses  they  proposed  to  incur.     No  objection  was 

f  either  to  the  necessity  of  the  repairs,  the  extent  of  the 

late,  or  the  amount  of  the  rate  proposed — 2s.  in  the 

d ;  the  majority  only  met  it  by  a  direct  negative,  de- 

ig  that  they  would  have  no  rate  at  all ;  that  they  would 

terform  their  legal  obligation  ;  that  they  would  not  do 

which  the  law  said  they  must  do,  namely,  repair  the 

:h ;  and  not  only  did  they  declare  that  they  would  not 

leir  duty,  but,  as  a  majority,  they  prevented  others, 

minority,  from  doing  theirs;  the  churchwardens  could 

ID  rate  at  all,  and,  by  a  kind  of  solecism,  they  were 

ed  to  resort  to  the  voluntary  system ;  in  point  of  fact, 

esolution  of  the  majority  amounted  to  a  declaration  that 

would  not  repair  the  church  at  all.     Therefore,  it  comes 

i  considered  what  is  the  effect  of  such  a  declaration, 

khey  would  not  repair  their  church,  which  the  law  says 

shall  repair  ? 

\e  difficulty  in  the  present  case  appears  to  be,  to  find      Difficulty  to 

>rities  upon  which  the  principle  of  this  rate  may  be  ?"^  authorities 

,       T     .  .  ,  ,     ,  1      1     '<>  support  the 

orted.     It  IS  not  my  mtention  to  travel  through  the  principle  of  this 

rate. 
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MAnrii  %%  vast  body  of  authoritieg  quoted  in  the  Consistory  Coaf!* 
l^de^v^iiiii  ^^^  Court  of  Queen's  Bench,  and  the  Exchequer Cbnbff 
The  principle  i$  to  be  found  in  the  judgments  deii^ereJ  ^ 
tJiQ  Cliier  Justice  of  the  Common  Pleas  (sitting  in  LkEidi^ 
quer  Chamber),  who  guarded  himself  by  using  tlie  \sm 
to  which  I  have  already  referred,  I  have  atatetl  tlul  m  * 
justice  hefl  been  done  in  thia  caie,  unless  it  can  he  »1iewn  (k 
the  rate  ia  illegal,  or  that  the  ium  h  too  gmi,  hkI  h 
parishioners  had  an  opportunity  of  doing  thatnl  iht  liw^ 
rate  was  proposed  and  the  estimates  were  broughl  forW 
But  no ;  they  would  not  enter  into  &  considerfition  d  i 
points ;  they  would  have  no  rate  at  alL  They  hnilafBll^f' 
port  unity  of  objecting  on  every  legal  ground,  antl,  thfff^ 
there  can  be  no  injustice  unless  it  can  be  ^itid  ihttl  it  n  ^ 
that  a  party  should  be  compelled  to  do  that  which  bf  i>^ 
willing  to  doj  though  the  htw  says  he  ia  bound  to  do  it 

The  cases  referred  to  in  ihe  arguments  on  this  cxB 
tliose  which  go  to  shew  that  the  churchwardens  of  thema^* 
cmild  not  muke  a  rate  binding  upon  the  whole  parisfei  i 
under  certain  circumstances^  namely,  where  the  parisBuwi 
lieing  duly  summoned,  neglected  or  ref usee!  to  altentl  li^ 
admitted  by  all  the  writers,  that  the  church wardeni  mip 
themselves  make  a  rate,  valid  by  law  and  upon  pritiq'l 
where  the  parishioners  have  been  called  upon  to  assemW** 
vestry  for  the  purpose  of  making  a  rate,  and  do  ncrt  atttJ: 
it  then  becomes  the  duty  of  the  church  warden  a  to  da 
who  virtually  represent  the  parish,  as  the  majority  d\ 
vestry.  These  cases  shew  that  a  rate  so  made,  which  wotiMf 
made  with  the  consent  of  the  majority  of  the  vestry,  h  itP 
rate ;  this  is  certainly  true,  as  a  general  proposition ;  tbnp 
that  a  rate  made  by  the  churchwardens  alone  is  invsBJ^ 
iUegal,  nobody  doubts,  .is  a  general  proposition*  But!* 
not  find  that  it  has  been  laid  down,  that  a  rate  made  b?» 
churchwardens  and  the  minority  in  vestry  assembled,  la* 
any  circumstances^  is  an  illegal  rate*  It  is  true^  that  br^ 
reasoning  of  the  Judges  of  the  Court  of  Queen's  B^Bti* 
inference  would  be,  that  it  was  the  opinion  of  iho?*  t* 
learned  Judges,  that  such  a  rate  would  be  ill^al,  far  ^ 
reasoning  went  to  that  extent ;  but  that  is  no  dediio*J  ^ 
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It,  because  the  only  point  before  them  wbb,  whether  March  25. 
made  under  the  circumstances  of  that  case  was  ille-  vyuJ^I^ifiiia 
circumstances  of  that  case  being  very  different  from 
'  the  present  case.  The  Court  of  Exchequer  C ham- 
not  adopt  the  whole  of  the  reasoning  of  the  Court  of 
I  Bench ;  because,  if  it  had  adopted  it.  Chief  Justice 
and  the  other  seven  Judges  would  not  have  guarded 
ves  as  they  did  against  being  supposed  to  affirm  this 
proposition,  that  no  rate  could  by  possibility  be  made 
the  consent  of  a  majority  of  the  parishioners.  They 
ly  guarded  themselves  against  being  supposed  to 

0  general  a  proposition,  and  expressly  stated  (and 
>uld  hardly  have  done  so  unless  they  had  a  strong 
ion  that  such  a  rate  as  this  might  be  supported)  that, 

they  gave  no  opinion  upon  the  point,  yet  there 
Qost  important  distinction,  **  a  wide  and  substantial 
ce/*  between  a  rate  like  the  present  and  the  rate  sued 
n  that  case,  and  they  reserved  to  themselves  the 
j£  forming  an  opinion  upon  such  a  case  as  this  when- 
should  occur. 

)  have  been  cited  by  which  this  position  is  supposed 
established.     The  dictum  in  Bacon*   and   Degge^'f 

1  upon  a  case  in  Ventris,:^  Trin.  T.  1683  (in  one 
called  Thursfield  v.  Jones),  that,  if  the  parishioners, 
ummoned  to  make  a  rate,  refuse  or  neglect,  the 
nrardens  may  make  a  rate  of  themselves,  I  am  not 
o  dwell  upon.  In  the  edition  of  Degge,  subsequent 
;ase  in  Ventris,  he  says  "  ideo  qutere"  as  if  he  had 
3ubt  whether  he  should  adhere  to  the  opinion,  and  it 
be  carrying  the  doctrine  too  far  to  say  that,  if  the 
mers  refuse  a  rate,  the  churchwardens  alone  may  at 
le  make  a  rate.  Thursfield  v.  Jones  is  said  to  be  no 
ty ;  it  has  been  termed  a  suspicious  authority,  and 
itisfactory  authority,  and  it  led  to  no  result ;  for  it 
>t  appear  whether  there  was  a  prohibition  or  not. 
>re,  I  am  not  going  to  lay  any  great  stress  on  that 
r  on  the  authority  of  Sir  Simon  Degge  on  this  point. 

,  tit  "churchwardens,**  (c). 

son's  Counsellor,  c.  12,  p.  165.  |  1  Ventr.  367. 

>L.  Jl.  2  R 
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But  anicmg!;t  other  authorities  citecl  b  the  caieof  (raeitit 
Sel%,  a  case  whicli  wai  well  considered,  atid  tli«idr»l  ^ 
*  one  of  the  most  cautious  judges.  That  case  does  not  *|if« 
to  me  to  have  met  with  all  the  attention  which  k  i^m: 
I  think  it  has,  to  a  certain  extent,  been  most  unjusilj  duffi- 
niated  j  for  a  little  consideration  will  remove  somi  <rf  lif 
objections  matle  against  thai  case.  It  has  been  said  thiltltf 
case  has  been  repudiated  by  the  Court  of  Que«!*s  BrnA 
and  undoubtedly  it  has  been  so  ;  but  I  do  not  tUvk  di 
the  cuse  was  ftiirly  before  the  Court  of  Queen's  Bench,** 
to  enable  that  Court  to  form  an  accurate  opinion  uponrth^ 
it  went  before  them  with  all  the  objeetionK  to  it  unei|i!Bi- 
ed|  and  the  learned  Judge  of  the  Consistory  Court  hu^ 
clared  that  he  diBsents  from  tt,  and  that,  coniidefinf  li' 
ifregniaritiefi  and  anomalies,  he  holds  himself  unfettefeil  ^ 
%  and  at  liberty  to  follow  his  own  notions  of  the  law. 
Cane  of  <7(jw-  Now  let  u5  consider  what  were  the  circumstance!*  a^** 
dent  V.  &!%.  (^^^  ofGaudem  v.  SM^*  The  point  incidentally  dedddt 
that  the  rate  was  a  good  and  valid  rate ;  that  the  cbordif*' 
dens  were  entitled  to  sue  for  and  recover  it|  and  that  th^ 
tual  Court  was  competent  to  enforce  Iti  payment,  The« 
catne  before  Sir  William  Wynne  in  1799,  Theidlkgo^ 
the  Consistory  Court  of  Peterborough,  in  1795,  and  lliep» 
eeedings  thercj  apparently,  to  a  certain  extent,  were  anin* 
lous  and  irregular.  But  whatever  might  have  been  thefiJ^ 
of  the  proceedings  in  the  Court  below,  the  Court  of  Artlia 
was  not  responsible  for  the  irregularities  and  anomalies  i^if 
suit;  the  question  came  before  Sir  William  Wynne  upopl^ 
merits.  There  was  no  appeal  in  any  of  the  intermedUtfsti^ 
on  the  ground  of  these  irregularities ;  nothing  of  the  kind  H 
came  before  the  Court  of  Arches  on  the  merits,  as  to  f^^ 
ther  the  rate  whs  a  good  and  valid  rate,  and  wbetiKT  i 
could  be  enforced  in  these  Courts.  The  c^se  hsjbeenfj^ 
stated  in  the  former  proceeding^}-*  The  Citation  wsstib 
out  in  1 794.  The  proceedings  went  on,  and  proceeded  tt* 
final  sentence  in  the  Court  of  Peterborough,  the  Jadgf*^ 
ing  of  opinion  that  the  rate  ought  to  be  sustained,  tiS&  ^ 

*  1  Can,  3D1.     1  Notes  of  Ca,  468. 


11 


k 


ABCHE8  COUBT.  308 

^audern  in  the  rate  and  expenses.  When  the  Mabcb  85. 
re  upon  the  merits,  no  objection  was  made  to  .^ ,  "TT" ,. 
igs  in  the  Court  below,  on  the  ground  of  irre- 
:  the  proceedings  went  on  to  sentence  in  the 
except  that  in  the  Court  of  Arches  an  Allegation 
in,  pleading  that  the  rate  had  not  been  allowed 
part  of  the  parishioners,  for  that,  on  the  con- 
te  had  been  disapproved  and  disallowed  by  the 
*  the  parishioners :  so  that  the  fact  of  the  rate 
een  made  by  the  majority  was  brought  directly 
t  of  the  Court  by  this  Allegation»  which  was 
'  William  Scott,  and  it  stated  distinctly  that  the 
made  by  the  major  part  of  the  vestry,  but  had 
Dved  and  disallowed  by  the  majority.  There- 
t  could  not  have  escaped  the  attention  of  the 
e  of  the  Arches  Court,  it  being  brought  in  the 

manner  to  his  notice,  for  it  was  objected  that 
invalid  because  it  had  not  been  made  with  the 
le  majority  of  the  vestry,  and  the  question  waa 
at  point.  It  is  true  that  no  authorities  were 
n  the  Argument  or  by  the  learned  Judge  in  his 
d  it  is  suggested  that  the  Counsel  might  have 
ared  for  the  consideration  of  such  a  question  as 

cannot  be  supposed  that,  in  the  year  1799, 
Id  have  been  so  ignorant  of  the  law  in  respect 
;es,  as  to  have  come  unprepared  to  discuss  it. 
\  case  in  Ventris  may  have  been  cited  in  the 
[>ut  that  Sir  Wm.  Wynne  could  have  been  igno- 
law  in  respect  to  church-rates,  or  that  it  was 
t  authorities  should  be  cited  on  the  subjectt  is  a 
f  thing.  It  has  been  supposed  that  Sir  Wm. 
-  thought  he  was  deciding  this  question — that 
e  was  deciding  another  point,  namely,  whether 
d  be  made  without  the  consent  of  the  majority 
oners.  That  must  be  a  matter  of  conjecture, 
at  there  is  a  distinction  between  a  rate  made  in 
(  churchwardens  and  the  minority,  and  a  rate 
churchwardens  alone  out  of  the  vestry,  without 
parish.    But  am  I  to  assume  that  all  these  dr- 
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MAMiMt  3J5.  cumstaiicf  s  cUd  not  have  their  weight  with  Sir  Wtn-Wp  ■  |fr 
IWwvGoiimo  ^^  deciding  the  ease,  when  k  was  so  distinct])'  brau^iw  i»  I  k 
his  notice  that  the  rate  was  made  in  the  ve»try  by  the  riii»  I  k 
rity  of  the  pari&hionel^s  ?  Why  are  we  to  make  thli  iwe  ■  1 1 
exception  to  the  general  rule,  and  suppose  that  Sir  %  I  ^ 
Wynne,  in  deciding  it,  had  not  all  the  circunisuiiCfispKli 
sent  to  his  mind,  and  did  not  give  them  the  coosidat*  I  kl 
due  to  them?  I  am  not  at  liberty  U>  presume  iDffldllt 
thing.  Therefore,  the  case  of  Gauder^  v,  Stih^  ii  not  tali  i 
impeached  upon  the  grounds  stated  by  the  lejirnediDilit^  |h 
the  Consistory  Courti  or  because  there  were  atiooialietdi 
irregularities  in  the  proceedings,  and  therefore  it  »«*  !| 
worthy  of  notice*  If  there  were  irregularides  in  tlin  oe, 
they  originated  not  in  the  Court  of  Arches*  but  in  the  W 
beloWj  and  no  objection  was  taken  on  that  groi«i(!»  iid  & 
Wm<  Wynne,  sitting  in  a  Court  of  AppcaK  couMnflt^ 
miss  an  appeal  on  thi^  ground  of  anomalies  and  im^»'  I 
ties  in  the  Court  below.  We  endeavour,  in  this  Cm^ » 
far  as  we  can^  to  remedy  the  anomaUes  and  itre^Mmi 
the  Courts  be)ow,  in  order  to  prevent  the  failure  of  ju*» 
But  I  doubt,  if  the  party  bad  taken  advantage  of  the*  ii» 
gularitieSf  whether  they  are  such  as  would  have  vitiatel* 
proceedings ;  at  all  evetits,  1  find  from  a  case  mentiflflJ' 
Dr.  Andrews*  Notes^  that  a  proceeding  against  a  prty  t>J  ^ 
Judges  at  the  same  time  was  not  held  a  sufficient  ground* 
null i fy in g  th e  proceed i ngs< *  S u pp oai ng  there  w a-e  irf^ 
larities  in  the  case,  if  explanation  had  been  called  fmM 
might  have  been  satisfactorily  accounted  for ;  and,  it  ■ 
events,  they  are  not  imputable  to  the  Court  of  Arches*  ■ 
should  have  been  objected  to  before  issue  joined. 

It  has  been  attempted  to  account  for  the  decision  m* 
case  of  Gaudern  v.  iSV/%  from  the  circumsiLaneetiflb*^ 
•  The  cftBC  was  a  prDceedrng  against  one  Mary  Townsend,  *  • 
4th  eesaion  of  Hil,  Term,  I7ia  who  hail  been  cited  li«fare  b*^  ^  ** 
the  Cofoniiseafyoflhe  Bishop  of  Lincoln,  and  G.  N*,  the  Offio^'^* 
Archdem-on,  in  a  cause  of  church-mte,  iind  the  senten«t  coud^*^ 
tPie  pafty  in  the  ratu  and  costs,  waa  pr't^nounced  Uy  the  fonnfl^  "^ 
id)B*ncc  of  th<3  latter,  T\\h  Comt  lield  that,  tu  no  objection  ^  ^ 
taken  at  tht^  time  and  bdoru  h^ue  joiaetl,  it  did  not  present  ^^^^ 
from  heirnig  the  case  on  the  merits. 
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re  of  business  in  the  Court  in  1798»    when  Lord    March  85. 
11  became  Judge  of  the  Court  of  Admiralty^  and  when  pr,jj'"^_-t__ 
sed  to  be  Counsel  for  the  party  appellant.     But  who  •^«««»^- 

lis  Counsel  ?  Dr.  Arnold  and  Sir  John  Sewell,  neither 
om  was  deficient  in  zeal  for  his  clients,  or  likely  to  de- 
is  interests,  and  they  did  not  fail  to  take  objections  and 
ow  the  case  up  to  the  period  of  the  hearing.  Dr.  Arnold 
t  that  time  in  great  practice ;  he  was  excelled  by  no 
1  knowledge  and  the  learning  of  these  Courts,  and  if 
d  considered  that  the  case  had  been  wrongly  decided, 
that  the  rate  was  illegal,  he  would  have  advised  his 
to  appeal. 

ider  these  circumstances,  Sir  Wm.  Wynne  could  do  no 
than  pronounce  upon  the  merits.  Let  the  irregulari- 
>e  what  they  might,  they  were  not  brought  to  the 
Jon  of  the  learned  Judge,  and  they  could  not  detract 
the  weight  which  attached  to  his  judgment.  Sir  Wm. 
le  must  be  presumed  to  have  decided  in  that  case  that 
te  was  a  good,  valid,  and  legal  rate,  and  one  which  ought 
enforced.  It  is  true,  no  authorities  were  cited  by  the 
sel  or  by  him,  but  he  was  the  last  person  who  could  be 
ed  of  a  disposition  to  <<make  law";*  of  all  persons  in 
orld^  he  was  the  last  to  be  accused  of  that;  but^  having 
ed  himself  as  to  the  law,  he  pronounced  that  to  be  the 
rhich  he  laid  down,  and  I  therefore  look  at  this  as  a  de-  A  direct  de- 
,  direct,  positive,  and  absolute  decision  upon  the  very  ^'*|^^  "P®°  ^* 
which  the  Court  has  now  before  it.  It  is,  in  my 
,  a  precedent  for  this  Court ;  whether  binding  upon 
curt  is  another  question ;  whether  I  am  at  liberty  to 
t  from  it, — whether  any  thing  has  since  been  decided 
3  Court  of  Queen's  Bench  or  in  the  Exchequer  Chamber 
1  has  shaken  the  authority  of  that  case, — I  am  now  to 
ier.  If  I  am  satisfied  of  the  affirmative,  I  am  at  liberty 
)art  from  it ;  or  if  I  am  satisfied  in  my  own  mind  that 
ot  the  law,  I  am  at  liberty  to  avow  and  act  upon  that 
m ;  but  unless  I  am  so  satisfied,  I  have  no  objection  to 
r  myself  under  the  authority  of  Sir  Wm.  Wynne,  and 
)res8  my  opinion  that  the  law  is  as  he  has  laid  it  down. 

*  Per  Lord  Denman,  in  Burder  y.  Vtl^,  2d3, 
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Maech  25.  Now  undoubtedly  that  case  was  repudiated  by  the  Court 
VtftvY  ^[^'mtfirff  ®^  Queen's  Bench^  as  stated  by  the  learned  Judge  of  thi 
Consistory  Court,  and  repudiated  in  strong  terms,  with  refe* 
rence  to  the  anomalies  and  irregularities  in  that  case,  and»ai 
cited  to  that  Court  as  an  authority  against  the  pocitioii,  tbA 
churchwardens  cannot  make  a  rate  of  their  own  sole  aotlis* 
rity  for  the  repair  of  the  church.  The  Court  of  QueeD'i 
Bench,  it  is  said,  held  that  the  case  was  of  no  authcnrity ;  M 
the  Court  of  Exchequer  Chamber  consider  the  case  as  of  m 
authority  whatever  ?  Those  learned  Judges  did  not  ezpm 
themselves  so.  Hiey  said  it  was  no  authority  for  that  vlsA 
was  contended  for  there,  namely,  that  the  churchwardm 
might,  of  themselves,  and  at  a  different  time  and  place,  ite 
a  rate  had  been  refused,  make  a  rate,  by  their  own  authoritfi 
over  the  whole  parish ;  that  it  was  no  precedent  for  thil 
position,  for  that  the  case  was  not  the  same ;  but  when  tl»; 
learned  Judges  in  the  Court  of  Exchequer  Chamber  ddivenii 
their  judgment  and  restricted  that  judgment  to  the  mm^ 
point  before  them,  that  the  rate  sued  for  was  not  a  legal  tak' 
valid  rate,  and  when  they  referred  to  the  case  of  Gaudern  % 
Sdby,  what  did  they  do  ?  Why,  they  adverted  to  the  veif 
point,  whether  a  rate  made  by  the  churchwardens  and  t 
minority  of  the  parishioners,  at  the  very  meeting,  assesr 
bled  by  due  notice,  at  which  a  rate  had  been  refused  bf 
the  majority,  would  be  a  legal  rate,  and  they  did  not  repot 
diate  the  case  of  Gaudern  v.  Selby  as  an  authority  for  thi 
affirmative  of  that  proposition,  but,  on  the  contrary,  th^^ 
took  a  distinction  between  that  case  and  the  case  they  wen 
considering,  and  they  expressly  stated  that  there  was  m 
important  distinction,  '<  a  wide  and  substantial  difference^* 
between  the  two  cases;  leaving  it  to  be  inferred  that  if  tbe^ 
had  had  to  deal  with  such  a  case  as  that  of  Gaudern  v.  Sdbjft 
the  result  might  have  been  different.  They  said :  "  It  is  un- 
necessary to  discuss  this  point,  as  the  facts  of  the  present  csai 
do  not  bring  it  before  us;  it  is  sufficient  to  say,  whilst  wo 
give  no  opinion  upon  it,  we  desire  to  be  understood  as  T^ 
serving  to  ourselves  the  liberty  of  forming  an  opinion  when* 
ever  the  case  shall  occur."  Therefore,  so  far  from  repu- 
diating the  case  of  Gaudern  v.  Selby^  they  threw  it  out  foe 
the  consideration  of  the  parties,  and  reserved  it  to  themselves 
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rm  an  opinion,  whether  a  rate  so  made  would  not  be  a    March  ^. 

rate.     Can  I  suppose  that  they  would  have  irone  out  of  ,,  .  ~~r" , 

way  to  use  such  expressions  if  they  did  not  attach 

importance  to  that  case  ?     Would  they  have  thrown 

he  distinction  to  the  parties,  so  as  to  suggest  the  pre- 

z^urse  of  proceeding  }     In  my  humble  judgment,  they 

d  not,  and  I  think  that,  if  they  had  not  attached  some 

rtance  to  it,  they  would  not  have  taken  such  special 

stnd  caution  to  make  it  understood  that  they  decided 

the  precise  point  brought  before  them.     It  appears  to 

lat  the  case  of  Gaudem  v.  Selby  met  with  an  attention 

which  it  has  not  received  elsewhere,  and  which,  in  my 

on,  it  is  entitled  to  receive. 

lis  case,  as  I  have  said,  appears  to  me  to  be  a  direct 

»Tity  upon  the  point.    The  learned  Judge  in  the  Court 

r  considers  it  no  authority ;  I  consider  it  an  authority  of 

considerable  weight.     But  it  is  said  there  is  no  other 

"o  shew  that  that  decision  was  acquiesced  in,  and  that 

sase  came  upon  the  profession  by  surprise;  that  the 

!«iastical  Commissioners  were  not  aware  of  the  case ; 

do  not  recollect  (I  was  one  of  the  Commissioners)  that 

ftse  of  Gaudem  v.  SeWy  was  brought  to  the  notice  of 

"ommissioners,  nor  do  I  recollect  that  I  had  ever  heard 

^  case  of  Gaudem  v.  Selby  at  that  time.     But  from  the 

^t  date  of  my  professional  experience,  I  have  always 

r^tood  that  the  law  was  as  stated  in  Gaudem  v.  Selby^ 

tiat  it  would  have  been  so  held  though  that  case  had 

ccurred.     My  recollection  serves  me  from  the  earliest 

d  upon  this  point,  and  I  am  aware  of  the  fact,  that 

|3inion  of  the  learned  Judge  of  the  Consistory  Court 

•lie  other  way,  and  that,  in  his  opinion,  formed  from  the 

&ssions  he  had  received,  the  law  would  not  permit  a 

K)  made  to  be  considered  a  good  and  valid  rate ;  that  he 

Uways  been   of  that  opinion  from  the  first,  and  he  has 

1  great  force  of  argument  against  the  validity  of  such 

^  as  this. 

»w,  the  Judges  in  the  Exchequer  Chamber  assimilated      Analogy  of 

tase  in  some  decree  to  that  of  voting  at  the  election  of  *^**^^'®" .  *"    * 
^        .  .  ^.r     ,  .         .      ,.     corporation. 

Rcer  m  a  corporation  :  "  We  do  not  enter  into  the  dis- 


cusiion,  whether  a  rate  go  macte  by  the  churchMranlematibf 
pariah  raeeting  where  the  parishioners  are  met  would  be 
valid  or  not,  or  how  far  such  cstiie  may  be  analogoufi  tu  \H 
of  the  members  of  a  corporation  aggregate)  who  beinf 
assembled  together  for  the  purpoj^e  of  clioodng  an  o§md 
the  corporation,  t!ie  majority  protest  against ,  and  refuie  itt* 
^ether  to  proceed  to,  any  election  ;  in  which  case,  tbeybiif 
been  held  to  throw  away  their  votes,  and  the  minodtjfi  *ifl 
have  performexl  their  duty  by  voting,  have<been  hel<!ti3^^ 
present  the  whole  number.'*  ThuSj  they  said  they  w<kjMimI 
enter  Into  a  discussion  upon  this  point:,  but  it  isde^i^  V 
they  thought  the  cjiaes  in  some  degree  annlogous;  that  k 
that,  if  the  majority  of  the  parishioners  voted  against  &  ft^ 
they  might,  perhaps »  be  held  to  have  thrown  away  the 
votes,  inasmuch  a^  the  only  point  upon  which  the  pftrish^iV' 
era  could  deliberate,  when  duly  convened  to  make  ar«tf.Jii 
not  whether  the  church  should  be  repaired  or  not^  bulhai 
and  in  what  manner  the  rate  for  repairing  it  eludl  be  malt 
The  church  stood  in  need  of  repair ;  the  vestry  coulil  Mt 
enter  into  a  discusdon  whether  the  repairs  should  he  wA: 
the  necessity  of  the  repairs  was  apparent^  and  if  tbr  mij^ 
rity  refused  to  vote  for  a  rate»  it  may  be  that  they  tbiw 
away  their  right  to  vote  as  much  as  if,  at  the  election  of« 
officer  of  a  corporation^  the  majority  would  not  vote,  whtf 
the  minority  elected,  and  the  election  of  the  minorityisgwi 
Surely,  there  is  no  great  dissimilarity  between  the  csav 
though  the  one  is  a  case  of  the  exercise  of  an  elective  fi* 
chise,  and  the  other  the  making  a  rate — not  a  tax,  fot# 
tax  is  imposed  by  the  law,  I  am  of  opinion  that  there  ii* 
analogy  between  the  two  cases*  I  will  not  undertake  to  ay 
that  I  perceive  a  sufficient  analogy  to  hold  that  there  is  i 
perfect  coincidence  between  the  cases  of  persons  who  tfl 
not  vote  for  any  rate  at  all,  and  persons  who  refuse  to  p 
ceed  to  an  election  ;  but  there  is  a  strong  analogy.  T^ 
persons  say,  *'  We  will  have  nothing  to  do  with  the  nn; 
we  will  not  make  it ;  whether  the  church  wants  repairii^ 
or  not,  we  will  have  no  rate  at  all ;"  in  the  other  case,  ^ 
majority  refuse  to  proceed  to  an  election  required  bf  1** 
Why  should  not  the  minority  proceed  with  l3ie  churcbnr- 
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i  to  make  a  rate  ?  The  others,  having  satisfied  their  ob-  Mabcb  25b 
may  be  neuter,  or  may  protest  against  it*  Under  these  y,  "^^i^,- 
1  instances,  I  do  not  think  the  analogy  so  remote  as  it  at 
appears.  In  both  cases,  the  parties  decline  to  discharge 
d  uty  for  which  they  were  assembled  together,  and  there- 
the  minority  is  obliged  to  do  it.  I  do  not  enter  into 
consideration  of  votes  given  for  a  disqualified  candidate, 
igh  there  is  some  analogy  between  that  case  and  the  pre- 
u  If  a  person  will  vote  for  a  candidate  for  whom  he  has 
right  to  vote,  it  is  just  that  his  vote  should  be  thrown 
ly ;  and  if  a  person  persists  in  voting  in  respect  of  a 
kter  over  which  he  has  no  right  to  exercise  the  power  of 
ing,  his  vote  may  with  equal  justice  be  considered  to  be 
own  away.  I  think  the  analogy  sufficiently  clear  between 
«e  two  cases. 

3o  that,  on  principle,  and  supported  by  the  authority  of 
mdem  V.  Selby,  as  decided  by  Sir  Wm.  Wynne,  and 
ich  authority  I  do  not  find  was  repudiated  by  the  learned 
3ges  in  the  Exchequer  Chamber,  I  have  a  right  to  say, 
t  at  least  there  is  no  decision  against  a  rate  so  made ;  that 
B  not  decided  that  such  a  rate  is  an  illegal  rate ;  for,  with 
exception  of  the  judgment  I  am  now  revising,  there  has 
m  no  decision  upon  the  point.  The  Court  of  Queen's 
nch  has  said,  that  no  rate  is  valid  without  the  consent  of 
majority  ;  the  Court  of  Exchequer  Chamber  did  not  go 
Bff,  and  merely  decided  the  point  whether  a  rate  made 
the  churchwardens  alone,  at  another  time,  after  the 
try»  could  be  sustained — ^they  recognized  between  that 
I  the  present  rate  '*  a  wide  and  substantial  difference," 
I  so  far  from  repudiating  the  case  of  Gaudem  v.  Selby^ 
Judges  in  the  Exchequer  Chamber  afiirmed  the  princi- 
to  a  certain  extent. 

Without,  therefore,  entering  further  into  the  questions 
ich  have  been  raised  upon  the  judgment  of  the  Court  be- 
•,  which  have  been  very  ably  argued,  and  which  have 
Dwn  some  difficulties  in  the  way,  undoubtedly,  of  sup- 
ting  a  rate  of  this  kind, — though  some  of  them  may  be 
mcileable  with  notions  of  justice  and  equity,  nay,  may 
be  very  difficult  to  explain, — still  I  say  that,  looking 
rOL.  II.  2  s 


nJity  of 
dens. 


at  all  the  cireunifiCitiice^  of  this  case,  looking  at  tbe  iirthai* 
tie&  and  the  reiiaon  of  the  thing,  and  constcltTrng  tint  ik 
purifihtoners  are  bmintl  by  l*iw  ta  repair  the  cburdiiandtkl 
the  remedies  of  ex ctirnimini cation  and  inlerdicl  wjH  ihI 
efiect  that  objeet ;  that  the  present  itiode  of  pToc«difif  n 
iimple  and  just,  and  that  the  partie^i  had  all  tliewpprti* 
ties  they  would  have  by  any  other  course,  cif  conaidmntrtli 
oeceaaity  of  the  repairs,  the  amount  of  the  expenie,  and  tit 
estimates  and  ec|u;iHty  of  the  asseiSTOent,  il  cii>e*  npp* 
to  me  thai  reason  supports  the  principle  to  be  exiriictftlfi« 
the  caste  of  Gamiern  v^  Srlh^,  As  to  the  dicittiti  in  7i^ 
jhid  V.  Jonex,  the  Court  has  nut  thought  itself  at  liberti* 
proceed  upon  that  as  an  authority. 

A  great  deal  has  been  said,  with  reference  to  th^  ^* 
mentioned  case,  as  to  the  churchwardens  being  the |Kf«* 
to  be  punished  if  the  church  is  not  repaired—not  txisf 
they  are  cited,  and  they  are  the  persona  to  be  cited.  W*rt 
indebteil  to  Archdeacon  Hale  for  a  publication,  in  1841,* 
titled  Precedents  in  Cnuies  of  O^vr  ^^ainxt  ChiirchtcofM 
This  work  teems  with  precedents  of  proceeding?  n^ 
chu Ft^h w ar den s.  1  n  e v er y  c ase  the  ch u  re h  wardens  weir  91 
parties  cited  to  shew  why  tliey  had  not  called  the  piriiiit* 
era  together  to  make  a  rate ;  and  in  one  instancf ,  h  16ft 
the  Ctiurt  directed  them^  if  the  parisliioners  would  ruitt* 
cur,  to  make  a  rate  themselvei**  The  churchwanlini?  «^ 
the  persons  to  be  cited,  yet  they  were  not  to  be  puIli^tl^^ 
they  had  not  funds  for  the  repairi*.  They  were,  hoi 
the  parties  to  be  cited,  as  primarily  liable,  amltbev 
excuse  themselves  aa  well  as  they  could*  In  many  <rf" 
ca$eat  the  churchwardens  were  monished  to  docerwn** 
when  they  alleged  their  inability,  stating  that  the  parish 
ers  were  unable  by  reason  of  their  poverty-  True  itiv'*' 
in  the  book  it  appears  that  various  modes  were  aiJupW* 

*  P.  B8.  In  the  Cotirt  of  the  ArehUeacon  of  £»*ei.  B«  *• 
tion  directed  the  churchwardens  to  give  wariiing  puUicly  i«  the  w 
to  the  irkliiihituntj^  to  m^et  Bud  make  a  ntte  for  the  repair  of  ihf  ""* 
and  "if  the  inhnbitarits  of  the  said  parish  wiH  not  join  with  tfcf* 
churchwardens,  &Cm  that  tlieii  the  said  chufchwsjrtlcna  ihiU  ti«*^ 
make  a  rate  for  the  levying  of  the  ^d  chui^ges,  &ec«" 
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repairs^  which  were  illegal ;  commissions  were    Mabch  2& 


aking  rates,  but  they  were  decided  to  be  illegal^ 
tedly  they  were  so ;  but  Monitions  were  issued 
irdens,  who  appeared  and  stated  that  they  had 
y  could,  and  that  the  parishioners  would  not  do 
and  that  the  church  was  in  a  dilapidated  state ; 
the  parisliioners  were  cited  to  shew  cause  why  a 
ould  not  issue,  and  as  no  appearance  was  given, 
at  there  was  no  ground  for  objection, 
then,  entering  further  into  the  present  case,  it 
16,  that  both  law  and  the  justice  of  the  case  re- 
I  should  reverse  the  judgment  of  the  Court 
opinion  is,  that  the  law,  as  stated  by  Sir  Wm« 
he  law  and  justice  of  this  case,  and  that  to  reject 
ould  be  to  do  that  which,  in  my  opinion,  is  con- 
and  justice.  I  know  the  difficulties  which  I  may 
unter  hereafter  to  support  this  judgment.  It  is 
;his  case,  as  in  the  former  case,  a  prohibition 
ed  for,  and  be  issued  by  the  Court  of  Queen's 
that  the  case  may  afterwards  be  carried  by  writ 
the  Exchequer  Chamber.  It  is  possible  that  the 
le  Exchequer  Chamber  may  come  to  a  decision 
not  law  which  is  stated  as  law  by  the  Court 
^as  by  Sir  Wm.  Wynne  in  1799.  It  is  possible 
be  the  result  of  the  present  decision ;  but  I 
It  to  anticipate  that  such  will  be  the  result,  when 
fudges  of  the  Exchequer  Chamber  reserving  to 
he  liberty  of  forming  an  opinion  upon  this  very 
ver  such  a  case  should  come  before  them.     Or, 

•  that  this  case  may  go  up  by  appeal  to  the  Judi- 
ttee,  who  would,  of  course,  consider  the  case 
ce  to  the  arguments  adduced  before  them,  and 
oubt  that  justice  will  be  obtained.  If  this  case 
^fore  that  Committee,  the  whole  question  would 
est.     At  present,  it  is  clear  the  judgments  of 

*  Queen's  Bench  and  of  the  Exchequer  Chamber 
ecided  that  the  churchwardens  cannot  make  a 
selves  out  of  vestry,  when  the  rate  has  been  re- 
majority  of  the  vestry  ;  but  the  question  has  not 


Vd^y.Goiimg. 
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[Htt-T, 


Ydf^t'  (iunlmg* 


MARf^tt  25,     yet  been  decided  that  they  cannot  make  a  ratek^estiy 

under  the   eireumstances  m  which    this    rate  vrai  oude. 

Should  that  point  be  also  decided  in  the  negative,  thenik 

whole  question  will  be  set  at  rest,  and  it  will  become  a  tun* 

far  consideration  whether  the  Legislature  ought  not  totiif 

some  steps  to  meet  the  case,  in  order  that  a  remedy  U^ 

admitted  evil  may  be  provided* 

Judpnent  of      I  am  of  opinion,  that  the  judgment  of  the  Court  belof 

Court  Uelow  re- ^^  erroneous,  and  I  ara  tht^refore  under  the  necfssfty^ 

versed.  _  '  *  t        •    j  ^ 

pronouncing  for  the  appeal,  reversing  that  jadgmeBtiii 

retrtining  the  principal  cause* 

(The  Libel  wasadmitted^ — the  question  of  co*>t«  bdng* 
lerved.) 

Vn ictofB :  —  I^gu Men,  Ji>r  t b e  A  ppel la ots  j  Pntclmrd^  ht  ik  Sf 
spondent. 


Libel  admitu*4ii 


END  OF  HILARY  TERM,  AND  OF  THE  SlTtlK^ 
AFTEtt  TERM- 


■•I 


ADMIRALTY  COURT,  313 


EASTER    TERM,    1843, 


?e^igf)  itonvt  of  aumiraltp* 

April  28. 

IE  "Ann  and  Jane." — Motion. — This  was  a  cause  Objection  to 
mage  by  collision,  in  which  the  owner  of  a  French  *  Rqo»n<l«jr»  ™ 
sued  an  English  schooner.  The  collision  took  place  tition,  on  the 
lamborough  Head,  on  the  morning  of  the  18th  April,  grounds  that  of 
rni  J.        i_         L.   •     i_.     A  J^   '    t*»e   matters 

The  party  proceeding  brought  m  his  Act  on  Peti-  part  had  been 

to  which  an  Answer  was  given,  and  a  Rejoinder  fol-  already  plead- 
1 ;  but  an  objection  was  taken  to  the  Rejoinder,  by  the  should   have 

proceeded  against,  who  alleged  that  the  facts  stated  been  pleaded  in 
in  were  either  a  repetition,  or  such  as  should  have  gtance.  —  The 
stated  in  the  first  instance,  in  the  original  Act  right  to  object 

Idamsy  D.,  and  Robinson,  D.,  in  support  of  the  objec-  ^ot^the  objer- 

Hardingf  D.,  and  R.  PhilUmore^  J),,  supported  the  tion. 
inder. 

I.  LusiiiNGTON. — With  regard  to  the  regularity  of  the  Judgment 
tion,  it  is  perfectly  true  that  such  a  motion  is  not 
ly  made  in  these  Courts ;  but  it  is  equally  true  that  it 
rfectly  competent  to  the  party  to  raise  such  an  objec- 
That  point  was  solemnly  decided  by  Lord  Stowell,  in 
:ase  of  the  "  Ville  de   Varsovie"^     In  that  case,  the    The  objection 
tion  went  not  to  the  whole  of  the  Act  on  Petition,  but  "**^  ^*^  "*****' 
to  a  part,  and  it  was  urged  that  the  objection  was  en- 
'  a  novel  proceeding ;  but  Lord  Stowell  overruled  it, 
letermined  that  he  was  bound  to  consider  whether  the 
ition  was  well  founded ;  and,  on  a  perusal  of  the  papers, 

•  2  Dods.  174. 
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Apkil  28.  he  thought  it  was  well  founded,  and  he  directed  the  objM- 
A  H  ndJ  ^ioTiable  parts  to  be  expunged.  At  the  same  time,  although 
it  is  competent  to  a  party  to  raise  the  objection,  it  would 
be  exceedingly  inconvenient  if  it  were  raised  upon  ordi- 
nary occasions,  or  on  slight  grounds,  because  it  would  lead 
to  delay  and  to  increased  expense.  The  question  which  I 
have  now  to  determine  is,  whether,  on  a  consideration  of 
these  papers,  the  objection  is  so  weighty  and  important  ai 
to  call  upon  the  Court  to  reject  the  whole  of  the  Rejoinder, 
or  any,  and  if  any,  what  part  of  it. 

It  is  clear  that  it  is  most  desirable,  in  all  these  cases,  that 
all  that  ought  to  be  stated  on  behalf  of  the  party  complainbg 
should  be  stated  in  the  first  instance,  and  that  nothing  can 
be  more  inconvenient  than  the  bringing  forward  a  case  id 
detached  parts.     Whatever  comes  in  the  nature  of  a  Reply, 
ought  to  come  in  the  nature  of  a  contradiction  of  whatiiJ 
offered  in  the  way  of  defence,  and  as  explanatory  of  tfael 
grounds  on  which  such  contradiction  is  given.     It  will  f^^ 
quently  happen  that  great  difficulty  will  arise  in  attempting '; 
very  minutely  to  examine  and  decide  what  is  strictly  in  tht  • 
nature  of  a  Reply,  and  what  ought  to  have  been  stated  in 
the  first  instance. 

With  regard  to  the  present  Rejoinder,  I  certainly  am  of 
opinion  that,  in  strictness,  there  are  many  facts  stated  in  it  : 
which  ought,  if  stated  at  all,  to  have  been  in  the  originil^ 
Act  on  Petition.  Indeed,  it  is  not  denied  by  Counsel  thtf' 
one  fact,  which  is  stated  here  somewhat  minutely,  ought  t9 
have  been  set  forth  at  an  earlier  period,  if  they  bad  received 
the  information.  I  have  alluded  to  the  tendency  which  tUl 
has  to  produce  delay  in  many  cases,  and  it  is  exceedingly 
inconvenient  that  a  Reply  should  set  forth  circumstance* 
which  ought  to  have  formed  part  of  the  primary  proceed- 
ings, and  I  accede  to  the  observation  of  Dr.  Addams,  that 
this  is  not  of  the  nature  of  a  Reply,  inasmuch  as  there  are 
no  statements  to  be  found  in  the  Answer  to  the  Act  oo 
Petition  which  called  for  them.  With  regard  to  odw 
facts,  it  does  appear  to  me  that  they  savour  of  repetition ; 
at  the  same  time,  there  are  other  parts  of  the  pleadings  to 
which  no  objection  is  taken ;  and  the  question  for  me  to 
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mine,  therefore,  is,  not  whether  I  ought  to  reject  the  Ap»il  28, 
e  of  this  Rejoinder  (for  that  I  cannot  do),  but  whether  .  ~Jj 
;ht  to  direct  it  to  be  reformed^  by  striking  out  those 
which  ought  to  have  formed  part  of  the  original  Act, 
hose  parts  which  are  wholly  irrelevant. 
>w,  in  a  case  of  a  proceeding  by  a  British  owner,  I 
d  be  inclined  to  view  an  objection  of  this  kind  with 
favour ;  yet,  at  the  same  time,  I  am  of  opinion  that 
an  objection  ought  not  to  be  raised  but  on  grave  or 
iar  grounds,  otherwise  it  would  become  the  practice 
»ject  to  Acts  on  Petition  as  to  Allegations.  But  with 
d  to  a  British  owner,  I  should  hold  him  more  strictly 
J  to  set  forth  his  whole  case  in  the  first  instance,  than  a 
;ner^  because  he  is  more  competent  to  form  an  opinion 
lat  ought  to  be  done,  and  has  better  means  of  acquir* 
nformation.     But  with  regard  to  a  foreigner,  I  think 

entitled  to  greater  indulgence,  and  it  is  upon  that 
id  that  I  rest  my  decision. 

oking  at  the  whole  of  the  Rejoinder — thinking,  as  I 
said,  that  there  are  some  parts  which  are  not  strictly 
mt,  some  parts  respecting  which  I  am  not  competent 
m  a  decided  opinion  at  the  present  moment,  and  some 
which  certainly  ought  to  have  formed  a  part  of  the 
lal  pleadings ;  considering,  however,  that  it  is  the 
of  a  foreigner,  I  think  that,  upon  the  whole^  I  shall 
ore  likely  to  attain  final  justice  by  not  directing  the 
nation  of  the  Rejoinder.  Of  course,  if  more  expense  Objection 
:urred,  and  it  should  turn  out  that  the  foreigner  has  *^^*'™*®"- 

a  complaint  which  he  is  not  able  to  substantiate,  the 
ised  costs  will  fall  upon  him. 


t   the  hearing   of  the  cause,    in   Trinity   Term,  the  July  la 
;,  assisted  by  Trinity  Masters,  pronounced  for  the  da- 
,  holding  the  English  schooner  solely  to  blame.) 

ctors : — Buckton,  for  the  Eoglish  owner ;  Olennie,  for  the 
h  owner,  the  party  proceeding. 


Amnrnnior  The  *' Hiorlandbr/'— Mofjoji.^This  wma  m 
J^Uv^ve^'s^l  ^'^  *^"  behalf  of  the  mortgagfe  of  a  tnoiety  of  ttk  \ewi 
ffijjii  Ijeing  ta-  (with  power  of  sale)  far  a  warrant  of  arrest  to  prt?v««  ik 
k<£)i  aut  of  the  y^gg^j  which  was  about  to  sailj  from  heme  taken  outofllt 
ttl  on  tbtf  ap-  country  w^ithout  hia  consent- 
plication    Df  a      A^umn,  D*,  gupporte<i  the  application. 


' 


JgtteaiEKT,  Dr*  Lusbihdton. — ^I  am  not  aware  of  any  caae  in  viod 

such  an  application  has  been  granted,  Tbe  Statute  ^ 
not  enlarge  the  jurisdiction  of  the  Court  in  thii  refipftt,  ^ 
I  doubt  whether  1  could  grant  a  w  arrant  of  arrest  m  tix 
application  of  a  ntorlgagee.  But  I  will  consider  the  poil 
and  let  the  Registrar  know. 
Motion  rf-        (The  raotion  was  rejected*) 

Nek&n^  Proctor* 


jeettd* 


Prrrogatibe  moutt  of  ardntrr&ur^ 

IMay  15, 

A    will   of       In    the  Goons   op  Ann   Faj^skidqjs,   widow,  n 

1823.  executed  M<^hn,  e^-parie.^The  deccrised  died  20th    March,  mi 
iiv  ft  roartt,  tne      *  %  »  •» 

ariiw^r  uiid  at-  Without   child,  parent,  brother,   or   sister,  leaving  i  n% 

te*tii.g^^wuiie«s  j^ted  25th  Novendier,  1923.     At  this  time,  she  wasb«f 

bemR  clcBd,  ad-  .  i  .,, 

milted  to  prtj-  as  housekeeper  with  a  miller,  and  was  confined  to  hern* 

^f'^  1*^"  1"^°^'^''^  ^^^^  house  by  illness.    The  will  was  executed  withaoi^ 

and  handwnt-  and  underneath  tbe  mark  (described  as  that  of  the  dec«*l 

ing  of  the  at*  appeared  "witness,  Mary  Giles/'  in  whose  hand writinjEih  ^ 

tkeii.  '     iN^'^1  *^*  believed  to  be.    The  attestation-clause  porpcatJ  ^ 

tliat  the  will  was  **  signed,  sealetl,  published,  and  decW 

by  the  said  A,  F,,  tbe  testator,  as  and  for  her  last  nill  ^ 

testament,  in  the  presence  of  us,  who,  io  her  prescnee  o^ 

in  the  presence  of  each  other,  have  set  our  naraei  u  v^ 

n esses  hereto.     T.  P.     T*  G."     It  appeared,  howevtf,  ^ 

T.  Q.J  one  of  the  subscribed  witnesses,  received  tbe  *^ 
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the  deceased,  and  took  it  to  T.  P.,  the  other  subscribed      Mat  15. 
ess,  who  stated  that  T.  G.  requested  him  to  put  his  p^^^^^^  ^ 
5  thereto,  which  he  did,  as  did  T.  G. ;  but  they  did 
»ee  the  deceased  make  her  mark  to  the  will^  or  in  any 
acknowledge  the  same.    Mary  Giles^  the  writer  of  the 
and  whose  name  appears  under  the  deceased's  mark, 
many  years  ago,  and  T.  G.^  the  subscribed  witness, 
in  April,  1842.     The  property  was  small,  consisting 
npally  of  a  legacy  of  £50  bequeathed  to  the  deceased 
relation  in  1802,  payable  on  the  death  of  his  widow, 
•h  occurred  in  March,  1842. 
.  Phillimore,  D.,  moved  for  probate  to  the  executor.         Motion. 

R  H.  Jenner  Fust. — On  what  proof?  The  will  is  Dxcksi. 
ved  to  be  in  the  handwriting  of  Mary  Giles ;  but  she 
tad.  The  surviving  attesting  witness  states  that  neither 
tor  his  CO- witness  saw  the  deceased  sign  the  will  or  ac- 
vledge  the  signature :  so  that  there  is  no  evidence  that 
leceased  had  any  thing  to  do  with  it.  Mary  Giles  may 
t  been  a  person  of  good  fame,  credit,  and  character,  but 
ve  no  proof  of  the  character  and  reputation  of  Mary 
9,  or  of  her  handwriting,  or  even  of  her  death.  There 
t  be  some  inquiry  made,  as  to  whether  this  is  her  hand- 
ing or  not. 

Subsequently,  an  affidavit  was  produced  from  Susan  Giles,  May  30. 

laughter  of  Mary  Giles,  setting  forth  her  death,  and  that 

bformed  the  deponent  that  she  had,  at  the  request  of 

leceased,  made  her  will,  and  witnessed  the  same,  and  that 

L  and  T.  P.  had  also  witnessed  it :  the  deponent  also 

ed  the  handwriting  of  Mary  Giles.     The  Court  thought     Probate  de- 

^ffidavit  sufficient^  under  the  circumstances,  and  decreed  ^'^ 

ate.) 

moeUy  Proctor. 


»I«.  II. 
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[Eiftt 


Construction 
of  §  ll  of  the 
Will  Act— A 
major-general 
in  the  army,  on 
full    pay,    and 
holding  the  ap- 
pointment    of 
Director.  Ge- 
neral   of    the 
Royal  Artillery, 
resident   at 
Woolwich,held 
not  to  be  "a 
soldier  in    ac- 
tual   military 
service.  •• — 
What  is  "ac. 
tual  military 
service." 


Feb.  22. 

AaCUllKKT. 


Drummond  V.  Parish. — Allegation. — This  was  an  Aiki 
gation  propounding,  by  direction  of  the  Court,  a  testamoh 
tary  paper,  bearing  date  the  16th  of  June,    18i2,  in  tk^ 
handwriting  and  signed  by  the  late  Major-General  Pen} 
Drummond,   Director-General    of  the  Royal   Artillery  $ 
Woolwich,  who  died  the  Ist  of  January,  1843,  leaving  I 
widow,  appointed  sole  executrix  and  universal  legatee,  ni 
a  sister,  Mrs.  Parish,  also  a  widow,  and  leaving  peraond 
property  of  the  value  of  £4,700.     The  paper  (which 
found  locked  up  in  his  private  repository)  was  not  attatdt 
and  would,  therefore,  be  invalid  under  the  Will  Act,  unkf 
the  deceased  came  within  the  exception  contained  in  the  Utk 
section,  which  provides  **  that  any  soldier,  being  in  actoj 
military  service,  may  dispose  of  his  personal  estate  at  Ij 
might  have  done  before  the  making  of  this  Act" — t.f.widl 
out  any  solemnities,  or  even  by  parol.    The  question  m 
whether  the  deceased  was  **  a  soldier  in  actual  military  «( 
vice."     The  Allegation  pleaded  that,  at   the   time  of  H 
death,  he  was  a  major-general  on  full  pay  ;  that  he  held  tk 
appointment  of  Director- General  of  the  Royal  ArtiUerJ 
and  received  the  full  pay  and  allowances  of  such  appoilAf 
ment ;  that  the  duties  of  his  office  extended  to  the  troopii 
the  Royal  Artillery  abroad  as  well  as  in  England ;  and  ii( 
reason  thereof  he  was  subject  in  all  respects  to  martial  liVi 
and  was  liable  to  be  tried  by  court-martial,  to  be  sent  ahwi 
and  called  into  foreign  service  whenever  an  occasion  mim 
require,  and  was  as  completely  at  the  disposal  of  her  Vtf] 
jesty,  to  all  intents  and  purposes,  as  if  he  had  been  in  tli! 
actual  command  of  a  regiment  on  foreign  service,  and  that* 
fore  a  soldier  in  actual  military  service. 

Sir  John  Dodson,  Q.  A.,  for  Mrs.  Parish,  against  the  J* 
mission  of  the  Allegation. — The  deceased  is  not  included  in 
the  exception,  within  the  true  intent  and  meaning  of  the 
Act.  The  object  of  the  Legislature  was  to  provide  one 
uniform  mode  of  executing  wills,  in  order  to  exclude  doabt 
and  prevent  frauds.  The  reason  of  the  exceptions  is,  tb^ 
persons  in  actual  military  service,  as  well  as  at  sea,  are  not 
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ys  in  a  situation  to  obtain  advice,  or  the  means  of  exe-       Mat  19. 
ig  regular  wills.     A  naval  officer  or  seaman  on  board  a  jv-ZZl^ 
sn's  ship  in  Portsmouth  harbour  would  be  as  much  in       Pariah. 
il  service  as  Oeneral  Drummond  was^  and  would  be 
lly  liable  to  be  tried  by  court-martial ;  but  he  would 
le  within  the  exception,  not  being  **  at  sea."   The  words 
oal  military  service"  must  mean  a  service  in  which 
■re  of  some  kind  is  going  forward.     General  Drum- 
i  resided  at  Woolwich.     If  he  comes  within  the  excep- 

it  will  include  every  officer  and  soldier  on  full  pay  in 
If  ajesty*8  dominions,  including  the  militia,  and  if  this 
been  the  intention  of  the  Legislature^  they  would  have 
eyed  the  words,  "any  soldier  in  her  Majesty's  ser- 
"  The  origin  of  the  exemption  is  to  be  found  in  the 
an  Civil  Law,  where  it  applied  only  to  soldiers  on  an 
il  military  expedition,  and  not  to  those  at  home.  The 
M*  The  Code.f  The  Instilutes.i  Domat,  Lots  Cw.§ 
dy  Institutes  of  Civil  Law.  ^  Harris's  JttWmian.^  Go- 
hin,  Orph.  Leg,** 

wisSf  D.,  on  the  same  side. — Swinburnef  f  confines  the 
lege  of  making  military  testaments  to  the  milites  ar- 

or  such  as  are  "  in  expedition  or  actual  service  of 
."     This  shews  the  expressions  to  be  synonymous,  and 

"in  expeditione"  is  properly  translated  ''in  actual  mi- 
r  service."  Then  what  is  the  sense  of  expedilio? 
er'^X  says: — "Ratio  induUi  militibus  privilegii  redditur 
atiniano  *  propter  nimiatn  imperitiam  eorum*  qua  tamen 
^  color,  quam  solida  ratio  videtur.     Quippe  secundum 

milites  quoque  in  adibus,  vel  in  sedibus,  ue.  prasidiia 
aique  hybernis,  idem  privilegium  obtinerent,  quoniam  ibi 
o  peritiores  sunt,  quod  tamen  negatur ubi  locus  privi' 

duntaxat  est  in  expeditionum  necessitate;  extra  quam 
es  observaiione  juris  commuriis  obstricti  sunt,  ui  pagani." 

Lib.  29,  tit  i.  t  Lib.  3,  tit  xxi. ;  lib.  6,  tit  17. 

Lib.  2,  tit  xi.  §  2  torn,  liv.3,  §  15. 

B.  2,  ch.  4.  p.  179.  1  In  he. 

P.  1,  ch.  5,  p.  16.  tt  P.  1,  §  14. 

PrixL  Jwr.  Civ.,  lib.  2,  tit  xi. 


J- Vot^*   any*:*— *•  Ttstamvnium   mifitare  €iU  (/«jJ  w^- 
KQii   dmni  Jhelum  ah  ea,  t/ni  in  numeiimt  rrlatui  ^xf&k 
we  ret ;  tiCCUMmne  {furdem  mperiiim  juris  indwctuw,  trl  to 
profcipne  prupter  konormn  mil  tike  ^  ^  pericuh  ttjnfx^t  «p 
dkiimis  mmint-nlla^  i(Mm  nun  paduniur  milUrM  tJ&ds 
n ilatu m   civiliu m  oifMiTtrnt imn  in t enlo-i  es^e  .,.*.,  Undt  ti  k 
ianparibvn,  per  ^H4E   cUra   expediiionum    necmdolm 
im  hcii  vH  in  ani*  mdihus  degunl^  minime  ad  t-i\ 
tak  prknicgium  admiltuntur"     P.  Voet ;  f^**  fedmm 
sttfuiiur  mfiitare,  quod  miliiim  Jhctum  est  a  miiiiiy  td^^ 
^ui  loco  miiiiiu  censeiur.      Dico  miliiliF  noft  damt^  mmik 
6erm.ff  quod  niti  m  caJtiriji  el  tspediiions  factum  d,  mi 
ttsiamenktm  non  dicatur,*'     Mynnngcr  1%^**'  l^f^^ 
niamtM  kic  vefh%  quod  caujtn  miiiiari.'i  priviiepi  tsm  t^ 
tHtm(a  .fit   ipmmm  imperii ia^  quia  patius  amm  d  wmm 
dtseipiif^amt  quum  legejf  Mcirc  irntmmiur.     Sed  Aire  i»j^| 

^naliJi  cauxa  hujus  privikgii.. Qttare  Deciui  oit 

utUtiatejUg  qua  sr  vmrli  exponunt^  trihutum  id  niBtkm 
diditt  quod  H  pr^Esens  teMus  Mulis  eptrwii  htM  verbify  **iti 
e^prdiiiQnihtiM  oecupati  jsMnt\.,..,Cttfft  4^nim  iMtiui  pwitf 
ruilo  supra  tradita  (nempe  orcfipnih  hcHicaJ  turn  ctf^J 
ipsum  primftgiuTn  cessare  mnxentnnetim  esL**  Durafitioi'j* 
**  Miliifs  dum  &nnt  in  cajHris  seu  tn  expediiioBe  testArit^ 

prm t  voiti n t ,  efia m  Jtin e  du oim ,s  i esiif> Ui, .sed  qua niij  ^ 

in  projmti  vel  afiena  dama,  iesifm  dehefd  Jure  ft» 
H«stiensia:|i— *'*  Talis  miles  privilts^um  hahet^  quia  si b^ 
peditiome  ext,  in  confiictH  beUi  vel  tnim  pericuh  cm^lM 
Uc€i  fi  led  art  quomodo  potest  et  nHii***^*Jiuod  si  won  19^ 
ditionct  sed  si  dvmi  nit  vel  aiihi,  jVirr  eommtmi  iuim  ^ 
GaiU  ;^ — **  Nam  iltet  mitiits  nosiri  iemporisj  qttoad  ^ 
tdtiites  testametdorum,  ui  didnm  rst.  Juris  prarm^ 
habeunU  tamen  illud  jmmhi^imn  crrtis  Jinihus  circumi^ 
htm    ehty   et   non  semper   neque    uhitptt    milidbus 

•   OmmeM^  ad  PandgvLr  Jib.  29,  tit  L 

f  Ad  JtiHt.  fnsL,  lib.  2,  tit  xl 

I  Ad  Ittjfi,,  lib.  t?,  lit.  %h 

§  Sp^uhim  JttnSi  UK  ii.,  pi*  S. 

I   Summa  AurcOf  !ib.  iil,  tit.  xiYit 

%  Lib.  %  obs.  JIB. 
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«c   demum   quando   nmt  in    expedkumis   necesiUate      Mat  10. 

rrimine   belli:    extra  vera  necessUaiem    expedUunds,   tuJIILj 

^olemniUUes    tettamentorum  jure    commum   uti    de^       Pamh, 

The  Roman  writers  made  a  distinction  between 
\9tameniufn  militis  and  the  tesiametUum  mUitare ; 
H  every  soldier's  will  was  a  military  testament. 
vu  *  says :  <'  Hoc  privilegium  testandi,  non  semper 
f4t  iribuitury  sed  mititihtu  in  expetUtione  occupatiif 
mstitutione  Justiniani effectum e$t»*  Viglius : f  ^  Pos- 
peraiorum  proniderUia  citra  expediiionum  necemtatem 
i  Sacramento  astricti  milites  coeperuni  •••  atque  adeo 
nit  JustinianuSf  ut  intereay  dum  quiescurUf  militia  prun^ 
oh  juris  ignorantiam  concessis  non  fruantur,  cum  de 
stiis  cogitandi  satis  otii  habebant.  Crediderim  iamen 
iani  constitutionem  tantum  intelligendam  cum  in  suis 
r  sive  hybemis  degunt,  i.  e.  cum  beUum  mm  geritur^ 
procinciu  esse  milites  coguntur,  hoc  enim  significat  ex* 
.**  Puffendorf::!:  **  Quod  miles  in  otio  degens  urbe  et 
bus  continetur,  copiam  jurisconsultarum  habet,  quos 
xus  adeatf  milttaribus  laboribus  et  occupationibus  non 
iur.  Aliter  in  eo  dicendum  est,  qui  in  iter  se  jam  con^ 
el  jam  expeditus  ad  iter  se  accinxity  cujus  ex  eo  tempore 
elUcis  tantum  negotiis  occupatur,  adeo  ut  oblitus  quoque 
"iienlicB  omnis  si  quam  antea  habuerit,  videaturJ*  This 
iffice  to  shew  the  meaning  attached  to  the  word 
ditio"  or  "  actual  military  service."  Mr.  Burge  § 
that  the  privilege  is  confined  to  soldiers  <*  in  actual 
y  service/'  and  goes  on  :  ''If  they  are  in  camp,  this 
ge  is  enjoyed  by  them ;  but  at  any  other  time,  or 
they  are  not  engaged  in  or  subject  to  the  urgent 
of  their  service,  and  are  not  living  in  the  camp,  they 
aake  their  testaments  as  other  persons."  I  now  pro- 
>  shew  how  the  law  stands  at  present  in  Europe.  By 
de  Civile  \\  of  France,  which  is  almost  totidem  verbis 

•  Ad  Cod.  6,  tiL  3cxt. 

t  JfiMt.  Jut.  Civ.^  tit.  x. 

X  Obs.Jur.  Utdvern,  obs.  187,  §8. 

§  Comment,  on  Cbl.  and  For,  Lawy  4>  vol.  394. 

II   Lib.  3,  tit  ii.   §2. 


ciiadeUe  et  autrei  lieux  doni  Us  paries  senmtJermSt 
communicaiums  inierrompues  ^  cause  de  la  guerreJ* 
Civil  Code  of  Sardiniaf  and  the  Code  of  the  king 
the  Two  Sicilies  I  the  same  limitations  of  the  priri 
military  testaments  are  laid  down.  In  fact,  the  kw  c 
follows  strictly  the  Code  Napoleon,  By  the  law  of 
the  testaments  of  soldiers  only  who  are  in  actual 
{en  guerra  actual)  do  not  require  the  solemnity  whic 
joined  for  other  testaments.  This  question  is  not  of  i 
origin.  In  1512,  the  Emperor  Maximilian  L,  in  thi 
natio  Notoriaius  issued  at  the  Diet  of  Cologne,  01 
that  the  term  expeditio  should  be  confined  to  " 
in  acie  seu  conJUctu  constitutu**  The  Corpus  Juris  Fn 
thus  declares  the  law  of  Prussia:  ''that  the  privi 
military  testaments  should  be  limited  to  soldiers  in  tl 
of  battle,  in  a  besieged  town^  on  a  march^  in  a  fronti 
rison,  and  when  wounded  or  sick."  In  Mecklenbur 
Westphalia  the  law  is  much  the  same  with  that  of  1 
In  Bavaria  it  follows  strictly  the  ordinance  of  Max: 
In  Holland  it  observes  the  rules  of  the  civil  law. 

Haggard,  D.,  in  support  of  the  Allegation. — Tho 
reign  codes  may  be  referred  to  in  illustration  of  ai 
menty  they  will  not  govern  this  Court  in  the  interpret 
a  British  statute.  There  has  been  no  attempt  n 
establish  an  analogy  between  the  Roman  army  and 
Britain.      The  law  of  Rome  in  respect  to  privile^ 
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%  ConHitutio  introduxU**    The  privilege  of  making  a      Mat  19. 
r  testament  was  conlSned  by  him  to  those  who  were  j^  ~\i 
oeditionibus  occupaiiJ*    Vinnius,  on  the  Institutes,  a       jPoriiA. 
f  authority  on  the  Roman  law^  says  that  the  word 
litio**  is  one  respecting  which  commentators  differ. 
18,   in  his  49th  Consultation,  **  De  Militari  Testa- 
says,  "   etiamsi  non  Jiat  in  prociftctu  testamentum 
jure  militari  modo  fiat  in   expeditione,  in  castris,  in 
"     He,  therefore,  rejects  the  restricted  construction, 
ends  the  privilege  to  soldiers  in  camp  and  in  garrison, 
e  question  must  be  argued  with  reference  to  the 
tate  of  the  British  army,  and  the  distinction  is  be- 
)fficers  on  full  pay  and  officers  on  half-pay,  which  is 
,  clear,  and  definite  distinction,  recognized  through- 
service.     When  an  officer  is  on   full  pay,  whether 
in  garrison,  or  at  home,  he  is  in   actual  military 
The  deceased  was  subject  to  all  the  penalties  of 
h  soldier ;  he  ought,  therefore,  to  have  enjoyed  all 
vileges.     He  was    in   garrison    at  Woolwich,  and 
not  be  absent  from  his  post  without  leave.     The 
'ere  closed,  and  if  he  had  been  taken  ill  in  the  night 
d  not  have  had  professional  aid  in  making  his  will, 
authorities  referred  to  : —  Re  Phipps.^     Re  Hayes*\ 
I  V.  Morrell,t     Re  Ley.§     Re  D(maldson.\\  ] 
t,  D.,  on  the  same  side. — An  officer  has  been  held 
1  actual  service,  and  employed,  if  on  full  pay,  and 
to  military  discipline.     Mc Arthur,  On  CourtS'Mar- 
Bowler  v.  Owen.**     Bradley  v.  Arthur. \\ 
Curiam. — I  must  take  time  to  consider  this  case :  it  Pxe  Cue. 
St  important  question. 

H.  Jenner  Fust. — ^This  paper  is  all  in  the  hand-  May  19. 
•  of  the  deceased ;  it  is  signed  by  him  and  sealed,  Judcmwit. 
t  attested ;  so  that,  under  the  general  provisions  of 
ict.  c.  26,  it  is  not  entitled  to  probate :  I  say  '^  under 

2  Curt.  368.  t  Ibid.  838. 

1  Hagg.  E.  R.  51.  §  2  Curt  75. 

Ibid.  386.  5  P.  I90tt8eq. 

•6Dowl.&RyI.42].  Barnes,  432.  tt4B.&C.d06. 
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Mat  19.  the  general  provisions"  of  the  Act,  becaase  it  i*  contended 
jj^~V.  that  the  paper  contains  a  good  and  valid  disposition  of  pro* 
PmHmL  p^rty,  as  coming  within  the  exception  of  tJie  11th  sectkn, 
which,  it  has  been  argued,  extends  to  soldiers  of  all  degrcei 
and  under  all  circumistances,  unless  there  may  be  a  disdnc- 
tion  between  officers  on  full  and  those  on  half  pay ;  othe^ 
wise,  all  persons  belonging  to  the  British  army  are  to  hi 
considered  as  being  on  actual  military  service. 
Effect  of  the  Assuming  this  to  be  the  construction  of  the  Statute^  ds 
^ntended'for.  ^^^^  would  be  to  give  a  power  of  disposing  of  his  pc^ 
Bonal  property  to  every  soldier  on  full  pay^  frmn  the  recruit 
of  to*day  to  the  oldest  general  in  the  service,  not  only  bjr  a 
writing  unattested  by  witnesses,  but  by  a  will  made  bf 
word  of  mouth.  The  exceptive  clause  in  the  present  Wk 
Act  is  the  same  as  that  in  the  Statute  of  Frauds,  which  bA 
required  ({hat  all  wills  of  personal  property  should  be  il 
writing,  and,  therefore,  this  construction  would  give  to 
soldiers  on  full  pay  the  power  c£  disposing  of  property  in  aj, 
manner,  by  word  of  mouth  or  by  the  most  informal  wilL  HhI 
is  a  most  startling  proposition — that  it  should  be  intendei^ 
by  the  Legislature  to  except  fVom  the  operation  of  the  pni^ 
sent  Will  Act  so  large  a  body  of  persons  as  the  Bntidt{ 
army  consists  of. 

It  must  be  remembered  that,  as  the  exception  was  i 
at  the  time  when  the  Statute  of  Frauds  passed  (1676),i| 
must  be  considered  with  reference  to  the  circumstances 
that  time,  for  the  11th  section  of  the  present  Act  is  oalj    ^ 
a  continuation  of  the  privilege  granted  to  soldiers  and 
riners  in  the  time  of  Charles  2,  and  that,  before  the  Sn^^ 
tute  of  Frauds,  a  will  might  not  only  be  made  by  wordil 
mouth,  but  the  most  solemn  will  might  be  revoked  by  word 
of  mouth :    a  will  executed  in  the  presence  of  witncflci: 
might  be  revoked  by  parol.     What  would  be  the  state  k. 
which  the  whole  British  army  would  be  placedi  if  the  ei« 
ception  contained  in  this  clause  were  to  have  universal  opf 
ration  in  that  body  ?     In  the  present  case,  the  will  is  one 
which  the  Court  would  be  most  anxious  to  support,  if  i^ 
can  :  it  is  holograph,  and  therefore  not  liable  to  the  lifk 
of  being  forged,  as  if  it  were  a  will  in  whidi  only  the  ag- 
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e  were  in  the  deceased's  handwriting;  it  is  written      Mat  19. 
great  care ;  it  was  kept  by  the  deceased  in  his  private   .^  . 

itory;  there  is  no  question  that  it  is  his  act — ^the  Pmiik, 
question  is,  whether  it  is  a  will  to  which  the  law  can 
effect  But  if  this  holograph  paper,  unattested,  can 
pported,  the  decision  of  the  Court  must  include  less 
il  papers,  and  wills  by  parol,  for  it  is  only  by  shewing 
he  exception  extends  to  all  classes  of  the  army,  and  to 
«criptioDS  of  testamentary  disposition,  that  this  paper 
e  supported.  I  much  doubt  whether,  if  this  privilege 
be  maintained,  it  would  be  for  the  benefit  of  the  army 
ge ;  it  would  expose  them  to  all  the  mischiefs  against 

I  the  Statute  of  Frauds  and  the  present  Will  Act  were 
ded  to  guard,  if  the  Court  were  to  hold  that  every  soldier 

II  or  half  pay  might  make  a  will  by  parol,  or  in  writing 
»ut  witnesses.  The  Court  must,  therefore,  look  into 
rinciples  intended  to  be  adopted  into  this  Act^  as  well 
JO  the  Statute  of  Frauds* 

e  words  of  the  llth  section  are:  "  Any  soldier  being     Meaning   of 
tual  military  service,  or  any  mariner  or  seaman  being  ^fuJT^JnJi^ 
I,  may  dispose  of  his  personal  estate  as  he  might  have  service.** 
before  the  making  of  this  Act."     These  words,  "  in 
1  military  service,"  must  have  some  meaning;  they 
it  have  been  added  to  the  word  '^soldier"  unless  it 
intended  to  impose  some  limitation  as  to  the  particu- 
ass  of  soldiers  they  applied  to,  otherwise  it  would  be 
ient  to  have  said  "  any  soldier  in  her  Majesty's  ser- 
'     If  the  exception  was  intended  to  comprise  all  classes 
all  grades  of  persons  in  the   service,  the  words  '<in 
1  military  service"  are  superfluous.     The  Court  must, 
fore,  endeavour  to  find  some  meaning  for  these  words 
e  clause,  and  some  reason  for  inserting  them  in  the  two 
ites. 

the  elaborate  arguments  which  have  been  addressed  to 
k>urt,  it  was  not  referred  to  any  case  where  this  ques- 
[las  received  a  judicial  decision,  and,  with  the  excep- 
of  a  case  to  which  I  will  presently  advert,  I  am  not 
e  of  any  decision  on  the  point  in  respect  to  the  will  of 
dler.     There  have  been  decisions  on  the  correspond- 
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Mat  19*  mg  part  of  the  cUuse,  as  to  the  wills  of  mirinen  tf 
uitd  one  case  of  this  description  y-as  died  in  the  htpoB 
— that  of  Lord  Hugh  Sei/mottr**  One  or  two  oihet 
that  kind  have  occurred;  but,  with  the  eiceptiuc oftk 
CHBf  1  ihall  refer  to/I  am  not  aware  thnt  there  hart  1ms 
any  decisionis  on  this  part  of  the  section,  except  on  wd^ 
where  the  Court  has  granted  probate  of  a  wl)l  m  a  od^ 
cate  from  the  War  Oiice ;  and  it  has  now  beccnzie  a  a^Qf 
of  great  importance  to  determine  whether  perions  b  i 
military  service  arc,  under  all  circumstance*^  fntitldl 
come  within  the  eitception  contained  in  the  11th  ^tm 
It  certainly  is,  and  ought  to  be^  «  matter  of  wme " 
pri^^  that  bo  few  cases  should  have  occurred  since  tk  ^ 
tute  of  Frauds,  in  which  it  was  neeeiisary  to  coosidfil^ 
edect  of  this  exception  ;  but  I  think  the  circumitiMil 
accounted  for  by  the  general  feeling  that  it  is  unsafe  toii 
to  wills  made  by  word  of  mouth,  when  the  mode  of  dfiipt 
ing  of  personal  property  prescribed  by  the  law  ww  to 
pie  and  required  so  few  soEemnitiea,  and  when  tb?  la^ 
of  a  will  by  wortl  of  mouth  afforded  such  opportudtbl 
fraud  and  imposition ,  as  well  as  misapprehendoti^  auii 
paucity  of  cases  may^  I  thinks  be  fairly  accounted  k 
this  circumstance* 
Ongiti  of  the  Now,  in  the  absence  of  all  authority  as  to  the 
eiception,  ij^^  ^f  these  words,  how  is  their  proper  interpretitionlil 

ascertained  ?  It  was  observed  in  the  Argument,  and  i< 
general  observation  it  is  true,  that,  in  construing  a  B^ 
Act  of  Parliament,  very  little  light  can  be  gained  bj 
ing  to  other  codes  of  law,  and  I  assent  to  this,  mb  s  ((«*■ 
observation.  But  there  are  and  must  be  cases  io  * 
Courts  of  law,  in  which  the  principle  or  doctrio*  ^ 
particular  clause  appears  of  doubtful  interprttad#,  ^ 
the  wordinf^  of  the  Act  and  the  context  do  not  app*^ 
exact  harmony,  wherein  foreign  codes  or  systems  flf 
must  be  resorted  to.  In  tliis  case,  the  section  in  quesii*' 
borrowed  from  the  Civil  Law  ;  this  fact  cannot  be  tkiad^ 
is  admitted  on  all  hands,  and  the  Court  has  been  rafffi«iW 
Dr,  Twiss)  to  the  Life  of  Sir  Leoline  Jenkins,  who  rlii* 
*  Eu^on  {Earl  of}  v.  S^^mour  (Lard  ff.\  2  CuR.  M 
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e  merit  for  having,  in  the  preparation  of  the  Statute  of      Mat  19. 
jmdtf  obtained  for  the  soldiers  of  the  English  army  and   n^~~Z. 
mariners  of  our  navy  the  full  benefit  of  the  testamentary       PoHmH, 
i  leges  of  the  Roman  Law,  and  an  exemption  from  the 
^sity  of  executing  a  will  in  writing.     Now^  that  exemp- 

having  been  avowedly  borrowed  fVom  the  Civil  Law^  From  the  Civil 
rder  to  shew  the  manner  in  which  it  should  be  applied,      ^' 

the  extent  to  which  the  exception  should  operate,  I 
k  that  code  may  be  fairly  resorted  to,  in  order  to  see  whe- 

it  was  the  intention  of  the  Legislature,  in  the  Stat.  S9 

2,  c.  3,  and  Stat.  1  Vict.  c.  26,  to  adopt  the  same  ex- 
i  on  with  some  limitation  as  to  the  persons  whom  it  was 
dude.  It  becomes  necessary,  therefore,  to  refer  to  the 
i  Law,  and  the  Court  has  been  referred  in  the  Ar^« 
b,  not  only  to  the  text  of  the  Code,  but  to  Commentators 
^e  text,  and  it  is  well  known  that  very  nice  and  subtle 
nctions  are  made  by  those  learned  writers.  1  shall  not 
r  into  a  long  disquisition  on  the  different  points  which 
3  Commentators  have  treated  of  in  their  expositions  of 
«w  ;  yet  I  have  looked  into  a  great  many  of  their  Com- 
bs, in  order  to  see  to  what  extent  they  considered  the 
law  dispensed  with,  in  respect  to  the  testamentum  mt/t- 
V  and,  as  far  as  I  can  collect  from  the  Commentators, 
only  difference  is,  whether  the  privilege  extended  to 
ers  in  quarters  or  in  garrison,  in  Hativii  aut  in  hyhemii, 
ell  as  elsewhere ;  but  all  agree,  as  far  as  appears,  on 
point — namely,  that  it  was  not  every  soldier  who  was 
led,  under  all  circumstances,  to  this  privilege ;  but  that 
IS  confined  to  those  who  were  expediiionibw  occupati, 
the  only  difference  which  prevailed  amongst  the  Com- 
tators  seems  to  be,  whether  a  soldier  was  to  be  considered 
peditione  when  in  garrison  or  winter  quarters,  or  whether 
fxpedition  was  then  at  an  end ;  all  agree  that  he  must  be 
rpeditiane.  In  its  origin,  the  testamentary  privilege  ex- 
ed  to  all  soldiers ;  we  have  it  positively  so  expressed  in  the 

book  of  the  Digest,  tit.  "  De  Testamento  Militit"  and 
*r  the  head  **  De  Origine  Privilegii  Mililii,"*  wherein 

*  Dig.  lib.  uix.  tit.  1,  I. 
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MiiT  19.  it  18  8tat^  (by  Ulpian)  that  the  iSrst  full  and  free  p 
I^rwiifnonfl  y  making  a  will  was  granted  to  soldiers  by  Julius  C 
Parish,  **  MtlUihtu  liberam  testamenti  Jactionem  primus  quidt 
Julius  Casar  concessit,^  This  was  the  origin,  acco 
many  of  the  Commentators^  of  the  privilege  of  a  s 
make  a  will  free  from  the  necessity  of  having  a  certf 
ber  of  witnesses  to  attest  it,  and  other  solemnities, 
goes  on : — <<  Sed  ea  concessio  temporalis  eraL  Pot 
primus  Divus  Titus  dedit ;  post  hoc,  Domitianus 
Divus  Nerva  plenissimam  indulgentiam  in  milites 
eamque  tt  Trajanus  secutus  est;  et  exinde  mandai 
ccepit  caput  tale ;"  and  it  quotes  the  chapter  "  De 
tis,**  to  shew  how  very  general  the  provision  was  ii 
origin,  and  it  continued  so  for  some  time  after :  the 
is  to  this  effect : — "  Cum  in  notitiam  meam  prolatum 
inde  testamenta  a  commilUonihus  relicla  pi-qferri  qua 
in  controversiam  deduct,  si  ad  diligentiam  legum  revo 
observantiam :  secutus  animi  met  integritudinem  ergi 
Jidelissimosque  commilitones,  simplicitati  eorum  com 
existimavi ;  ut  quoquomodo  testati  Juissent,  rata  es^ 
voluntas.  Faciant  igiiur  testamenta  quomodo  volent , 
quomodo  poterint  ;  sufficiatque  ad  bonorum  suorum  di 
faciendam  nuda  voluntas  testatoris"  Nothing,  therel 
be  clearer  than  tliat  the  privilege  given  to  soldiers  U 
will  in  any  form  extended  to  all  ranks  in  the  Romi 
at  this  time.  The  interpretation  which  the  gloss 
the  word  " simplicitas"  is  "a  want  of  knowled^ 
term  used  by  Justinian,  in  the  Institutes,*  being  "in 
The  gloss  on  the  words  ''  nuda  voluntas"  is  "  nisi  d 
tunc  enim  jure  communi  testari  debet"  Therefore, 
ing  to  the  gloss  on  the  text,  there  was  an  exception 
confined  the  privilege  to  soldiers  not  at  home,  wh* 
were  bound  to  conform  to  the  general  law.  So  si 
law  at  the  time  of  the  Digest.  Various  limitatio 
afterwards  imposed.  In  the  6th  book  of  the  Codi 
Testamento  Militis,"  is  a  passage  which  has  no  inc 
bearing  on  the  point  the  Court  is  now  discussing 

•  "  Propter  nimiam  imperitiam  eorum,'*     Lib.  ii.  tit.  J  I, 
t  Codic.,  tit.  21,  1 1  J. 
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>r  the  sake  of  the  gloss :— ''  Quanquam  miliium  Mat  19. 
2  juris  vin cults  rum  subjicianhir,  cum  propter  y>^""~ . 
tern  miUtarem"—the  note  in  the  gloss  here  is : —  PorisL 
'  miliiicB,**  as  if  in  contradistinction  to  **  iogaUe** 
goes  on :  **  quomodo  velintf  el  quomodo  possirU,  ea 
concedatur:  tamen  in  Valeriani  quondam  ceniurionis 
7  instUuto  etiam  jure  communi  accepU  audoritatem^ 
1 7th  law  of  the  same  title,  headed,  '*  Quando  miles 
uomodo  vuUy^  is  as  follows :  <*  Ne  quidam  putarent 
tempore  licere  militibus  testamenla  quoquomodo  vo- 
mponere;  sancimus  his  soUs  qui  in  expeditionibus 
sunt  memoratum  indulgeri  circa  ultimas  voluntates 
as  beneficium"  The  gloss  on  **  expeditionibus 
is  in  these  words :  '*  Idque  sive  sint  in  castris, 
ssaio,  sive  in  hybemisy  sive  in  prasidiis,  sive  in  sta- 
sedibus  sedetis  ac  iedibus."  That  is  the  gloss  on  the 
expeditionibus  occupati."  And  it  goes  on :  '*  suffix 
UJiat  in  expeditione,  licet  non  in  procinctu ;  alio^ 
'  aut  parum  distabit  miles  a  pagano :  **  and  refer- 
(lade  to  the  49th  Consultation  of  Cujacius,  which 
in  the  Argument^  and  it  appears  from  his  Comment, 
cius  was  of  opinion  that  the  privilege  extended 
s  who  were  in  castris  and  in  stativis.  He  says :  * 
lutem  quieritur,  an  non  aliier  valeat  testamentum 
ari  quam  sijiat  in  procinctu;  respondeo,  etiamsi 
n  procinctu  testamentum  valere  jure  militari,  modo 
yeditione,  in  castris,  in  stativis : "  so  that  it  was  not 
able  that  the  testament  should  be  made  in  expedi- 
it  might  be  made  in  castris  and  in  stativis*  He  adds : 
1  nihil  distaret  paganus  a  milite;  nam  el  a  pagano  in 
in  acie.y  in  hostico  quoquomodo  factum  testamentum 
*Tow,  according  to  this  opinion,  a  soldier  in  camp 
ter  quarters  might  make  a  will  without  observing 
mi  ties  of  the  law ;  "  modo  Jial  in  expediliane,  in 
stativis"  according  to  Cujacius ;  but  whether  the 
extended  to  soldiers  in  castris  and  in  stativis  is 
3f  doubt  amongst  commentators.     I  do  not,  how- 

*   Contull.  xWx.    Op.  t.  1,699.     Ed.  Par.  1658. 
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Mat  19.  ever  consider  that  General  Drummond  was  tit  coiirit  or  it 
j^y.^^jj~.  stativis;  the  question  is,  whether  he  was  m  espeditine. 
JPariik  Cujacius  goes  on :  *'  Ergo^  qui  in  expeditume  iesiaimr  wukt, 
in  castris,  in  Jbsxato,  ut  loquuntur,  imo  et  qui  in  k^bemii,  id 
meum  judicium  est,  in  staiiviSf  in  prasidiis.  Jure  mn&iant 
testamentum  facere  potest.  Ac  prmnde  non  est  necesse  irf 
adhiheat  legitimum  numerum  testiunij  ut  est  in  primafk 
tiiuli  *  De  Militari  Testamento/  in  Institute  uln  et  umm 
testem  sufficere  Theopkilus  nosier  scripsit.  Et  egsMJoi 
nullum  testem  necessario  requiro,  ac  satis  esse  opinor  si  slik 
probaiionihus  legitimis  constare  possit  de  voluntate  nul^' 
Therefore,  a  soldier,  in  those  circumstances,  might  maket 
will  without  the  solemnities  of  the  law,  but  he  must  ben 
expedilione  ;  otherwise,  in  his  opinion,  the  will  would  not  be 
good.  The  question,  therefore,  again  arises,  what  was  the 
**  expeditio?**  Calvin  (Kahl),  in  his  Lexicon  Juridtamf 
thus  explains  the  word :  "  propria,  profectio  cum  ^xpeMs 
militibus;*'  and  the  term  "  expediti  milites**  he  defines: 
*'  vel  in  expeditionibus  existentes  dicuntur,  quicunque  sunt  «i 
ipso  exercitu  aut  castris,  id  est,  eo  loco  quo  EeipubUca 
est  belli  apparatus^  seu  in  statione  illi  sunt,  seu  in  hybemis, 
aliubi,  pro  Jinibus  imperii  tuendis :  imo  quocunque  in  loeodt 
militia  causa,  ut  si  RonuBsint  ad  defensionem  urbis  coUocati  ss 
dispositi :  "  so  that  they  might  be  *'  on  an  expedition  "  ero 
when  in  Rome  itself,  if  they  were  called  out  to  defend  till 
city.  He  goes  on :  '*  Falsum  ergo  stationarios  ac  Hmesar* 
chas  non  rede  iestaturos  jure  militari,  quia  non  sint  in  eipe* 
ditionibus.**  Therefore,  it  was  not  strictly  those  alone  who 
were  actually  on  an  expedition  who  might  make  a  militiry 
will,  but  those  who  were  at  home,  provided  they  were  csW 
out  ad  defensionem  urbis.  And  he  refers  for  his  authoiiqr 
to  Ulpian.t  "  Miles  est,"  he  continues,  "  etiamsi  in  nostn 
non  est ;  et  nauarchi  ac  triearchi  classium,  jure  militsn 
testare  possunt ;  et  in  classibus  omnes  remiges  ae  noirftf 
milites  sunt ;  item  et  vigiles" 

So  far  as  we  have  gone,  therefore,  it  is  clear  from  thi 
passages  I  have  read  from  the  Digest,  and  the  Code,  ad 

*  In  voeibm.    Ed.  Genev.  1645. 
t  De  Bon.  Passus.  1.  i.  $  ult. 
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mrnents^  that  the  privilege  did  not  extend  to  soldiers  Kat  19. 
y  situation ;  that  they  must  be  in  expediivme^  or  in  ^  ~"  . 
or  til  hybemii,  or  they  must  have  been  called  out  PariA, 
purpose  of  defending  the  city.  Now,  we  find  by 
ond  book  of  the  Institutes^*  which  treats  expressly 
subject,  that  the  privilege  was  limited  to  persons  in 
situations : — "  Supradicta  diligent  observatio  in  ordi" 
testamentis,  militihus  propter  nimiam  imperiliam  eorum 
itionihut  {jmncipalilms']  remissa  est.  Nam  quamvis  ii 
legiiimum  numerum  testium  adhibuerint,  neqne  tdiam 
Titorutn  solennitatem  observaverint ;  recte  nihilominus 
tr,  videlicet y  cum  in  expeditionibus  oceupati  sunt ;  quod 
nostra  constilutio  introduxit:"  that  is  the  law  he  added 
Digest,  as  to  the  testamentum  fnilUare,  *'Quoquo  enim 
oluntas  ejus  suprema  inveniatur,  sive  scripta,  sive  sine 
ray  valet  testamentum  ex  voluntaie  ejus.  Illis  autem 
ibusy  per  qua  citra  expeditionum  necessitatem  in  aliis 
'I  suis  adibus  degunt,  minime  ad  vindicandum  tale  pri» 
m  adjuvantur;  sed  testari  quidem,  etsi  Jilu  familiarum 
ropier  militiam  conceduntur"  Therefore,  it  is  dear 
y  this  later  law^  modifying  the  law  as  it  originally 
'.,  the  privilege  was  confined  to  persons  expeditione 
ti,  and  that  if  a  soldier  made  a  will  ^*  citra  expedi* 
necessitatemy  in  aliis  locisy  vel  suis  iBdibus'*  he  must 
>niplied  with  the  general  law  as  to  the  solemnities  which 
ecessary  to  give  effect  to  a  will  at  Rome.  In  the  next 
(§3)  it  is  said  : — "  Sed  hactenushoc  illis  de  principa- 
mstitutionibus  conceditur,  quatenus  militanty  et  in  castris 
;"  so  long  as  they  were  engaged  in  actual  war.  '*  Post 
\em  vero  veteraniy  vel  extra  ctutra  f  fl/ifj  sifaciant  adhuc 
tes  testamentum :  communi  omnium  civium  Romanorum 
i  facere  debent:**  therefore,  the  veterans  (who  were 
alogous,  as  suggested  in  the  Argument,  to  general 
I  in  the  English  army,  but  persons  who  had  served 
oe  for  which  they  had  engaged^  and  had  been  dis- 
ci ob  honestam  causam)  were  excepted  from  the  pri- 
The  section  continues: — "  Etquod  in  castrisjecerint 

*  Inst.,  lib.  iL  tit.  II,  §1. 
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Mat  19.      tettamenium  turn  commutn  jure,  aed  quamodo  vdueriKty  fod 
rx  .      musionem  intra  annum  tantum  valebit :"  after  they  had  been 

PariA.  discharged,  if  when  extra  and  not  m  ca^ru,  they  aboiud 
make  a  will,  it  must  be  ''  communi  omnium  civium  Rommtanm 
jure**  It  goes  on : — "  Quid  ergo^  si  intra  annum  quit  deeeh 
serit,  conditio  autem  hceredi  adscripta,  pott  annum  extiterit  ? 
an  quati  militit  tettamenium  valeat  ?  Et  placet  valere,  quasi 
mUitit"  So  it  only  lasted  for  twelve  months  after  they  had 
been  discharged.  It  is,  therefore,  clear  from  the  Diged, 
the  Code,  and  the  Inttitutett  that  the  privil^re  was  confined 
to  persons  engaged  in  expedUione;  that  it  was  not  ei« 
tended  to  all  degrees  of  soldiers  under  all  circumstances,  hot 
only  to  those  qui  milUaverant,  or  who  were  expedkioiuim 
occupati.  And  there  is  a  note  by  a  Commentator  on  the  /iu(>- 
tutett  who  sums  up  the  whole  law  on  the  subject, — Vulteliu, 
De  Testamentit  Ordinandit.*  He  says: — **  (Him  anteJwh 
tinianumt  hoc  privUegium  commune  erat  miUUbuM  omnibut^  ti» 
in  expeditione,  tive  extra  eam  ettent;  ted  Juttinianut  iv* 
ttrinxitte  illud  videtur  ad  mUitet  eot  qui  in  expeditione  dege- 
rent.  Non  igitur  exittimandum  ett  ti  tettamenium  est  miU^ 
tettamenium  illud  ette  miUtare;  nam  tive  jut  quod  Juttiniami 
pottea  introduxit  spectet^  muUi  tunt  miUiet  qui  famen  urn 
UeBuit  of  int  militant  aui  in  expeditione  degunt"  Nothing  can  be  mare 
and  comments,  gatisfactory  to  shew  that,  according  to  the  Roman  text  Uir, 
and  the  Commentators,  this  was  not  a  privilege  granted  uni- 
versally to  all  soldiers,  but  only  to  those  who  were  in  the 
situations  I  have  mentioned. 

So  much  for  the  text  law,  and  the  principles  derived 
from  that  law.  I  now  come  to  consider  our  own  authori- 
tiesy  and  the  first  is  Swinburne,  a  very  high  authority  on 
the  doctrines  of  testamentary  law  and  of  the  former  Sta- 
tutes. Swinbumef  speaks  of  three  sorts  of  privileged  tef 
taments,  and  the  first  of  these  is  the  tettamenium  miliiitf  ^ 
which  he  gives  a  long  explanation,  and  he  says  (in  §  14): 
"  After  we  have  viewed  what  privileges  do  belong  to  sol- 
diers, it  shall  be  expedient  to  shew  what  manner  of  soldieff 
they  be  to  whom  these  privileges  are  granted.     Wherefore^ 

♦  Lib.  ii.  c.  10.  f  P.  1,  §§  13, 14. 
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inderstand  that  there  be  three  sorts  of  men,  which       Mat  19. 

in  law  by  the  name  of  soldiers.     The  6rst  be  f),^njj]jj^y 
tati,  *  armed  soldiers ;'  the  second  be  milUes  liie*       PariaL 
ered  soldiers/  as  doctors  of  the  law ;  the  third 
lUes  ccelesies,  <  celestial  or  heavenly  soldiers,'  as 

and  divines:  for  so  the  law  doth  term  them. 
Of  the  6rst  sort,  either  they  be  such  as  lie  safely  in 
i  or  place  of  defence,  or  besieged  by  the  enemy, 
idiness  to  be  employed  in  case  of  invasion  or  re- 
d  then  they  do  not  enjoy  these  military  privi- 

this  there  may  be  some  doubt ;  '*  or  else  they  be 
i  in  expedition,"  the  term  used  in  the  Inslituiet, 
d  Code,  '^  or  actual  service  of  wars,  and  such  are 

at  least  during  the  time  of  their  expedition, 
ley  be  employed  by  land  or  water,  and  whether 
'semen  or  footmen."  Therefore,  according  to  8  win- 
s  was  the  interpretation  of  the  words  used  in  the 
rliament,  and  only  those  soldiers  were  entitled  to 
^e  who  were  "  in  expedition,  or  actual  service  of 
riy  the  very  words  of  the  Acts, — "  in  actual  mili- 
e  ;"  and  it  is  probable  that  the  words  in  the  Sta- 
luds  were  taken  from  Swinburne,  with  this  slight 
Mr.  Burge  (whose  work  was  cited  in  Argument) 
;he  words  "  qui  in  expeditionibus  sunt,**  by  *<  actual 
irvice,  that  is,  actual  service  of  war."  It  is  ne- 
erefore,  that  the  words  should  have  some  mean- 
lould  in  some  degree  limit  the  privilege.    And  the 

been  indebted  to  the  industry  and  learning  of 
for  proofs  that  all  the  Codes  of  Europe  have  so 
i  privilege,  a  number  of  instances  having  been 
Im  from  different  writers  and  different  codes, 
e  the  authorities  to  which  the  Court  has  thought 
y  to  refer,  to  shew  the  principle  of  the  exemption, 
idmitted  to  be  a  privilege  borrowed  from  the  Ro- 
nd  engrafted  upon  our  own  Statute  law',  and  that 
universal  privilege,  but  is  enjoyed  by  soldiers  only 
iar  situations,  and,  therefore,  where  our  own  law 

•   CoL  Law,  4.  vol.  3&k 
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furnishes  no  actual  decisions  to  guide  the  Court  in  putting 
an  interpretation  upon  particular  words,  which  must  hiTe 
some  meaning  or  limitation,  the  Court  may  derive  some 
assistance,  as  to  the  principle  of  the  exemption,  from  theie 
authorities. 

But,  as  I  have  before  stated,  there  is  one  case  in  whidi 
this  question  has  received  some  degree  of  interpretation  at 
least  from  a  decision  in  these  Courts.     The  case  is  that  of 
Shearman  v.  Pi^ke,  Hil.  T.  1724.*     The  case   was  this: 
J.  W.  enlisted  as  a  soldier  in  the  service  of  the  East-India 
Company,  and  accompanied  Governor  Pyke  to  St.  Helena, 
who  employed  him  in  his  service  as  cook,  and  gave  him 
wages,  in  addition  to  his  pay  as  a  soldier.     In  1718,  the 
governor  left  St.  Helena,  to  proceed  to  Bencoolen,  but  at 
Batavia,  in  1719,  they  were  informed  that  the  factory  at 
Bencoolen  had  been  cut  off  by  the  natives.     They  sailed 
from  Batavia  to  Moco  Moco,  and  thence  to  Madras,  and 
thence  to  Bencoolen,  to  re-establish  the  factory.    So  far  they 
were  on  an  expedition.    About  October,  1720,  they  returned 
to  Moco  Moco,  and  in  January,   1720-21,  J.W.,  being  ill 
with  a  fever  and  flux,  died  in  the  hospital.     Being  asked  bj 
J.  P.  and  M.  S.  to  make  his  will,  he  replied,  *'  I  give  all  I 
have  to  my  master,  and  I  will  give  nothing  from  him,  and 
ril  make  no  other  will ;  he  may  dispose  of  it  as  he  pleases." 
On  the  22nd  January,  two  days  after  his  death,  the  wit- 
nesses signed  a  schedule  of  the  contents  of  the  will,  and 
made  oath  thereof  at  Moco  Moco.     J.  P.,  one  of  the  wit 
nesses,  died  on  the  voyage.     This  will  was  propounded  by 
Governor  Pyke,  as  a  nuncupative   will,  and  opposed  by 
Shearman,  one  of  the  next  of  kin.     The  case  was  argued  on 
both  sides.    Reference  was  made  to  the  Stat.  29  Car.  2,  and 
it  was  contended  that  it  did  not  apply  to  the  deceased,  as  a 
soldier  in  actual  military  service,  for  that  the  exemption  was 
not  restricted  to  soldiers  in  an  engagement  or  in  imminent 
danger,  but  was  given  on  tHe  ground  of  imperitia  and  ign^ 
ranlia  juris  ;  that  a  seaman  at  sea  was  not  in  danger,  aoii 
that  the  privilege  should  be  construed  in  the  most  extensiV 


•  Dr.  Andrew8*8  MS.  Notes. 
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nner ;  and  reference  was  made  to  Cujacius^  and,  in  fact^       Mat  19. 

arguments  used  were  similar  to  those  employed  on  the  ^^  ~"" 
sent  occasion.  On  behalf  of  the  next  of  kin,  it  was  ParM. 
ned,  that  the  exemption  was  confined  to  soldiers  in  an 
agement  or  actual  danger,  otherwise^  it  would  include  a 
lier  on  duty  at  Whitehall.  The  words  of  the  Court  are 
se  :  '*  It  is  agreed,  the  will  cannot  be  good  unless  within 
privilege.  A  mariner  on  shore  is  not  within  the  Sta- 
*.  Those  who  are  enlisted  in  the  service  of  the  Company 
e  the  same  privilege  as  those  in  the  service  of  the  Crown, 
I  though  he  acted  as  cook,  that  does  not  take  away  the 
vilege  of  the  soldier.  He  was  not  only  a  soldier,  but  was 
>n  an  expedition.  The  proof  is  not  clear  whether  the 
ledition  was  over  or  not ;  one  witness  swears  he  died  on 

passage ;  he  was  certainly  engaged  in  the  service.  Will 
enounced  for.**  So  that  it  appears  doubtful  on  what  par- 
ilar  ground  the  decision  turned;  whether  because  he  was 
ertainly  engaged  in  the  service,"  or  whether,  because  it 
s  doubtful  *'  whether  the  expedition  was  over  or  not," 
i  in  returning  to  Moco  Moco,  he  became  ill^  and  died  in 
;  hospital. 

This  is  a  decision  on  the  question  as  far  as  it  goes.  If  it 
1  been  decided  on  the  ground  of  the  deceased  having  been 
^aged  in  actual  service  at  the  time,  it  would  have  been  in 
nt ;  but,  unfortunately,  the  words  at  the  end  of  the  sentence 
y  render  it  doubtful  on  what  point  the  decision  turned. 
It  I  think  it  clear  that  the  Judge,  who  was  Dr.  Bettes- 
•rth,  considered  that  the  question  had  not  received  a 
licial  decision,  and  it  appears  that  he  had  directed  the 
legation  to  be  reformed  by  setting  forth  the  expedition  on 
lich  the  party  deceased  had  been  engaged ;  so  I  presume 
it  the  Allegation  had  been  objected  to  on  that  ground. 
It  I  think  it,  on  the  whole,  clear  that  the  principle 
opted  in  that  case,  with  the  limitation  *'  in  actual  mili- 
ry  service,"  is  that  every  soldier  was  not  entitled  to  the 
:eniption  contained  in  the  clause  of  the  Statute  of  Charles 

but  that  it  was  confined  to  such  as  were  on  an  expedi- 
>n— in  actual  military  service,  that  is^  in  cxpedilione.  The 
't'stion,  then,  comes  to  be  considered,  what  was  the  situa- 
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Mat  19.     tion  of  General  Drummond  at  the  time  when  he  made  thu 

PariMh,  '^^^  Allegation  pleads  that  the  deceased,  at  the  date  of  die 

will  and  of  his  death,  was  a  major«generAl  on  full  pay.  Tbeiit 
if  this  were  sufficient  to  give  the  exemption,  every  major* 
general  in  the  army  on  full  pay,  and  every  full-pay  officcTi 
would  be  in  the  same  situation.  Then  it  is  pleaded  that  the 
duties  of  his  office  extended  to  the  troops  of  the  Royal  Ar- 
tillery abroad  as  well  as  in  England ;  that  he  waa  subject  to 
military  law,  and  'liable  to  be  sent  upon  foreign  service 
when  required  (so  is  every  officer  and  every  soldier  in  the 
corps)  ;  and  that  he  was  as  completely  in  the  actual  service 
of  her  Maje;$ty  as  if  serving  with  a  British  regiment  on  fo- 
reign service — but  so  is  every  officer  and  soldier  :  this  is  a 
general  and  universal  description, applicable  to  all  on  fuU-paj 
or  half-pay— all  are  in  the  actual  service  of  her  Majesty.  I 
do  not  consider  that  the  words  '*  in  actual  military  service  " 
apply  to  a  person  in  General  Drummond's  situation,  not 
living  within  the  walls  of  a  garrison,  as  far  as  appears,  but 
wis  adibus  ;  and  even  if  he  were,  I  am  of  opinion  he  wai 
not  ''  in  actual  military  service."  On  this  ground,  there- 
Not  a  valid  fore,  I  am  of  opinion  that  this  is  not  a  Valid  will,  not  being 
^^  attested  as  required  by  the  Act.    It  would,  consequently, be 

of  no  use  to  admit  the  Allegation  to  proof,  as  all  the  fads 
are  before  the  Court,  which  could  not  come  to  a  different 
conclusion  if  it  had  the  evidence  before  it.  I  am  of  opinion, 
therefore,  that  I  must  reject  this  Allegation.  Of  course,  it 
is  with  very  great  pain  that  the  Court  finds  itself  under  the 
necessity  of  so  doing ;  but  I  think  it  best  to  express  mj 
opinion  of  the  law  at  once.  Although  this  decision  maj 
place  the  family  of  General  Drummond  in  an  unpleasant 
situation,  1  am  not  prepared  to  say  that  the  privilege  would 
be  advantageous  to  the  great  body  of  the  army,  which  it 
would  leave  open  to  fraud,  imposition,  and  malpractices;  I 
think,  therefore,  1  do  not  inflict  a  great  injury  upon  tbem 
by  delivering  this  opinion  of  the  law.  I  am  of  opinion  that 
Allegation     I  ought  to  reject  this  Allegation,  and  I  do  reject  it. 

Proctors  : — Cherrili,  f<»r  the  executrix  ;    TMs,  for  the  next  of 
kiu.  V 
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Blake  o.  Knight. — Cause, — This  was  a  cause  of  bring-  Attestation. 
mg  into  the  R^stry  the  probate  of,  and  proving  in  solemn  ~^'f®  j!)*^ 
form,  the  will  of  Edmund  Blake,  of  Nether  Stowej,  So- nessestoawilU 
merset,  who  died  17th  December,  1838,  aged  70.  The  gU^^^^^j  ^ 
will  bore  date  6th  September,  1838;  probate  was  granted  ed.  sealed,  pub- 

in  common  form  on  the  5th  January,  1839,  and   was  called  *>f^c^»  and  de- 
i.i/%iT^i  ,«*«\i  .     clared  in  their 

in  on  the  19th  February,   1842,  and  the  executor  put  m  presence,    de- 
proof  of  the  will  per  testes,  on  the  part  of  John  Blake,  the  pose  that  it  was 
brother  and  one  of  the  next  of  kin  of  the  deceased,  who  left  ledged,  and  be- 
a  widow  as  well  as  a  brother,  but  the  widow  had  died  *"«^e  that  it  was 
about  tmo  years  before  the  probate  was  called  in.    The  pur-  jjjeip  pregence, 
port  of  the  will  was  to  provide  for  the  widow  an  annuity  of  or  when  they 
£150  for  her  life,  and   to  give  the  bulk  of  the  property  Ji^iu'nV  swear 
(amounting  in  the  whole  to  £7,000)  to  John  Knight,  the  to  that  extent : 
executor  named  in  the  will.    The  paper  was  all  in  the  hand-  ^^    rircum-  ^ 
writing  of  the  deceased,  and  it  purported  to  have  been  stances  sup- 
"  signed,  sealed,  published,  and  declared  by  the  testator,  KS^^^utioS] 
as  and  for  and  to  be  his  last  will  and  testament,  in  the  pre-  and    that  the 
lence  of  three  witnesses,  and  to  have  been  attested  by  ^^^^^  I"  ^"^ 
them  in  his  presence,  and  that  of  each  other.     It  was  dis-  a  case,  to  re- 
puted on  the  ground  that  it  was  not  proved  that  the  de-  ^^^^  ^***'  ^^^ 
*  o  r  Witnesses 

ceased  signed  the  paper  in  the  presence  of  the  witnesses,  or  should  depose 
that  the  signature  was  on  the  paper  at  the  time  they  were  •ffi"na^«ve*y» 
present  and  attested  it,  or  if  it   was,   that  the  deceased 
acknowledged  the  signature  in  their  presence. 
The  attesting  witnesses  deposed  as  follows : — 

William  Brewer,  a  small  farmer,  aged  62,  stated  that  the  Evidence, 
deceased  bad  been  writer  to  an  attorney,  but  lived  latterly  inde- 
pendent. On  the  day  the  will  was  attested,  the  wife  of  the  wit- 
sess  (who  was  then  in  business  as  a  tailor)  told  bim  that  the 
deceased  "  was  wanting  bim,  bis  son,  and  his  apprentice,  to  go  up 
to  bim  to  sign  bis  will,  or  witness  his  will,  or  something  of  that 
lort."  It  was  the  evening ;  and  witness  went  up  to  the  deceased^ 
house,  taking  bis  son  and  bis  apprentice  Sellick.  When  they  got 
to  the  bouse  of  the  deceased,  Mrs.  Blake  opened  the  door,  and 
shewed  them  into  a  small  room  on  the  ground-floor,  where  the 
deceased  was  sitting  with  his  back  towards  them.  The  deceased, 
who  was  deaf,  turned  round  on  his  chair  to  look  at  them,  when 
his  wife  announced  their  arrival ;  be  did  not  rise ;  be  was  rather 
crippled  in  the  leg.     The  witness  sat  down  on  one  side  of  bim. 
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May  19.  "^^^  ^^^  ^^>  ^^^  other  two  a  little  oiT  from  him,  on  the  other 
—  ^  side.  The  rooin  was  very  small.  There  was  nobody  else  in  tht 
Blokes, Knight.  ^^^^  ^^^  ^j^^  witnesses,  the  deceased,  and  his  wife,  except  t 
little  child.  After  talking  of  indifferent  things,  the  deceased 
took  out  a  paper  either  from  the  drawer  of  the  little  table  tt 
which  he  was  sitting,  or  from  out  of  a  portable  writing-desk  that 
was  upon  it.  It  was  folded,  and  he  spread  it  abroad  before  them, 
saying,  "  This  is  my  will ;  it  is  a  small  will,  written  on  one  sheet 
of  paper,  and  all  on  one  side ; "  and,  turning  \o  the  witness,  be 
said,  "  Will  you  sign  it?  "  or  "  Will  you  witness  it  ?  "  Witnew 
took  the  pen  and  wrote  his  name :  most  likely  the  deceased  told 
him  where  to  write  it,  or  he  should  not  hare  known  ;  he  dare  say 
the  deceased  said  to  him,  <<  Put  it  here,"  where  he  did  write  it,  io 
the  presence  of  the  deceased  and  of  the  other  witnesses.  As  sooo 
as  the  witness  had  written  his  name,  he  went  back  to  his  seat,  and 
sat  down  again.  Then  the  deceased  asked  the  others  to  sigo, 
and  they  did.  When  they  had  so  done,  the  deceased  put  the  will 
away  again  in  the  drawer  or  desk.  Before  they  signed,  the 
deceased  said  that  "  he  had  made  a  mistake  in  it,  but  he  had  recti- 
fied it  at  the  bottom."  He  did  not  sign  the  paper  in  witoe«*i 
presence  ;  he  did  not  use  pen  or  ink  while  witness  was  with  him; 
he  did  not  say  that  he  had  written  it  himself,  otherwise  than  as  by 
what  he  has  deposed ;  he  did  not  say  that  he  had  signed  it.  Tbi 
witness  can  not  say  that  it  had  been  signed  when  he  saw  it ;  he  would 
not  swear  that  Mr.  Blake's  name  was  not  to  it  when  he  signed  his; 
but  he  did  not  see  it ;  that  is,  he  does  not  remember  that  he  saw 
it.  He  has  no  recollection  at  all  of  having  seen  Mr.  Blake*s  sig- 
nature at  the  foot  of  the  will  when  he  signed  his  name  to  it;  he  is 
very  sure  that  it  was  not  signed  by  Mr.  Blake  in  his  presence, 
and  that  he  did  not  say  of  any  name  to  it  that  it  was  his,  or  of  bis 
writing,  or  any  thing  to  that  effect.  The  paper  being  shewn  to 
the  witness,  he  said  that  the  deceased  wrote  nothing  in  his  pre- 
sence on  that  occasion.  He  did  not  sec  the  name  '*  Edmand 
Blake  "  at  that  time,  as  he  saw  it  now,  opposite  the  seal  at  the 
end  of  the  will ;  there  was  no  seal  there  then  ;  of  that  he  is 
certain  ;  and  he  does  not  think  that  the  name  was  there,  but  be 
does  not  swear  that ;  he  is  sure  that,  if  it  was  there,  the  deceased 
did  not  by  any  thing  he  said  acknowledge  it  to  be  his  signatore. 
He  did  no  more  than  say  it  was  his  will,  and  that  it  was  a  short  or 
little  one.  Witness  thinks  now,  that  when  the  deceased  held 
the  paper  in  his  hand,  telling  them  that  it  was  his  will,  he  read  the 
first  words  of  it  to  them  :  "  This  is  the  last  will  and  testament  of 
me,  Edmund  Hhike;''  as  much  as  that  he  thinks  he  read  aloud. 
On  interrogatory,  the  witness  said  the  room  was  not  above  nine 
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T  ten  feet  square.    The  deceased  was  sitting  at  a  little  table  not       Mat  19. 
ir  from  the   fire-place ;    there  was  just  room  enough  for  the  j*  . 

ritness  to  sit  almost  by  the  side  of  him.     Mrs.  Blake  sat  opposite  '      ^ 

be  witness,  on  the  other  side  of  the  fire-place,  and  the  other  wit- 
esses  on  the  other  side  of  Mr.  Blake.  Each  person  in  the  room 
oald  see  what  any  one  of  the  others  did.  When  the  witness  was 
.bout  to  sign  his  name,  he  left  his  place  and  went  round  the 
ieceased.  He  was  at  his  right  hand  when  he  wrote  his  name. 
The  only  way  in  which  that  change  of  his  position  could  affect 
he  view  of  the  other  witnesses,  would  be,  as  he  supposes,  that 
hey  saw  almost  better  what  be  (witness)  did  than  if  he  had  been 
>n  the  side  of  the  deceased  on  which  the  witness  sat.  He  did  not 
mow  the  contents  of  the  clause  of  attestation. 

Charles  Sellick,  tailor,  aged  20,  stated  that,  on  the  day  in  ques- 
tion (his  birth- day,  he  being  then  seventeen),  he  went  with  Mr. 
Brewer  to  the  deceased's  house,  to  sign  his  will.  They  found 
bim  sitting  in  a  small  room,  and  he  said  "  he  wanted  them  to 
sign  his  will."  They  all  sat  down,  the  last  witness  between  Mr. 
Blake  and  the  fire-place,  and  the  other  two  at  the  other  side  of 
the  room.  The  deceased  then  took  his  will  from  a  writing-desk 
brought  to  him  by  his  wife ;  he  took  it  up  by  a  corner  of  it,  and 
md  '*  Mine  is  a  short  will ;  it  is  written  on  one  sheet  of  paper.** 
lie  then  asked  the  last  witness  to  put  his  name  to  it,  and  for  that 
purpose  to  sit  down  at  a  table  on  the  right  hand  of  the  deceased, 
"who  placed  the  will  there,  open.  Brewer  wrote  his  name  where 
the  deceased  pointed  out  to  him.  The  younger  Brewer  and 
^tness  then  did  the  same,  the  deceased  pointing  out  the  place  to 
«ach  in  turn.  Mr.  Blake  read  a  part  of  the  beginning  of  the 
irill ;  just  so  much  as  said  that  it  was  his  will ;  and  he  pointed  out 
to  them  a  place  in  the  middle  of  the  will,  where  he  had  made  a 
inistake,  which  he  said  he  had  corrected  at  the  bottom  ;  he  made 
them  all  stand  up  to  see  where  the  mistake  had  been  made,  where 
he  had  written  the  correction  of  it  at  the  bottom.  The  witness  is 
^oite  sure  that  Mr.  Blake  did  not  sign  the  will  then  or  at  any  time 
in  his  presence;  be  does  not  remember  having  seen  his  name  to 
the  will,  and  he  is  quite  positive  that  Mr.  Blake  did  not  point  it 
OQt  to  him.  He  said  it  was  a  will,  all  in  his  own  handwriting. 
The  witness  will  swear,  to  the  best  of  his  belief,  that  the  name 
^  Edmund  Blake  **  at  the  foot  of  the  will  was  not  upon  it  when 
vitoess  wrote  his  name  there.  He  was  a  youngster,  unused  to 
tbe  form  of  such  things,  and  did  not  think  any  thing  of  it.  He  is 
^aite  certain  that  the  seal  was  not  there  at  the  time ;  he  will  not 
tear  positively  that  the  name  was  not,  but  only  that  he  does  not 
Member  it. 
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Mat  10.  ^^  interrogatory,  he  stated  that  the  room  was  very  small,  tad 

that  nothing  could  be  done  without  his  seeing  it.     He  did  not 

BlakevJCnighL  ^^^^  ^y^^  contents  of  the  clause  of  attesUtion. 

George  Brewer,  tailor,  aged  thirty-six,  depoaed  that,  on  ihmr 
entering  the  room,  Mrs.  Blake,  telling  the  deceased  that  they  wen 
come  up  to  sign  his  will,  brought  him  a  writing-desk.  Tin 
deceased  held  up  the  paper  by  one  corner,  and  told  them  it  wm 
his  will,  and  something  about  a  mistake  he  had  made  io  it,  and 
how  he  had  rectified  it  at  the  bottom,  shewing  them  where  tlw 
mistake  had  been  made  and  how  he  had  rectified  it.  He  read 
some  of  the  will, — some  of  the  top  part,  and  some  of  the  bottoo. 
He  cannot  say  whether  the  deceased  signed  the  will  or  doc; 
witness  did  not  take  any  notice  of  that.  He  remembera  Mr.  Blake 
dipping  the  pen  in  the  ink  and  giving  it  to  them;  but  whether  be 
wrote  any  thing  himself  or  signed  his  name  to  it,  he  cannot  sar. 
He  does  not  recollect  any  thing  about  a  seal  to  it.  He  had  a  littk 
child  with  him,  and  his  attention  was  to  the  child.  Mr.  Blab 
might  have  signed  his  name  to  the  will  in  their  presence  aid 
witness  not  have  noticed  him.  He  was  a  very  tall  or  long  mfut, 
and  he  lounged  rather  over  the  table.  Witness  is  rather  doobcfil 
if  his  father  could  have  seen,  as  he  sat,  what  Mr.  Blake  did  then. 
The  witness  did  not  know  that  it  was  requisite  that  he  should  tm 
the  deceased  sign  his  will ;  and  whether  he  did  or  did  not  sign  it  is 
his  presence  and  that  of  the  other  witnesses,  he  is  no  further  aUe 
to  say.  His  memory  is  bad,  and  he  did  not  know  he  shoald  bt 
called  upon. 

On  interrogatory,  he  deposed  that  he  did  not  know  the  contesti 
of  the  clause  of  attestation  when  he  signed  his  name ;  he  wooU 
not  swear  that  it  is  not  what  Mr.  Blake  read,  but  his  memoiy 
would  not  serve  him  to  say  if  it  were  or  not ;  and  he  was  not  psj* 
ing  particular  attention. 

1842. 
Dec.  22.  AddamSf  D.,  for  the  executor. — There  were  many  persooi 

AaGaMXNT.  who  might  have  contested  this  will,  if  they  had  pleased,  and 
one  of  them  was  the  widow.  She  would  have  been  a  coo* 
petent  witness  in  this  cause,  and  might  have  been  examined 
to  prove  the  will.  The  party  opposing  the  will  has  delayed 
his  opposition  till  after  the  widow's  death.  There  is  no  sub- 
stantive proof  that  the  will  was  not  executed  in  conformity 
with  the  Act ;  but  the  witnesses,  speaking  now,  deposuig 
against  their  own  act,  have  some  doubt  whether  the  will 
was  or  was  not  signed  by  the  deceased  in  their  presence. 
But  this  doubt  is  insufficient  to  overthrow  the  will.    The 
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testator  had  been  a  writer  in  an  attorney's  office,  and  a  more     .  Mat  19. 
nethodical  instrument  was  never  seen.    The  Court  is  asked  HA-jtiT^li^jt* 
to  believe  that  the  will  was  not  signed  at  the  time  of  attesta* 
ion,  from  a  scnrt  of  inferential  deposition  of  the  witnesses, 
irho  do  not  reooUect  whether  the  name  was  there  or  not,  but 
irho  will  not  swear  that  it  was  not. 

Elphinskme,  D,,  on  the  same  side,  cited  ElUs  v.  Smith.* 
fFkiie  V.  Briiish  AlMieumf     Wright  v.  Wright.X 

Haggard,  D.,  for  the  brother  and  next  of  kin.  The  Sta* 
tute  requires  that  a  will  shall  be  signed  by  the  testator  at 
the  foot  or  end,  and  that  the  signature  shall  be  attested  by 
witnesses.  What  is  meant  by '*  attest  ?  *'  The  taking  up 
the  paper  and  saying,  '*  This  is  my  will, — attest  it,"  is  not 
enough  to  satisfy  the  requisites  of  the  present  Statute.  [Pbb 
Cdriah. — There  is  no  affirmative  evidence  that  the  will  was 
ngned  at  the  time,  and  the  witnesses  do  not  recollect  that 
they  saw  the  signature ;  but  there  are  cases  of  wills  pro- 
nounced for  in  opposition  to  the  deposition  of  witnesses : 
the  Court  would  not  believe  them.  If  these  questions  are 
lo  be  raised,  no  executor  can  venture  to  take  probate  of  a 
will  in  common  form ;  in  every  case  the  paper  must  be  pro- 
pounded.] The  witnesses  are  certain  that  there  was  no 
•eal,  and  the  name  is  so  connected  with  the  seal  that  it  could 
Dot  have  escaped  attention. 

Harding,  D.,  on  the  same  side. 

Addams,  in  reply.  There  is  positive  evidence  of  signing 
b  the  presence  of  the  witnesses  in  the  attestation-clause. 

Elphifutone.  A  will  is  not  a  will  till  it  is  signed.  Re 
Q^^*§  Consequently,  a  testator's  acknowledgment  of  his 
**  will"  is  an  acknowledgment  of  his  signature. 

PxR  CuBiAM. — This  is  too  important  a  case  to  be  decided  CWr.  ado,  vuh. 
How.  ^ 

Sir  H.  Jbnmsr  Fust. — The  property,  at  the  time  when     isia 
the  will  was  proved,  was  sworn  not  to  amount  to  £7,000,  May  19. 
md  consequently,  as  the  widow,  if  the  deceased  was  dead  Jwdomimt. 
intestate,  would  have  been  entitled  to  one  half  of  this  sum 

•  1  Ves.  jun.  11.  t  6  B'mg.  310.  f  ^  M.  &  P.  316. 

h  1  Notes  of  Ca.  170. 

vol..  II.  2  z 
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.  Mat  19.     (there  being  no  child),  and  the  brother  to  the  other  half, 

Blak  "jF  *  hi  ^^*  interest  of  the  widow  would  have  been  larger  under  m 

intestacy  than  under  the  will^  since  an  annuity  of  £1&0  it 

not  equal  to  £3,500  ;  so  she  would  have  been  a  oompetaK 

witness  to  prove  the  will^  as  it  would  be  to  her  prejuctioei 

It  is  alleged  that  the  brother  was  ignorant  of  Uie  existence 
of  the  will  at  the  time  of  the  testator's  death  ;  yet  no  stepi 
were  taken  to  call  in  the  probate  from  DecerobeTy  1838,  wbea 
the  deceased  died,  till  July,  1842,  when  the  ezecatorwai 
put  on  proof  of  the  wilt.  Under  these  circumstances,  the 
party  opposing  the  will  cannot  be  entitled  to  any  very  fi- 
vourable  consideration  ;  he  is  entitled  to  the  benefit  whidi 
the  law  will  give  him,  but  not  to  any  beyond  the  law. 
Facts  on  face  Before  I  consider  the  evidence,  I  will  look  at  the  wifl 
of  thewUl.  .^jf  j^^  deceased  is  described  by  one  of  the  witnesses 
as  having  been  a  writer  to  an  attorney.  The  will  is  terj 
clear  and  distinct ;  it  appears  to  have  been  written  with  greit 
Care  and  deliberation ;  it  is  of  some  length,  reciting  the  di^ 
ferent  descriptions  of  property  he  possessed  ;  and  in  one  put 
certain  words  were  inserted  by  mistake,  which  were  strad[ 
out  by  him,  and  the  alteration  is  adverted  to  in  the  atteiti- 
tion-clause,  at  the  conclusion  of  the  will.  The  attestation  ii 
very  special  in  itself:  *<  Signed,  sealed,  published,  and  d^ 
clared  by  the  said  Edmund  Blake,  the  testator,  as  and  for  and 
to  be  his  last  will  and  testament,  in  the  presence  of  us,  wbo^ 
in  his  presence,  at  his  request,  and  in  the  presence  of  eidi 
other,  have  subscribed  our  names  as  witnesses,  the  wonb 
'  dated  twenty,'  in  the  sixteenth  line,  having  been  first  obli- 
terated." Nothing  can  be  more  distinct  and  precise  thin 
this  attestation-clause  ;  and  on  the  face  of  the  paper,  with 
such  an  attestation-clause,  it  would  be  almost  impossible  for 
any  person  to  entertain  a  doubt  whether  or  not  it  had  been 
executed  within  the  provisions  of  the  Act. 
The  evidence.  According  to  the  first  witness,  William  Brewer,  the  de- 
ceased produced  the  paper  either  from  a  drawer  or  a  writing- 
desk;  it  was  folded,  and  he  spread  it  open;  he  called  the 
attention  of  the  witnesses  to  a  mistake  in  the  body  of  the 
will,  and  to  the  correction  of  it  in  the  attestation-clause; 
and  he  read  so  much  of  the  will  as  *<  This  is  the  last  will  and 
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nent  of  me,  Edmund  Blake;"  he  asked  him  and  the       Mat  19. 

witnesses  to  sign  it  as  witnesses  to  his  will^  describing  nuk^wJSMioki 
bis  will, — <«  This  is  my  will ;"  but  the  witness  does  not 

that  the  name  '^  Edmund  Blake"  was  there  at  the  time, 
rh  he  will  not  swear  it  was  not,  but  he  is  sure  the  de- 
d  did  not  acknowledge  it  to  be  his  signature,  if  it  was 
,  and  it  was  not  signed  in  their  presence.  From  this 
!8s's  evidence,  therefore,  it  would  appear  that  the  paper 
insigned  at  the  time  when  they  attested  the  execution 

e  second  witness  is  the  apprentice,  who  says  he  was  a 
^ster  at  the  time,  and  did  not  think  much  about  the 
■r,  and  therefore,  possibly,  he  may  have  forgotten  the 
nstances.  He  will  not  swear  positively  that  the  name 
lot  there,  but  only  that  he  did  not  remember  it. 
e  other  witness  is  the  son  of  the  first  witness.  He  re- 
3ers  the  deceased  dipping  the  pen  in  the  ink  and  giving 
the  witnesses ;  but  whether  he  wrote  any  thing  with  it 
?lf,  or  signed  his  name,  he  cannot  say.  Neither  he  nor 
ther  witnesses  knew  the  contents  of  the  attestation- 
3  at  the  time  they  signed  the  will.  Now,  how  can  that 
rhen  the  deceased  took  such  pains  to  point  out  to  the 
sses  that  the  mistake  made  in  the  body  of  the  will  was 
ed  in  the  attestation-clause  ?  It  is  utterly  impossible  to 
me  that  they  did  not  know  what  they  were  doing ;  but 
leem  very  unwilling  to  recollect  any  thing.  The  third 
ss  says :  "  I  did  not  know  the  contents  of  the  clause 
lestation  to  it  when  I  signed  my  name ;  I  would  not 
'  that  it  is  not  what  Mr.  Blake  read ;  but  my  memory 
lot  serve  me  to  say  if  it  were  or  not,  and  I  was  not 
g  particular  attention  to  what  was  read  by  the  de- 
L- 

o  other  witnesses  have  been  examined  to  prove  that 
mdwriting  of  the  body  of  the  will  and  of  the  signature 
deceased's. 

»e  are  the  circumstances  under  which  this  will  comes 
i  the  Court,  on  the  evidence  of  the  three  witnesses 
lave  subscribed  their  names  as  attesting  the  execution, 
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Mat  19.     —that  it  was  iigned,  sealed,  published,  and  dedsied  Ifj 
^^^/^]r\^  the  testator,  as  and  for  and  to  be  his  last  will  and  tesUment, 
in  their  presence;  yet  the  witnesses  now  say  they  did  not 
know  the  contents  of  this  attesUtion-clause,  though  ihsy 
signed  thdr  names  to  it. 
Result  of  tha.    Now^  neither  of  the  witnesses  will  depose  aSnoatiTdj 
evidence.  ^^  ^^  ^jjj  ^^  signed  by  the  tesUtor,  or  the  signstuit 

acknowledged  by  him  in  their  presence;  but  they  will  not 
swear  positively  that  it  was  not  there  at  the  time^  though  tbe 
last  witness  does  depose  that  the  deceased  himself  dipped 
the  pen  m  the  ink.  Now,  in  the  first  place*  is  it  absolutely 
necessary  that  the  Court  should  have  witnesses  deposing  to 
the  will  having  been  actually  signed  in  their  presence,  cr 
that  the  Court  should  have  positive  evidence  that  the  de- 
ceased acknowledged  his  signature  in  the  presenoe  of  dw 
witnesses  ?  Is  it  indispensable  in  all  cases  that  the  irjt- 
nesses  should  concur  in  the  same  story,  or  is  it  neceswy 
for  the  Court,  where  the  witnesses  will  not  so  swear,  to  pro- 
nounce  against  the  will  ?  I  apprehend  it  is  not  so,  and  thit 
the  Court  will  take  all  the  circumstances  into  its  coosiden- 
tion,  and  form  its  opinion  from  all  the  circumstances  of  tk 
case.  Now,  here,  the  witnesses  are  deposing  upwsrds  of 
three  years  after  the  transaction  took  place.  The  deceaied 
had  been  a  writer  to  an  attorney,  and  must  have  been  ac- 
quainted with  the  law.  He  produces  the  will ;  it  was  folded 
at  the  time,  and  he  opens  the  paper ;  he  reads  the  cgid* 
mencement,  which  describes  it  as  his  last  will  and  testi- 
ment>  and  he  is  not  satisfied  with  this,  but  he  tells  the  wit* 
nesses  that  it  is  '^  his  will ;"  he  calls  their  attention  to  a 
mistake  in  the  body  of  the  will,  and  to  the  correction  of  it 
in  the  attestation-clause ;  and  one  of  the  witnesses  will  not 
swear  that  he  did  not  read  to  them  the  clause  of  atteststioD. 
Now,  the  paper  appears  with  the  name  of  *'  Edmund  Biske" 
affixed,  and  with  a  seal,  whereas  the  witnesses  awear  that 
there  was  no  seal  at  the  time.  But  I  have  no  doubt  that  the 
paper  was  signed  at  the  time  when  the  witnesses  were  pre* 
s^t,  or  at  the  time  when  they  were  called  to  attest  The 
memory  of  the  witnesses  may  have  failed  aa  to  the  drcuoh 
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mcesy  andy  deposing  as  they  do  at  the  end  of  four  jears^      Mat  19. 
is  too  much  to  trust  to  the  memory  of  witnesses  without  »>^«.Zle^itf 
tferenoe  to  cnrcurostances.    I  am  of  opinion  that  the  Court 

under  the  necessity  of  attoiding,  and  must  attend^  to  all 
le  drcumstancea  of  the  case,  in  order  to  see  whether  or 
It  the  instrument  was  duly  executed  by  the  deceased, 
ther  by  signing  his  name  in  the  presence  of  the  witnesses, 
r  by  signing  it  before  and  acknowledging  it  in  their  pr^ 
»ice. 

I  am  of  opinion,  that  the  producing  the  paper  and  telling  SuiBdent. 
le  witnesses  that  it  was  his  will,  it  being  all  in  his  own 
sndwriting,  and  asking  them  to  witness  it,  was  a  sufficient 
;knowledgment,  and  that  it  is  not  absolutely  necessary 

>  point  out  the  signature,  and  say,  *'  This  is  my  signature," 
'  the  will,  when  produced  to  the  witnesses,  had  the  signa- 
ire  to  it.  In  Ilott  v.  Geuge,*  this  was  not  the  case.  In 
ackton  V.  Jaekiottf'^  a  new  trial  has  been  granted ;  so  that 
lere  is  some  doubt  whether  there  was  a  due  execution  of 
le  will  in  that  case*  In  Iloit  v.  Genge,  the  object  of  the  de- 
eased  was  to  conceal  from  the  witnesses  what  the  will  was, 
ad  he  concealed  the  signature,  taking  great  pains  to  do  so. 
[ere  every  thing  was  done  in  the  most  open  manner,  and 
?ery  thing  was  called  to  the  attention  of  the  witnesses,  who 
rill  not  undertake  to  swear  that  the  signature  was  there,  or 
lat  the  deceased  acknowledged  it  at  the  time.  But  I  think 
lat  the  Court  is  not  bound  to  require  that  the  witnesses 
lould  depose  affirmatively  when  they  have  put  their  names 

>  such  an  attestation-clause.  I  am  of  opinion  that  the  will 
ras  signed  by  the  deceased  either  in  the  presence  of  the 
witnesses  or  before;  and  his  acknowledgment  that  it  was  his 
rill,  his  name  being  to  it,  was  quite  a  sufficient  acknow- 

idgment  of  his  signature.  I  therefore  pronounce  for  the  Probi^  to 
alidity  of  the  paper,  and  decree  the  probate  to  be  re-  ^^  ^^^'^^ 
elivered  out  to  the  executor. 

Haggard  asked  for  the  costs  of  the  opposition  to  be  paid  Costs. 
at  of  the  estate. 

♦  I  Notes  of  Ca.,  572.  t  Ibid,  575. 


ai6  PREROGATIVE  GOURT.  [Tuv.  T. 

Mat  19.  Pbr  Curiah.— There  is  no  doubt  that  his  own  cosU 
"^ .  should  be  paid  by  the  brother :  I  only  doubt  whether  the 
Court  ought  not  to  condemn  the  brother  in  all  the  cosu. 
To  call  in  the  probate  after  such  a  length  of  time  is  a  grett 
hardship  on  Mr*  Knight,  the  executor.  I  make  no  order  31 
to  costs. 

Proctors : — Shephard,  for  the  party  proceeding ;  Pitcher^  fi 
the  ezecator. 


END  OF  EASTER  TERM,  AND  OF  THE  SITTINGS 
AFTER  TERM. 


AdmMom  dmrmg  the  Term  .•— • 


▲8  rmocTOKs. 


April  15. — Edmokd  Samuel  PonrDn,  Esq. 
Edwabd  WiLLsoir  Ckomb,  Esq. 
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TRINITY  TERM,  1843- 


mifi^  <ffottrt  of  a&mitaltv* 

May  26. 

The  ''  RsLiANCR."  —  Summary   Petition, — This    was  a    Wages.~The 

luestion  as  to  the  admission  of  a  Summary  Petition,  in  a  "^pre^ento^j^e 

...  ,       .  . ,  ^  .  r.,,      »*  ..  ®f    ■    manner 

uit  for  wages,  by  the  widow  of  a  manner.   The  Reliance  lost  with  the 

ailed  from  England  in  June,   1841,  for  the  East-Indies.  "J'P.  ^f.  P*'*  ^ 
,-  1     ,        T>      ,  ,     .  11         ^.  .        the  hull,  storeii, 

>ne  touched  at  Bombay,  and  thence  proceeded  to  Chma,  and  cargo  be- 

rhich  she  left,  on  her  homeward  voyage,  in  March,  1842.  »"5  "aved,  not 

n  November,  she  was  wrecked  on  the  French  coast,  and  of  the  crew), 

Imost  all  the  crew  perished.    No  freight  was  earned  on  the  no  freii^ht  being 

lomeward  voyage,  but  part  of  the  hull,  and  some  of  the  to  sue  the  own- 

tores  and  materials,  as  well  as  of  the  cargo,  were  saved,  «"  for  *>>■ 

waffes. 
lot  by  the  exertions  of  the  crew.     The  widow  of  one  of  the 

eamen,  who  was  lost,  sued  the  owners  of  the  ship  for  the 

^ages  due  to  her  husband  for  the  homeward  voyage,  the 

rages  for  the  outward  voyage  having  been  paid  up  to  the 

late  of  the  vessel's  departure  from  China. 

Haggard^  D.,  in  support  of  the  Petition,  cited  The 
'  Neptune***  and  Jesse  v.  Rqy.i 

Addamst  D.,  contra. 

Dr.  Lushington. — This  case  resembles  that  of  The  JvoQumm. 
'  Neptune  "  in  every  particular,  except  that,  in  that  case,  the 
•eamen  contributed  to  saving  so  much  of  the  remains  of  the 
»hip  and  materials  as  formed  a  fund,  out  of  which  the 
Nrages  could  be  paid.  In  the  present  case,  nothing  was  done 
>y  the  mariners  towards  saving  the  portions  of  the  ship  and 
tores  which  have  been  saved.    I  have  now  to  determine^ 

1  Hagg.  A.  R.  227.  f  1  Cr.  M.  &  R.  316.     4  Tyrhw.  626. 
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Mat  26.     whether  this  circumstance  forms  such  a  distinction  asdiould 

_,   ^TT        lead  me  to  reject  this  Summary  Petition. 

It  has  not  been  denied,  that,  provided  the  two  cases  ire 
similar,  the  case  of  The  *' Neptune*'  is  an  authority  per- 
fectly conclusive ;  and  I  think,  if  a:pplicable,  it  must  be 
held  conclusive :  not  only  is  it  a  decision  of  the  most  ahU 
and  experienced  Judge  that  ever  filled  this  chair»  but  it  is 

The" Neptune.**  conformable  to  all  principles  of  law  and  equity.  Moreover, 
the  judgment  in  that  case  was  pronounced  in  1824,  and 
came  under  the  knowledge  of  Lord  Tenterden,  in  his  own 
last  edition  of  his  work  on  Shippings  as  also  in  a  subse- 
quent edition  prepared  under  his  sanction ;  and  the  deciiioD 
has  also  been  confirmed  by  the  high  authority  of  Lord  Lynd- 
hurst,  in  the  Court  of  Exchequer,  in  the  case  cited  by  Dr. 
Haggard.  Now  it  appears  to  me  that,  in  this  judgment  of 
Lord  Stowell,  which  I  have  most  carefully  considered  before 
coming  into  Court,  although  he  discusses  at  considerable 
length  the  law  and  usages  of  other  countries,  as  to  seamen 
being  salvors,  he  does  not  form  his  ultimate  decision  on  that 
reasoning ;  and  Lord  Stowell  was  perfectly  right  in  so 
doing.  Let  us  for  a  moment  adopt  the  principles  of  sal-  • 
vage  in  considering  this  case,  bearing  in  mind  that  seamea 
are  remunerated  by  fixed  wages.  Now,  salvors  are  reward- 
ed in  proportion  to  the  services  rendered,  the  danger  to 
which  they  are  exposed,  and  the  exertions  they  are  com- 
pelled to  use ;  if  the  mariners  are  to  be  considered  as  en- 
titled to  wages  in  a  case  of  this  nature,  as  salvors,  it  ii 
revolting  to  every  principle  on  which  salvage  remuneratioo 
is  given :  to  give  the  mariners  their  wages  for  services  it 
the  nature  of  salvage,  as  distinguished  from  services  in  the 
nature  of  navigation,  would  in  some  cases  be  to  give  then 
more  than  they  were  justly  entitled  to,  in  others  to  deprite 
them  of  a  fair  compensation.  It  is  quite  clear  that  the  judg- 
ment of  Lord  Stowell  did  not  proceed  on  any  such  groond. 
To  look  further  into  the  principle :  If  the  right  to  wages  ii 
grounded  on  the  doctrine  of  salvage  services  performed  bj 
the  mariner,  there  might  be  a  case  where  the  measures  teiKl- 
ing  to  the  ultimate  saving  of  the  ship  might  be  effected  by 
the  united  efforts  of  the  whole  crew,  and  a  moiety  of  them 
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be  drowned  before  those  measures  were  eflTected ;  Mat  26. 
n^  to  the  argumefit  used  against  this  Petition,  those  7^"i^[^^ 
►t  their  lives  would  be  debarred  from  any  share  in 
I  maneration.  If  a  seaman  dies  in  the  actual  perform- 
his  duty,  he  (according  to  the  doctrine  contended 
1 1,  by  the  act  of  God,  be  deprived  of  his  share  of 
I  uneration  :  the  injustice  of  such  a  decision  is  appa- 
W.WI  many  cases,  the  saving  of  the  wreck  and  stores 
a  matter  of  mere  ordinary  labour,  and  yet,  according 
distinction,  the  mariners  who  get  safe  to  shore  will 
le  whole  benefit,  exclusively,  depriving  the  widows 
Hdren  of  the  parties  drowned  from  partaking  with 
The  ground  on  which  the  case  of  The  "  Neptune  **  was 
d  is  this;  that  the  mariners  were  entitled  to  their 

if  they  had  performed  their  duty  to  the  utmost  of 
'iower ;  to  use  Lord  Stowell's  words,  they  are  entitled 
>g  to  the  last  plank  of  the  ship  in  satisfaction  of  their 
•*  The  only  ground  on  which  the  principle  of  sal- 
ivas introduced  into  the  case  is  this ;  it  was  impos- 
o  conceive  a  case  where  the  materials  of  the  vessel 

had  come  on  shore  and  been  collected  by  the 
Dns  and  labour  of  the  crew,  in  which  they  would  not 
titled  to  benefit  by  their  exertions.  Lord  Stowell 
uces  the  question  with  his  usual  foresight  and  clear- 
'*  On  all  views  of  the  relative  justice  between  the 
3,  there  can  be  no  doubt  that  the  rule  of  wages  has 
vantage  upon  the  clearest  grounds ;  but  take  it  upon 
ost  naked  principles  of  law  applying  to  it ;  the  con- 
covers  the  whole  ship,  one  part  as  well  as  another, 
3  one  part  more  than  another,  with  the  mariner's  lien. 
■t  separated  by  a  storm  is  not  disengaged  by  that 
nt  from  that  lien ;  if  it  be  recovered,  it  is  recovered 
art  of  the  primitive  pledge  mortgaged  to  the  mariner* 
;  when  does  the  authority  of  the  master  cease?  His 
•ity  does  not  certainly  merge  in  the  misfortune ;  nor 
imen  at  liberty,  without  staying  a  reasonable  time  for 
covery  of  parts  of  the  ship  and  cargo  (if  there  be  any 

•  Tlu  **  Jtt&nur,**  2  Dods.  504. 
•  IT.  3  a 
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Mat  26.     proBpect  in  his  judgment  of  such  recovery),  immediately  to 
The  B^em      ^*P^®^  themselves  over  the  country  on  the  shores  of  whidi 
they  have  encountered  the  mischance,  without  some  discharge 
from  him." 

I  am  clearly  of  opinion  that  the  case  of  The  **  Nep- 
tune*'  applies    to  the    case    I   am  now   considering;  in 
Petition  ad.  that  decision  I  perfectly  concur,  and  I  admit  this  Summary 
Petition. 

Proctors: — Deacon^    for  the  mariDer;    F.  Clarkion,  for  tbe 
OMmers. 


mitted. 


VrrrogatUie  (TTourt  of  (Tanterl^urs* 

Mat  30. 

A  will  signed  In  thb  Goods  op  Gjlbs  Davis^  dsc. — Motion,  ex-fMirie. 
oJl^ttTefoSt— The  deceased  died  9th  April,  1843,  possessed  of  pe^ 
of  the  first  page,  sonal  estate  value  £4pOO.  He  left  a  will  in  his  own  hand- 
Se  wi?U^xcept  ^"^"«'  ^^^^h  commenced  thus :  "  Walton  on  Thames, 
the  appoint,  first  day  of  April,  1840.  This  is  my  last  will  and  tetU* 
tora'anrsSbl"^"^"  It  went  on  to  dispose  of  his  property,  frediold 
scribed  by  the  and  personal,  amongst  his  widow  and  children,  and  at  the 
witnessea^^on  g^  j  ^f  ^j,g  j^g^  p^g^  ^^s  signed  "  Giles  Davis.  My  last 
page,  after  the  will."  At  the  beginning  of  the  next  page  appeared  the 
appointmentj)f  following  words :  '« I  also  appoint  my  wife,  Jane  Dstii, 
Held  to  be  auf-  executrix,  with  my  son  John  Davis,  and  my  son  Giles 
flciently  exe-  Davis,  executors.  March  24th,  1843.  Witnesses,  R.  S^ 
fiir  as^^re^rda  ^*  ^-^  H.  L."  It  appeared  that,  on  the  24th  March,  tbe 
the  appoint,  deceased,  being  ill  in  bed,  requested  his  brother-in-law, 
ton.  ~  ^*  3*>  ^^  bring  him  his  will  from   a  chest  of  drawers  in 

the  room^  and  to  read  the  same.  R.  S.  having,  in  allu- 
sion to  the  word  '*  witnesses "  appearing  at  the  end, 
suggested  the  propriety  of  the  will  being  attested,  the  de- 
ceased concurred,  and  requested  R.  S.  to  be  one  of  the 
witnesses  and  to  send  for  J.  D.  and  H.  N.  (roentiooing 
them  by  name),  two  of  the  deceased's  workmen,  for  tbe 
same    purpose.     R.  S.   accordingly   sent   for    them,  bvA, 


{ 
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before  their  arriva],  in  the  presence  of  the  deceased  alone*      Mat  SO. 

he  subscribed  his  name  to  the  will   as  an   attesting  wit-     n"^jL^ 

ness.     J.  D.  and  H.  N.  soon  after  entering  the  room,  the 

deceased,  addressing  them,  and  looking  at  his  will,  which 

lay  on  the  table  by  his  bed-side,  with  the  first  page  and 

his    signature    at    the    end    exposed    to    view,   said   ^'  I 

want  you  to  sign  my  will,"  or  *«  my  little  will,'*  and  R.  S., 

in  allusion  to  and  in  continuation  of  such  remark,  said  **  as 

witnesses,"  or  "merely  as  witnesses."  Upon  which  J.  D.  and 

H.  N.  subscribed  their  names  to  the  will  in  the  presence  of 

each  other  and  of  the  deceased,  and  shortly  after  left  the 

room.     R.  S.,  by  direction  of  the  deceased,  endorsed  the 

will  ''  The  will  of  Giles  Davis,**  and  inclosed  and  sealed  it 

up  in  an  envelope,  which  he  also  endorsed  and  deposited 

in  the  drawer  from  which  he  had  taken  the  will. 

Elphinstonef  D.,  moved  for  probate  of  the  will  (without  Motiom. 
the  clause  appointing  executors)  to  the  widow,  as  executrix 
according  to  the  tenor,  under  the  following  clause  in  the 
will :  *'  I  also  give  to  my  wife,  Jane  Davis,  all  my  household 
furniture,  plate,  books,  and  stock  in  trade  and  book-debts, 
out  of  which  she  is  to  pay  all  my  lawful  debts,  and  whatso- 
ever remains  to  be  at  her  own  disposal,  to  do  as  she  thinks 
proper  with  :'*  in  addition  to  the  freehold  property  for  life. 

Sir  H.  Jbhner  FusT.-^The  witnesses  did  not  see  the  de-  Dxcbis. 
ceased  sign  the  will,  but  the  affidavits  are  strong  to  shew  that 
the  paper  was  produced  to  them  as  his  will,  with  the  first 
page  exposed  to  view,  to  which  the  name  of  the  testator  was 
subscribed,  and  this  signature  is  proved  to  be  in  his  hand- 
writing. By  the  decisions  of  the  Court,*  this  is  sufficient  to 
entitle  the  paper  to  proof,  with  the  exception  of  the  part  not 
signed  by  the  testator  ;  but  there  must  be  the  consent  of  the 
parties  prejudiced.  You  pray  probate  to  the  widow  as  exe- 
cutrix according  to  the  tenor :  is  she  so  ?  Is  not  the  be- 
qaest  to  the  widow  a  specific  bequest,  subject  to  the  payment 
of  debts  ?  [_Elpkinst(me, — It  goes  on  :  *^  Whatsoever  remains 
to  be  at  her  own  disposal :"  so  that  she  is  residuary  legatee.^ 

*  BeMary  If ord^  2  Curt  334;  Ilotty  Genge,  1  Notes  of  Ca.  572 ; 
Bkke  ▼•  Kmghi^  ante,  337. 
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Mat  90.     No;  this  is  not  the  general  residue ;  there  is  other  property; 

j^  "^  j^     ^^  general  residue  is  not  disposed  of,  and  it  is  clear  that  it  was 

not  the  deceased's  intention  to  make  her  sole  executrix,  as 

he  intended  to  appoint  other  persons.    Administratioii  with 

the  will  annexed  may  be  decreed  to  the  widow»  she  being 

entitled  to  it,  as  there  is  no  disposal  of  the  residue;  but  I  do 

not  think  she  is  executrix  according  to  the  tenor. 

Administn-      With  consent,  administration  with  the  will  annexed  de- 

^^  "^  creed  to  the  widow. 

Pritchard,  Proctor. 


This  day,  the  Court  directed  that,  in  future  motions,  where 
consent  of  parties  was  requisite,  and  the  Case  stated  Ihat  theono- 
sent  had  been  brought  in,  the  proxy  of  consent  should  be  actmllj 
broug^ht  into  the  Registry  before  the  papers  were  sent  to  tbe 
Court. 


- 

no- 


June  8. 


A  will,  writ-  In  the  Goods  of  John  Bullock,  dec. — Motitm,  a- 
Jj^^^^y*^®  parte.— The  deceased  died  a  widower,  leaving  behind  four 
per,  and  signed  children.  He  left  a  will,  which  was  written  on  the  lower 
the  1o*'**Dwrt  ^*^^  °^  ^  P*^®  ®^  foolscap  paper,  beginning  about  the  mid- 
of  the  reyerse  die,  <<This  is  the  last  will  and  testament  of  me,  J.  B. ;"  on 
Krt**~*  ^"^  the  reverse  page,  on  the  lower  half  (being  the  first  aide  of 
mitted  to  pro-  the  sheet),  was  written,  '' Witness  my  hand,  this  present  ISth 
hftte.  ^ay  of  June,  1842  ;"  then  followed  the  signature  of  tbe  de- 

ceased, and  the  following  attestation -clause  : — **  In  the  pie- 
sence  of  the  testator,  by  his  desire,  and  in  the  presence  of  each 
other,  witnesses,"  and  subscribed,  '' Hudson  Gumey,Thomii 
Young."  Mr.Gumey,  one  of  the  witnesses,  in  his  affidavit,de 
posed  that  the  deceased  was  his  porter;  that,  on  the  12th  June, 
1842,  the  deceased  being  very  ill,  he  (the  witness)  suggested 
the  propriety  of  his  settling  his  affairs,  to  which  the  deceased 
assented,  and  expressed  a  desire  to  make  his  will,  observing 
that  it  would  be  a  very  short  one ;  that,  the  deceased  beiof^ 
of  a  very  close  and  reserved  disposition,  thinking  he  would 
wish  to  conceal  the  disposition  of  his  property,  the  witness 
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:ol(l  him  that  he  and  Mr.  Young,  the  surgeon  who  attended  Jukk  a 
lim,  would  witness  it  if  he  pleased,  and,  taking  a  sheet  of  iTT"^ 
Miper,  folded  it  down  from  the  middle,  and  told  the  de- 
ceased he  might  make  his  will  on  the  upper  part  of  the 
ode  so  folded,  so  that  any  witnesses  subscribing  their  names 
9n  the  lower  part  of  the  fold  would  not  see  the  contents ; 
that  he  lefl  such  paper  with  the  deceased,  and  on  the  fol- 
lowing day,  Mr.  Young  having  come  to  see  the  deceased, 
the  latter,  on  entering  his  (Mr.  Gumey's)  room,  expressed 
a  wish  to  execute  his  will,  which  he  said  he  had  written, 
and  he  then  produced  the  very  sheet  of  paper  which  the 
witness  had  given  him  the  previous  day,  folded  down,  say- 
ing that  the  same  contained  his  will,  and  he  (Mr.  Gumey), 
mpposing  it  had  been  written  on  the  upper  part,  above  the 
ibid,  wrote  on  the  lower  part  of  the  side  so  folded  the 
irords,  ''  Witness  my  hand,  this  present  13th  day  of  June» 
1842,*'  and  the  deceased  then  executed  the  will  in  the  pre- 
«nce  of  him  (Mr.  Gumey)  and  Mr,  Young,  who  both  at- 
ested  it.  Mr.  Gumey  stated  that  he  did  not  remember  to 
lave  seen  the  outer  side  of  the  paper  at  the  time  of  execu- 
xoD.  The  will,  after  execution,  was  taken  possession  of  by 
lie  deceased.     The  property  was  about  £600. 

JenncTf  D.,  moved  (with  consent  of  the  children)  for  pro-  Motiom. 
>ate  of  the  will  to  the  eldest  son,  named  executor. 

Sir  H.  Jbnner  Fust. — I  am  inclined  to  consider  that,  Dickkx. 
n  this  case,  there  has  been  a  sufficient  execution.     The  will 
s  in  the  handwriting  of  the  deceased.     It  is  written  on  the 
ower  part  of  one  side  of  the  sheet,  and  though  there  was 
loom  enough  for  the  attestation-clause  and  the  signatures  of 
he  witnesses  on  that  side,  yet,  owing  to  a  mistake,  Mr. 
Jumey  believed  that  the  will  had  been  written  on  the  upper 
lart  of  the  same  side  of  the  paper,  and  wrote  what  he  did 
o  the  lower  part.     Perhaps,  strictly  and  literally  speaking, 
t  is  not  signed  at  the  foot  or  end  of  the  will.     But  I  think,     Ptobate  de- 
rith  the  consent  of  the  parties,  I  am  able  to  decree  probate  ^•^« 
f  the  will,  under  all  the  circumstances.    It  is  unfortunate 
bat  more  pains  are  not  taken  to  comply  with  the  Act. 

/^.  Towtuend^  Proctor. 
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Juki  8.  In  THE  G00D8  OP  Mark  Morrell,  DSC — MoUtMy  e^ 

AcodicUwith  P^^^' — ^^^  deceased  died  20th  March,  1843,  leaving  cod- 

outdate,actach.  siderable  property  (£160,000).     On  the  25th  September, 

1837  ""  "^^M  ^^^'^^  ^®  executed  a  will,  in  which  he  named  his  brodier, 

on  ci'rcumstan-  J*  M.,  sole  executor  and  residuary  legatee.     At  the  time  of 

tial  evident  of  execution  of  the  will,  in  duplicate,  one  part  was  left  with 

posterior  to     ^^  deceased,  and  by  his  desire,  R.  M.,  his  brother  and  soli- 

1838.  dtor,  took  the  other  with  him,  having  told  the  deceased  it 

was  best  to  do  so,  in  case  of  loss.     About  a  fortnight  after, 

the  deceased  desired  to  have  such  duplicate,  whidi  R.  M. 

accordingly  returned  to  him.     On  the  6th  September,  1841^ 

the  deceased  being  in  a  room  opposite  to  his  bed-room,  lying 

on  a  sofa,  unwell,  A.  L.,  a  female  servant,  by  his  deaire, 

opened  a  secret  drawer  in  his  bed- room  (being  the  same 

drawer  in  which  she  had,  by  his  direction,  in  1887,  placed 

his  will»  then  sealed  up  in  an  envelope),  and  the  deceased 

told  her  to  bring  the  paper  which  she  would  there  find  looie. 

A.L.,  accordingly,  opened  the  drawer  and  took  out  the 

paper,  the  seal  having  been  broken,  and  laid  it  on  his  table. 

A.  L.,  after  being  absent  from  the  deceased  about  two  boon, 

went  again  to  him,  when  he  said  he  was  glad  she  bid 

come  back,  adding,  **  You  take  this  paper," — ^the  one  she 

had  put  on  the  table, — "  and  write  your  name  there,  and 

let  it  lie."     And  placing  his  hand  on  the  writing  above  his 

name  (which  she  then  saw  written  thereon),  to  prevent  her 

from  seeing  any  writing  above  his  name,  she  signed  her 

name  over  his,  at  the  place  he  pointed  out,  and  she  then,  hf 

the  deceased's  direction,  replaced  the  will  in  the  same  secret 

drawer,  which  she  locked,  delivering  the  key  to  the  de* 

ceased.     On  the  day  of  the  death  of  the  deceased,  R.  M. 

found  his  will  lying  open  in  a  drawer  of  a  bureau  in  the 

dining-room,  and  observed  certain  crosses  therein,  and  the 

following  words  and  figures,  all  (except  the  signature  of 

A.L.)  in  the  handwriting  of  the  deceased:— 

Codicil  of  the  will. 
I  give  R.  D.  £10,000  [je5,000  erased]. 
I  give  J.  D.  jei0,000  [je5,000  erased], 

A.L. 

Mark  Morrell. 
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The  two  sums  of  £10,000  and  the  name  of  A.  L.  appeared      Juw«  a 
>  have  been  written  at  the  same  time,  and  with  the  same    ,,  "^ 
ark-coloured  ink ;  the  rest  of  the  writing  and  the  signature      ^'^^^ 
r  the  deceased  were  in  ink  that  had  lost  its  colour.    A 
ephew  of  the  deceased,  whose  legacy  is  marked  in  the  will 
rith  a  cross,  died  in  1842 ;  another  legatee,  whose  legacy 
»  similarly  marked,  died  in   1839,  and  the  other  legatee, 
rhose  legacy  is  so  marked,  A.  C,  a  female  servant,  re- 
uuned  in  the  deceased's  service  till  his  death.    The  dupli- 
Ate  of  the  will  has  not  been  found. 

IL  PhUlimore,  D.,  moved  for  probate  of  the  will  as  it  ori«  Motion. 
Inally  stood,  to  the  executor,  without  the  codicil. 

Sir  H.  Jenneb  Fust  decreed  probate  of  the  will  as  it  Dxcrss. 
riginally  stood,  and  rejected  the  codicil, 
/"our,  Proctor. 


JUNB    15. 

^The  Office  of  the  Judge  promoted  by  Sanders  o.        Articles 
SJiD. — Cause, — This  was  a  cause  of  office,  promoted,  under  ^^^^^  *foj  *'* 
r   Act  3  and  4  Vict,  c  86,  in  virtue  of  Letters  of  Request  openly  affirm- 
Met  the  hand  and  seal  of  the  Bishop  of  Exeter,  by  Ralph  J^?  j*°^  ^^ 
■ders,  of  Exeter,  gentleman,  against  the  Rev.Henry  Ers- tions  in  dero- 

^Head,  Rector  of  Feniton,  in  the  county  of  Devon,  diocese  *^''®"  "*^,  ^f' 
1^  ,  ,      ,       praving  of  toe 

E^Xeter,  for  having  offended  against  the  laws  ecclesiastical  Book  of  Corn- 
ea ving  written  and  published,  or  caused  to  be  published,  in  ™°^  -^ly^"" 
^^eslern  Times  newspaper,  of  August  21, 1841,  a  letter,  in  Form  of  pro- 

«h  it  is  openly  affirmed  and  maintained,  that  the  "  Cate-  ^^^!!«  1^*^ 

*^      "^  tbeChurchDis- 

^*»i,"  the  "  Order  of  Baptism,"  and  the  "  Order  of  Con-  cipline  Act— 

^^tion,"  in  the  Book  of  Common  Prayer,  contain  erroneous  ^"''^^  J'i  ^® 
strange  doctrine,  and  wherein  are  also  openly  affirmed  gularity,  over- 
v^aintained  other  positions  in  derogation  and  depraving  ruled. 

^He  Book  of  Common  Prayer,  contrary  to  the  Statutes 
to  the  Constitutions  and  Canons  Ecclesiastical  of  the 
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Sanders  r. 
Head. 


Notice. 


realm,  and  against  the  peace  and  unity  of  the  Churdi.  The 
Bishop  of  Exeter,  in  conformity  with  sect.  3  of  the  Act  r^ 
ferred  to  (entitled  ''An  Act  for  the  better  enforcing  of 
Church  Discipline/'  and  which  abolishes  the  old  mode  of 
proceeding  in  causes  for  the  correction  of  clerks,  and  pT^ 
scribes  new  modes  and  machinery),  served  Mr.  Head  with 
notice*  of  his  intention,  in  conformity  with  the  provisions  of 

•  The  following  is  copy  of  the  notice :— **To  the  llcv.  HcniyEn- 
kine  Head,  Rector  of  the  Rectory  and  parish  church  of  Feniton,  in  tk 
county  of  Devon,  and  diocese  of  Exeter.  Whereas  a  certain  letter,  en- 
titled, '  A  View  of  the  Duplicity  of  the  present  System  of  Episcopd 
Ministration,  in  a  letter  addressed  to  the  Parishioners  of  Feniton,  Devon, 
occasioned  by  the  Bishop  of  Exeter's  Circular  on  Confinnatioo,  by 
Henry  Erskine  Head,  Rector  of  Feniton,  Devon,*  was  lately  printed 
and  published  In  a  certain  newspaper  called  the  Weetem  Timet,  dited 
'  Exeter,  Saturday,  August  21  st,  1841,*  in  which  letter  it  u  openly  s(- 
finned  and  maintained  that  the  '  Catechism,'  the  '  Order  of  Baptim,' 
and  the  *  Order  of  Confirmation,*  contained  in  the  '  Book  of  Cooibqb 
Prayer,*  and  administration  of  the  Sacraments  and  other  Rites  sod 
Ceremonies  of  the  United  Church  of  England  and  Ireland*  contun  eRD> 
neous  and  strange  doctrine,  and  wherein  are  also  openly  affirmed  sod 
maintained  other  positions  in  derogation  and  depraving  of  the  said  Book, 
contrary  to  the  Statutes  2  &  3  Edw.  6,  c.  1 ;  5  &  6  Edw.  6,  c  1; 
1  Eliz.  C.2 ;  13  Eliz.  c.  12 ;  and  13  &  14  Car.  2,  c.  4  (all  or  some  of 
them),  and  to  the  Constitutions  and  Canons  Ecclesiastical  treated  npct 
by  the  Bishop  of  London,  President  of  the  Convocation  for  the  Pro- 
vince of  Canterbury,  and  the  rest  of  the  Bishops  and  clergy  of  the  siid 
Province,  and  agreed  upon,  with  the  King*s  Majesty's  License,  in  their 
Synod,  begun  at  London  A.  D.  1603,  and  against  the  Peace  and  Umty 
of  the  Church :  And  whereas  there  was  and  is  a  scandal  and  evil  report 
against  you,  the  said  Rev.  H.  E.  H.,  as  the  author  and  publisher  of  tbt 
said  letter ;  and  whereas  We,  Henry,  by  Divine  Permission,  Bishop  of 
Exeter,  rightly  and  duly  proceeding  under  the  authority  and  m  eoa- 
formity  with  the  provisions  of  a  certain  Act  of  Parliament— to  wit,  tbe 
3  &  4  Vict  c.  86,  entitled,  '  An  Act  for  better  enforcing  Church  Dis- 
cipline,* of  our  own  mere  motion,  think  fit  and  intend  to  issue  a  Com- 
mission, under  our  hand  and  seal,  to  five  persons,  of  whom  one  shi8 
be  our  Vicar- General,  or  an  Archdeacon,  or  a  Rural  Dean,  witbhi  our 
Diocese,  for  tbe  purpose  of  making  inquiry  as  to  the  grounds  of  sock 
report,  in  order  to  the  institution,  if  need  be,  of  such  further  proceed- 
ings, in  pursuance  of  tbe  said  last-mentioned  Act  of  Parliament,  as  the 
case  may  require :  We,  therefore,  do  by  these  presents,  under  our 
hand,  give  notice  of  such  our  intention  to  you,  the  said  Rev.  H.£H., 
and  We  do  hereby  intimate  to  you  that  such  our  Commission,  as  etott- 
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>  issue  a  Commission  of  Inquiry,  in  order  to  the      Junx  15. 
if  need  be,   of  further  proceedings.      Subse-     aZjZg 
this  notice  being  served  upon  Mr.  Head,  the        Head, 

der  sect,  13  of  the  Act,  sent  the  case,  by  Letters 
*  to  this  Court.     The  defendant  appeared  to  the 

purpose  aforesaid,  will  issue  accordingly,  at  or  after  the 
14  days  from  the  day  of  your  being  served  with  these 
iven  under  our  hand  this  1 1th  day  of  October,  in  the  year 
1841.     Hekrt  Exetxr." 

>wing  is  copy  of  the  Letters  of  Request:—  Letters  of 

)y  Divine  Permission,  Bishop  of  Exeter,  to  the  Right  1^«<1"«*^ 
Sir  Herbert  Jenner,  Knight,  Doctor  of  Laws,  Official  Prin- 
Arches  Court  of  Canterbury,  lawfully  constituted,  your 
'  some  other  competent  judge  in  this  behalf.  Whereas,  by 
of  Parliament  passed  in  the  Session  of  Parliament  holden 
nd  fourth  years  of  the  reign  of  her  present  Majesty  Queen 
tuled  '  An  Act  for  better  enforcing  Church  Discipline,*  it 
That  in  every  case  of  any  clerk  in  holy  orders  of  the  United 
ngland  and  Ireland,  who  may  be  charged  with  any  offence 
laws  ecclesiastical,  or  concerning  whom  there  may  exist 
r\\  report  as  having  offended  against  the  said  laws,  it  shall 
r  the  Bishop  of  the  diocese  within  which  the  offence  is 
Dorted  to  have  been  committed,  on  the  application  of  any 
lining  thereof,  or,  if  he  shall  think  fit,  of  his  own  mere 
isue  a  Commission  under  his  hand  and  seal  to  five  persons, 
;  shall  be  his  Vicar- General,  or  an  Archdeacon,  or  Rural 
I  the  diocese,  for  the  purpose  of  making  inquiry  as  to  the 
uch  chaise  or  report.'    And  whereas  it  is  in  and  by  the 

>  enacted,  '  That  it  shall  be  lawful  for  the  Bishop  of  any 
in  which  any  such  clerk  shall  hold  any  preferment,  or  if  he 
ferment,  then  for  the  Bishop  of  the  diocese  within  which 
i  alleged  to  have  been  committed,  in  any  case,  if  he  shall 
her  in  the  first  instance,  or  after  tlie  Commissioners  shall 
d  that  there  is  sufiScient  prima  facie  ground  for  instituting 

and  before  the  filing  of  the  Articles,  but  not  afterwards,  to 
e  by  Letters  of  Request  to  the  Court  of  Appeal  of  the  pro- 
there  heard  and  determined  according  to  the  law  and  prac- 
.  Court.'    And  whereas  the  Rev.  Henry  Erskine  Head,  a 

orders  of  the  said  United  Church  of  England  and  Ireland, 
of  the  rectory  and  parish  church  of  Feniton,  in  the  county 
d  diocese  of  Exeter,  and  province  of  Canterbury,  is  charged 
,  within  our  said  diocese  of  Exeter,  offended  against  the 
astical,  by  having  written  and  published,  or  caused  to  be 
n  a  certain  newspaper  called  the  WetUm  Timee,  dated 
3b*  •  Exeter, 
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Junk  15.  Citation  from  this  Coart  under  protest  to  its  joriadicticnf  en 
Sanda^  the  ground  that  the  notice  was  a  subsisting  notice  under 
Head.  sect.  3,  and  that  the  Bishop  had  not  sent  the  case  by  LeCien 
of  Request  to  this  Court  in  the  manner  and  form  directed  b? 
the  Statute.  He  further  alleged^  that  it  did  not  appear, 
either  by  the  Citation  or  the  Letters  of  Request,  on  whose 
application,  or  at  whose  mere  motion^  this  cause  was  in  the 
first  instance  commenced,  or  at  the  first  begun,  or  was  origi- 
nally proceeded  in^  nor  by  whom  nor  on  whose  applicatiaD 
or  complaint  he  was  in  the  first  instance  charged,  nor  tt 
whose  request  nor  on  whose  mere  motion  the  Letters  of  Re- 
quest were  issued;  nor  did  it  therein  sufficiently  appear  thst 
the  provisions  of  the  Statute  had  been  duly  complied  widu 

'  Exeter,  Saturday,  August  21, 1811/  a  letter,  entitled  '  A  YiewoTtti 
Duplicity  of  the  present  System  of  Episcopal  Ministiatioii,  in  a  Letttr 
addressed  to  the  Parishionera  of  Feniton,  Devon,  oocasioned  by  Ik 
Bishop  of  Exeter's  Circular  on  Confirmation,  by  Henry  Erekine  He4 
A.M.,  Rector  of  Feniton,  Devon,'  in  which  letter  it  is  openly  affiiMi 
and  maintained  that  the  '  Catechism,'  the  '  Order  of  Baptisa,*  wuk  tke 
'  Order  of  Confirmation,*  in  the  Book  of  Common  Prayer,  contain  em* 
neous  and  strange  doctrine,  and  wherein  are  also  openly  affiimed  iri 
maintained  other  positions  in  derogation  and  depraving  of  the  said  B«t  p' 
of  Common  Prayer,  contrary  to  the  Statutes  and  to  the  ConstitiitiflM 
and  Canons  Ecclesiastical  of  the  realm,  and  against  the  peace  and  aBi^ 
of  the  Church :  Now,  therefore.  We,  the  said  Bishop  of  Exeter,  do  henlf 
request  you,  the  said  Right  Honourable  Sir  Herbert  Jenner,  ILva^ 
Doctor  of  Laws,  Official  Principal  of  t&e  Arches  Court  of  OuiteriMDft 
lawfully  constituted,  your  Surrogate,  or  some  other  competent  judge  ■ 
this  behalf,  to  issue  a  citation  or  decree  under  seal  of  the  said  Coirt. 
calling  upon  the  said  Henry  Erskine  Head,  derk,  to  appear  at  a  teak 
time  and  place,  therein  to  be  specified,  then  and  there  to  answer  H 
certain  articles,  heads,  positions,  or  interrogatories,  touching  and  cot- 
ceming  his  soul's  health,  and  the  lawful  correction  and  reformatioB  ^ 
his  manners  and  excesses,  and  more  especially  for  having  written  ai 
published,  or  caused  to  be  published,  the  letter  aforesaid,  in  raanitf 
aforesaid,  to  be  administered  to  him  at  the  voluntary  promotion  of  Ralpk 
Sanders,  of  the  city  of  Exeter,  gentleman,  and  to  hear  and  detefinist 
the  said  cause  according  to  the  law  and  practice  of  the  said  Court.  I> 
witness  whereof,  We  have  hereunto  set  our  hand  and  seal  tliis  9tb  dif 
of  November,  in  the  year  of  our  Lord  one  thousand  eight  hundred  »A 
forty-one,  and  in  the  eleventh  year  of  our  consecration. 

''H.ExnsB.    (l^) 
"  Signed,  sealedi  and  delivered  in  the  presence  of 
"  Edw.  ToLLza,  Jun." 
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The  protest  came  on  for  argument  on  the  third  session  of     Junk  15. 
-Hilary  Term,  1842.  ^^^  ^ 

Sir  John  Dodson,  Q.A.,  in  support  of  the  protest.    This        Head, 
u  a  proceeding  under  the  Statute^  and  if  I  shew  that  the  j^^^  29. 
proceedings  are  not  in  conformity  with  the  Statute,  the  Akcuxsmt. 
party  cited  must  be  dismissed.    The  2Srd  sect,  enacts  that 
no  criminal  proceeding  shall  be  instituted  against  a  derk  of 
die  Church  of  England  for  any  ecclesiastical  offence  in  any 
Ecclesiastical  Court  otherwise  than  therein-before  enacted 
or  provided.     The  mode  of  proceeding  directed  by  the  3rd 
lection  is  as  follows :  That  where  a  clerk  is  charged  with  an 
ecclesiastical  offence,  or  a  scandal  or  evil  report  of  his  having 
oiRsnded  exists,  the  Bishop  of  the  diocese  may,  on  the  appli- 
GBtion  of  any  party  complaining,  or  of  his  own  mere  motion^ 
iaiiie  a  Commission  to  five  persons,  for  the  purpose  of  making 
Biquiry  as  to  the  grounds  of  such  charge  or  report.     This 
|Mrt  of  the  section  is  set  forth  in  the  Decree  or  Citation ;  but 
the  other  part  is  omitted :  That  notice  of  the  intention  to 
ttsue  such  Commission,  containing  an  intimation  of  the  na- 
ture of  the  offence,  with  the  names  and  residence  of  the 
party  on  whose  application  such  Conunission  was  about  to 
iaaiie^  be  sent  by  the  Bishop  to  the  party  accused,  fourteen 
^ys  at  least  before  it  shall  issue.   This  notice  was  sent  to 
Ifr.  Head,  and  that  was  the  commencement  of  the  cause, 
and  is  equivalent  to  a  Citation  in  this  Court,  and  not  being 
revoked,  the  proceeding  is  now  pending  before  the  Bishop, 
"who  may  convene  the  Commission  when  he  pleases.     How 
cm  Mr.  Head  be  cited  before  this  Court  for  an  offence  for 
"wiiich  he  niay  be  called  before  the  Commissioners  ?     He 
nay  be  required  to  appear  at  the  same  day  and  hour  in  any 
part  of  the  Bishop  of  Exeter's  diocese  and  in  this  Court. 
That  the  Citation  is  the  commencement  of  the  cause,  if  ex- 
tracted, though  not  returned,  was  decided  by  the  Judicial 
Committee  in  the  case  of  Ray  v.  Sherwood.*     It  is  contrary 
to  the  principle  of  the  law  that  Mr.  Head  should  be  liable  to 
he  tried  twice  for  the  same  offence.     It  is  more  proper,  in 
sach  a  case,  involving  a  matter  of  controversial  divinity,  that 

•  J  Curt.  193. 
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JuvB  15.  the  Bishop  should  deal  with  it  than  a  layman,  thougb  exer- 
Sand^  cising  the  highest  judicial  functions.  The  ISth  sectioa  pre- 
Bead,  vides  that  the  Bishop  may,  '*  in  the  first  instance,  or  sfiff 
the  Commissioners  shall  have  reported  that  there  is  saffideflt 
primd  facie  ground  for  instituting  proceedings,  and  before 
the  filing  of  the  Articles,  but  not  afterwards,  send  the  case, 
by  Letters  of  Request,  to  the  Court  of  Appeal  of  the  pro- 
vince." But  if  he  elects  to  issue  a  Commission,  he  miutgo 
on  till  the  Commissioners  have  reported. 

Harding,  D.,  on  the  same  side. 

Addams^  D.,  against  the  protest.  The  notice  was  served 
on  the  party  contrary  to  the  intention  of  the  Bishop,  by  t 
blunder  of  his  agent.  Cui  bono  this  objection  ?  If  the 
Bishop  issued  a  Commission,  there  is  every  probabifitj 
that  the  Commissioners  would  report  that  there  was  a  primi 
Jade  case,  and  then  Letters  of  Request  could  bring  tlie 
cause  here  in  the  course  of  four  or  five  months,  at  furths  ] 
expense.  The  service  of  the  notice  was  not  a  commenoe 
ment  of  the  proceedings  ;  it  merely  announced  the  Bidiop'i 
intention  to  proceed.  With  respect  to  the  objection,  tint 
the  Letters  of  Request  did  not  contain  (as  in  ordinary  casci) 
the  name  of  the  person  promoting  the  cause  in  the  first  in- 
stance, the  Statute  does  not  requre  this ;  it  prescribes  m 
particular  form.  This  is  a  case  which  it  was  proper  thit 
the  Bishop  should  not  take  cognizance  of. 

Robinson,  D.,  on  the  same  side. 

JuDOMiHT  Sir  H.  Jenner  Fust. — I  do  not  feel  any  great  difficult 

in  this  case.  Although  there  is  no  precedent,  I  see  no  rea- 
son, on  principle,  which  should  prevent  the  Bishop  haoL 
withdrawing  a  notice  so  sent,  and  putting  the  proceeding  in 
another  shape,  in  conformity  with  the  Act  of  Parliament 

It  is  clear  that  Letters  of  Request  from  bishops,  under 
this  Act,  must  vary  from  those  which  have  hitherto  come 
from  chancellors  of  dioceses,  as,  in  those  cases,  the  bishopi 
did  not  send  the  Letters :  the  Letters  must  be  in  a  fono 
adapted  to  the  Act. 

The  protest  is  to  the  form  and  manner  of  the  proceediiigi 
and  the  first  question  is,  what  does  the  Statute  require? 


ARCHES  COURT. 


361 


Sanders  t. 
Head. 


ee  that,  in  order  to  give  the  Court  jurisdiction^  the      Junk  15. 

provisions  of  the  Statute  must  be  complied  with,— 

ainutely  or  not  it  is  unnecessary  to  inquire.  There 

I  or  schedule  in  the  Act  for  Letters  of  Request ; 

argued  that  they  ought  to  contain  not  only  the 

liich  the  Court  is  to  inquire  into,  but  all  the  parti- 

uired  in  the  notice  from  the  Bishop  of  his  intention 

Commission^  and  which  he  is  enjoined  to  insert  in 

'.  find  no  provision  in  the  Act  requiring  that  these 

s  should  be  inserted  in  the  Letters  of  Request ;  I 

rm  or  schedule  shewing  that  they  must  contain  the 

iculars  as  the  notice  under  another  form  of  pro- 

ind  unless  it  can  be  shewn  that  an  injustice  is 

le  party  by  accepting  Letters  of  Request  in  this 

annot  understand  why  he  should  have  more  infor- 

i  Letters  of  Request  from  the  Bishop  than  he 

ive   under  the  ordinary  ecclesiastical  form.      It 

the  Act  does  contain  a  different  machinery  for 

iirposes;   but    it  does   not   require,  nor  can  be 

d  to  require,  that  the  Letters  of  Request  should 

;he  particulars  which  the  Bishop  is  required  to  in- 

1  notice.     By  the  Letters  of  Request,  the  jNirty  is 

in  a  cause  at  the  voluntary  promotion  of  a  parti- 
on^  according  to  the  usual  form  of  proceeding  in 
rts,  so  far  as  the  Act  has  made  no  alteration.  It 
le  Judge  of  an  Ecclesiastical  Court,  under  the  old 
I  only  grant  Letters  of  Request  at  the  application 
ty  promoting  the  suit,  and  therefore  it  was  in- 
t  it  was  at  the  special  instance  of  that  party  that 
was  transferred  from  the  forum  in  which  it  would 

originally  instituted  to  the  Caurt  where  it  could 
i  by  way  of  appeal.  But  the  13th  section  of 
Drovides  that  the  Bishop  may,  "  if  he  think  fit,'* 
:ase  up  by  Letters  of  Request  to  the  Court  of  Ap- 
hat  it  is  to  be  the  act  of  the  Bishop,  and  a  matter 
ion  with  him,  whether  he  will  entertain  the  suit 
»r  send  it  up  in  the  first  instance,  or  after  the  Re- 
he  Court  of  Arches,  to  which  it  might  travel  in  FormofLet- 
f  appeal.     I  am  of  opinion  that  the  Letters  of  Re-  ^«"  «ufficient. 
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Juke  15.     quest  are  in  the  form  and  manner  required  by  the  Act 
„  "T""        They  recite  the  provisions  of  the  Act,  whereby  the  Bishop  it 
Head.       empowered,  if  he  shall  think  fit,  either  in  the  first  instance^ 
or  after  the  Commissioners  shall  have  reported  that  there  k 
sufficient  primd  facie  ground  for  instituting  the  prooeedii^ 
and  before  the  filing  of  the  Articles,  to  send  the  case  bj 
Letters  of  Request  to  this  Court  of  Appeal,  to  be  there  d^ 
termined  according  to  the  law  and  practice  of  the  Conit 
The  Bishop  has  not  issued  any  Commission,  and  he  sends 
the  case  here.    Now  what  is  the  law  and  practice  of  thii 
Court  ?     That  the  Articles  should  he  administered  at  the 
voluntary  promotion  of  a  party.     No  alteratioii  is  made  ii 
this  respect  by  the  Act.    The  Letters  of  Request  recite  tb 
offence  of  Mr.  Head,  and  request  this  Court  to  take  0^ 
zance  of  it,  and  the  Court  accepted  the  Letters  of  Reqoeil; 
and  decreed  to  proceed  according  to  their  tenor. 
Name  of  party      One  ground  of  protest  is  that  the  Letters  of  Request  do 
no  requir    ,     ^^^  contain  the  name  of  the  party  on  whose  applicatim  « 
mere  motion  the  proceeding  first  commenced  by  the  isne 
of  the  notice ;  but  it  does  not  appear  to  me  that  tin  ii 
required.     The  point  relied  on  is,  that  the  case  is  not  seat 
to  the  Courts  as  required  by  the  13th  section  of  the  Act,  ii 
the  first  instance.     It  is  said,  with  reference  to  the  SSid 
section,  that  the  proceedings  must  be  according  to  the  pro* 
visions  of  this  Statute;  that  the  13th  section  directs  the 
time  at  which  it  is  alone  competent  to  the  Bishop  to  send 
the  case  here,  either  in  the  first  instance,  or  after  the  Com- 
missioners have  reported,  and  that  the  notice  of  the  Bishop 
to  Mr.  Head,  of  his  intention  to  proceed  by  issuing  a  Cob- 
mission,  binds  the  Bishop  to  carry  it  out  to  the  full  extent; 
that  he  cannot  alter  his  mind ;  that  he  is  bound  to  issue  a 
Commission  to  inquire  whether  there  be  primd  Jade  ground 
for  a  proceeding,  and  that  it  is  equivalent  to  a  Citation  in 
these  Courts,  which  was  held,  inRayy.  Sherwood,  to  be  a  suffi- 
cient commencement  of  a  suit.   The  case  of  Ray  v.  Shermoi 
had  reference  only  to  a  particular  Act  of  Parliament,  the 
question  being  whether  the  words  "  suit  depending"  were 
used  in  a  popular  sense,  or  to  denote  a  anUestaiio  lUis,  jsad 
it  Was  considered  that  a  suit  was  depending  by  the  issue  and 
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ice  of  the  Citation — ^in  short,  that  the  words  were  used  in  Jum  15. 
pular  sense.  But  I  am  not  satisfied  that  the  notice  is  ^  IIZ 
valent  to  a  Citation ;  it  is  a  notice  of  an  intention  to  JRTcadL 
teed ;  it  is  no  part  of  the  proceeding.  By  the  4th  section 
le  Act,  the  Commissioners  are  empowered  to  examine 
lesses  on  oath^  and  for  that  purpose  they  may  summon 
OTIS  as  witnesses^  and  notice  is  to  be  given  to  the  accused 
;y  of  the  time  and  place  of  meeting  seven  days  before. 
t  would  be  a  Citation  before  the  Commissioners^  and 
lid  be  a  commencement  of  the  proceedings  analogous  to  a 
ition  before  this  Court :  a  notice  of  an  intention  to  pro- 
I  is  only  necessary  to  give  warning  to  the  party  to  pre- 
3  to  defend  himself;  it  is  a  preliminary  to  the  proceed- 
s.  Certainly,  looking  at  the  phraseology  of  the  Act,  if 
lad  not  been  passed  in  a  hurry,  some  of  it  would  not 
^e  been  suffered  to  remain,  for  it  is  clear  that  some  words 
!  used  in  different  senses  in  different  parts  of  the  Act.  For 
imple :  in  the  13th  section,  the  words  "  in  the  first  instance" 
used  in  a  different  sense  from  the  same  words  in  the  15th 
tion,  whereby  any  party  who  shall  think  himself  aggrieved 
the  judgment  pronounced  '<  in  the  first  instance  "  by  the 
lop^  or  in  the  Court  of  Appeal,  is  allowed  to  appeal. 
B,  *Mn  the  first  instance"  cannot  mean  the  notice,  but 
t  mean  the  first  hearing  of  the  cause.  What  I  under- 
i  by  the  words  '*  in  the  first  instance,"  in  the  ISth  see- 
ds, that  before  the  Commissioners  have  proceeded  to 
U'e,  the  Bishop  may  send  the  case  to  the  Court  of 
i«s;  that  it  is  not  necessary  for  the  Commission  to 
?>  but,  before  or  after  the  inquiry,  the  Bishop  may  send 
We  case  here.  It  is  not  necessary  for  the  Court  to  say 
t  its  opinion  would  be  if  the  Commission  had  issued,  and 
^^mmissioners  had  proceeded  to  inquire,  and  during  the 
iiry  the  Bishop  had  sent  the  case  up  to  this  Court.  But 
t  I  undersund  is,  that  the  Bishop,  before  the  Commis- 
is  issued,  may  send  up  the  case  here  by  Letters  of  Re- 
^3  and  that  is  the  '^  first  instance,"  as  I  cannot  consider  Notice  no  part 
riotice  a  part  of  the  proceedings ;  it  is  only  a  prelimi-  of  proceedings. 
'  to  the  issue  of  the  Commission,  which  is  itself  only  a 
Uninary  proceeding.    I  think  the  other  sections  bear  out 
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JuNx  15.      this  interpretation.     By  the  16th  section  it  is  provided  that 
Sanders  y     ^^®  Bishop  who  shall  have  issued  the  Commission,  or  ha?e    1 
Head,        heard  the  case,  or  have  sent  the  case  by  Letters  of  Request    J 
to  the  Court  of  Appeal,  shall  not  sit  on  the  Judicial  Cam-  f 
mittee  on  an  appeal  in  that  case.     But  there  is  notJiing  to  I 
prevent  a  Bishop  who  has  sent  a  notice  from  sitting.  I 

There  is  nothing,  I  think,  in  the  observation  on  the  pro-  ' 
priety  or  impropriety  of  the  case  being  sent  up  here  by  Let- 
ters of  Request.  I  do  not  see  how  the  party  can  be  prejo- 
diced  on  the  ground  of  the  notice  being  a  valid  and  subfiis^ 
ing  notice.  It  is  so,  and  I  may,  perhaps,  regret  that  it  had 
not  been  withdrawn;  but  it  is  not  to  be  supposed  that  tfaa  ^ 
notice  is  hanging  over  the  head  of  the  party,  or  that  it  is  the 
intention  of  the  Bishop  to  proceed  afler  sending  the  case  to 
this  Court. 

Now  I  have  determined  that,  in  my  opinion,  it  is  not 
necessary  that  the  Letters  of  Request  should  contain  the  par- 
ticulars inserted  in  the  notice;  that  the  notice  is  not  sadii 
commencement  of  the  proceedings  as  to  bar  the  Bishop  from  1 
sending  the  case  to  this  Court,  and  that  it  is  not  necessary 
that  the  Letters  of  Request  should  state  at  whose  applici* 
tion  or  mere  motion  the  proceedings  commenced ;  I  thinki  L 
if  the  Bishop  sends  up  to  this  Court  Letters  of  Request  to 
entertain  the  suit,  before  the  issue  of  the  Commission,  it  is 
sufficient  to  satisfy  the  words  **  in  the  first  instance.**  I 
think  there  is  no  difficulty  in  the  case,  and  that  the  proceed- 
Protest  over-  ing  is  a  proper  one.  The  protest  must  be  overruled,  and 
the  party  assigned  to  appear  absolutely.  I  reserve  the  qoeo- 
tion  of  costs. 


ruled, 


From  the  aforegoing  sentence,  the  defendant  (with  per- 
mission of  the  Court)  appealed  to  the  Privy  Council,  where 
the  following  proceedings  took  place. 
^^  iSir  John  Dodson,  Q.  A.,  for  the  Appellant.— By  the  Srd 

and  13th  sections  of  the  Act,  the  Bishop  has  the  option  of 


Nov.  28. 


AliaUMEKT 


before  the  Judi-  issuing  a  Commission,  or  of  proceeding  in  the  old  form,  bj 
cial  Committee,  sending  the  case  to  the  Court  of  the  Archbishop  ;  but  he 
could  not  do  both ;  he  must  make  his  election,  and  by  the 
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section,  he  is  to  make  his  election  <<  in  the  first  in-  June  15. 
."  After  sending  a  notice  to  the  party  of  his  inten-  «  ~7~' 
>  issue  a  Commission,  the  Bishop  is  not  at  liberty  to  Head, 
he  case  to  the  Archbishop's  Court  until  <<  after  the 
lissioners  have  reported  that  there  is  sufficient  prim^ 
^ound  for  instituting  proceedings."  In  the  present 
the  Bishop  must  be  taken,  by  his  notice,  to  have 
1  to  proceed  by  a  Commission,  and  if  so,  he  could  not 
he  case  to  the  Arches  Court  until  after  the  Commis- 
s  had  made  their  report,  and  consequently  his  Letters 
quest  could  give  that  Court  no  jurisdiction,  having 
ent  improperly  in  point  of  time.  [Vicb-Chancbllor 
B. — You  assume  that  the  notice  is  subsisting,  and  that 
shop  may  still  issue  a  Commission ;  but  is  that  con- 
by  the  other  side  ?]  It  is  plain  from  the  Act  that  the 
p  might  still  act  upon  the  notice,  if  he  thought  fit :  he 
>ne  nothing  to  deprive  himself  of  the  power  of  issuing 
imission.  Another  ground  is,  that  the  Bishop  might 
id  upon  the  application  of  a  party  complaining,  or  of 
wn  mere  motion ;  but  he  could  not  do  both.  [Dr. 
INGTON. — That  is  the  real  difficulty.  It  is  quite  plain 
be  Bishop  may  promote  the  suit  himself,  as  formerly, 
•re  may  be  a  separate  promoter ;  and  it  is  also  plain 
:he  Bishop  may,  'if  he  please,  devolve  the  suit  upon 
rches  Court ;  but  the  difficulty  is,  that  the  Letters  of 
*st  being  in  the  name  of  the  Bishop,  proceeding  in  the 
istance  as  if  the  Bishop  had  been  the  promoter,  instead 
iders,  at  the  end  there  is  the  name  of  Sanders  as  the 
>ter.]  Yes  ;  you  have  one  party  at  the  commencement 
'  promoter,  and  then  it  is  devolved  upon  another. 
Mum,  Q.  C,  on  the  same  side. — Though  there  are 
in  which  a  notice  is  not  a  process,  still  it  appears  by 
Lct  of  Parliament  that  this  notice  is  intended  to  operate 
citation ;  and  in  point  of  fact  it  does  so.  It  is  in  the 
B  of  a  notice  of  trial.  [Vice-Chancellor  Bruce. — 
lay,  by  giving  this  notice,  the  Bishop  has  made  a  con- 
e  election  ?]  So  far  conclusive,  that  he  cannot  send 
mse  to  the  Arches  Court  until  after  the  Commissioners 
reported.  Again  ;  the  Act  gives  the  Bishop  the  power 
L.  II.  3  c 
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Junk  15,      of  proceeding  in  two  cases  only^  where  he  proceeds  upon 
Sanders         ^^  application  of  a  party  complaining,  or  of  his  own  mere 
Head.        motion.     [The  Bishop  of  London. — Am  I  to  understand 
that,  if  the  Bishop  had  been  originally  a  voluntary  pro- 
moter of  the  suit,  he  could  not  then  have  referred  it  to  the 
Arches  Court  by  Letters  of  Request  ?]    He  may  do  so  in  the 
first  instance ;  there  may  be  circumstances  which  would  in- 
duce the  Bishop  to  think  that  the  matter  may  be  more  £uilj 
inquired  into  out  of  his  own  diocese ;  but  it  is  important 
that  it  should  appear  upon  the  face  of  the  proceedings,  whe 
ther  the  Bishop  sends  up  the  cause  of  his  own  m&e  nio> 
tion,  or  at  the  instance  of  a  party  complaining ;  becana^ 
however  desirable  it  may  be  that  some  superintending  con- 
trol should  be  exercised  over  the  opinions  of  the  inferior 
clergy,  there  is  also  a  very  wholesome  control  exercised  bf 
public  opinion  in  respect  of  prosecutions,  such  as  this,  for 
religious  opinions.     I  am  quite  sure,  speaking  in  the  pn* 
sence  of  one  of  the  right  reverend  prelates  of  the  church, 
that  it  is  not  consistent  with  the  dignity  of  their  high  eod^ 
siastical   functions  that  they   should  be  the  promoters  of 
suits  of  this  kind.     I  will  put  it  hypothetically,  that  die 
gentleman  whose  name  is  now  used  as  the  promoter  of  tbe 
suit  is  the  Bishop  of  Exeter's  secretary.     lAddams, — Yoi 
may  take  it  as  the  fact.]     Then  I  ask  whether  the  Bishop 
is  promoting  the  suit  with  the  moral  responsibility  whidi 
ought  to  belong  to  a  prosecution  of  this  nature  ?     [Tfli 
Bishop  of  London. — You  are  aware  that,  under  the  oU 
law,  the  Bishop  could  proceed  in  no  other  way  than  in  the 
name  of  his  secretary  ?]     Yes,  but  it  was  then  understood 
that  the  Bishop  proceeded  of  his  own  mere  motion ;  bnt  in 
this  case,  there  is  the  singular  anomaly  that  the  Bishop  com- 
mences the  Letters  of  Request  as  if  he  were  the  party  set- 
ting the  proceeding  in  motion^  and  then  he  suddenly  tnni* 
fers  it  to  Mr.  Sanders.     [V.  C.  Bruce. — Suppose  the  tme 
construction  of  the  Letters  of  Request  to  be,  that  Sanders 
originally  gave  the  information  and  set  the  Bishop  in  mo- 
tion, and  then  the  Bishop  thought  fit,  of  his  own  mere  um^ 
tion,  to  send  Letters  of  Request  to  the  Dean  of  the  Arches, 
in  order  that  the  cause  might  be  disposed  of  in  the  Arches 
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rt,  Sanders  being   still  minded  to  be  the  promoter  of     June  15. 
suit,  and  continuing  to  be  so ;  would  that  be  regular     Sanden  v 
ot  ?]     I  apprehend  it  would.     [V.  C.  Bruce. — Then        Head, 
|uestion  is,  whether  these  Letters  of  Request,  according 
^r  true  and  fair  construction,  do  not  imply  that  ?] 
EdamSy  D.,  for  the  Respondent. — The  Srd  and  13th  sec- 

of  the  Act  will  not  bear  the  construction  put  upon 
.  'Mn  the  first  instance,"  means,  at  anytime  before 
"Bg  a  Commission ;  and  in  this  case,  no  Commission  had 
(3.     [Lord  Campbell.— Then  you  treat  the  notice  as  a 

nullity  ?]  It  is  essential  to  issuing  a  Commission ; 
Pnot  acted  upon,  it  is  a  nullity.  [Dr.  Lushington. — 
.  the  proceeding  stands  upon  the  same  footing  as  if  no 
e  had  issued  ?  The  notice  is  superseded  by  the  Letters 
2^quest,  and  that  puts  the  matter  in  the  same  situation 

the  notice  had  never  issued  ?]  Yes  ;  the  intention  is, 
Lbe  Bishop  shall  not  even  issue  a  Commission  of  Inquiry 
IS  he  give  notice,  and  if  he  finds  there  is  a  primdjacie 
then  he  may  send  it  to  the  Court  of  Arches ;  but  after 
seuing  of  a  Commission,  it  is  not  in  his  power  to  send 
^fxe  until  after  the  Commissioners  have  reported.  [Lord 
i»BELL. — You  say,  the  notice  is  to  go  for  nothing ;  but 
is  a  step  in  the  cause,  you  cannot  say  the  Letters  of 
a  est  issued  "  in  the  first  instance."]  It  is  merely  no- 
>£  an  intention  on  the  part  of  the  Bishop  at  that  time 
^ue  a  Commission,  which  afterwards  he  may  not  think 
^  act  upon.  [The  Bishop  of  London. — The  Bishop 
^  first  instance  may  have  heard  rumours  concerning  a 
^man  which  may  induce  him  to  send  a  notice  to  the 
^man  of  his  intention  to  issue  a  Commission,  and  he 
afterwards  receive  information  which  may  give  it  so 
^  a  complexion,  as  to  induce  him  to  send  it  to  the  Court 
»ches.]  Certainly.  [Dr.  Lushington. — The  ques« 
Ss,  whether  he  should  not  do  something  to  supersede 

he  has  done  by  giving  the  notice,  and  then  begin  de 
3  I  contend  that,  until  the  issuing  of  a  Commission, 
bishop  might  send  the  cause  to  the  Arches  Court,  and 
^he  Letters  of  Request  operated  as  a  supersedeas  of  the 
'^.    As  to  the  other  objection,  it  sufficiently  appears 
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June  15.      upon  the  face  of  the  proceedings  that  the  Bishop  had  set  the 

S  nitr  ^"^^  ^°  motion  upon  the  application  of  Sanders.     The  pro- 

Htad,        ceedings  in  this  respect  were  in  the  same  form  as  before  the 

Act  passed^  and  the  ISth  section  directed  that  the  cause 

might  be  sent  to  the  Court  of  Appeal  of  the  province,  "to 

be  there  heard  and  determined  according  to  the  law  and 

practice  of  such  Court." 

Cur.  adv,  wit.      LoRD  CAMPBELL. — ^Their  Lordships  will  take  time  to 

consider  their  Judgment 

Dec  9.  Lord  Campbell. — The  first  objection  is,  that  the  Letters 

JuDGMXKT.  of  Request  are  ex  facie  defective  and  void,  on  the  ground 
that  they  do  not  shew  on  whose  application  the  cause  was 
Form  of  the  commenced,  or  at  whose  request  they  were  granted.  Their 
Lettm  suffi.  Lordships,  however,  are  of  opinion  that  the  Letters  of  Re- 
quest  are  sufficient.  The  Statute  does  not  require  thattiiey 
should  be  in  any  given  form,  and  they  do  disclose  that  the 
cause  was  "  at  the  voluntary  promotion  of  Ralph  Sandeiii 
of  the  city  of  Exeter,  gentleman  ;"  and  the  Bishop  having 
authority  by  the  Statute  to  issue  Letters  of  Request  in  dm 
proceeding,  if  he  shall  think  fit,  there  can  be  no  necesdtj 
for  stating,  according  to  the  old  form,  at  whose  request  thej 
were  granted.  And,  for  the  reasons  hereafter  to  be  men- 
tioned, their  Lordships  are  of  opinion  that  the  Letters  of 
Request  need  not  make  any  reference  to  the  notice  served  by 
the  Bishop. 

The  second  objection,  of  a  graver  nature^  is  that,  at  the 
time  when  the  Letters  of  Request  were  issued,  the  Bishop 
had  no  authority  to  issue  them,  as  he  had  made  his  election 
to  proceed  by  a  Commission  of  Inquiry  in  his  own  diocese. 
The  3rd  section  of  the  Statute  gives  power  to  the  Bishop^ 
on  a  clergyman  being  charged  with  any  ecclesiastical  ofience, 
or  concerning  whom  there  may  exist  scandal  or  evil  report, 
to  issue  a  Commission  of  Inquiry  as  to  the  grounds  of  sudi 
charge  or  report,  **  provided  always  that  notice  of  the  inten- 
tion to  issue  such  Commission,  under  the  hand  of  the  Bishop, 
containing  an  intimation  of  the  nature  of  the  offence,  toge- 
ther with  the  names,  addition,  and  residence  of  the  partj 
on  whose  application  or  motion  such  Commission  should  be 
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t  to  issue,  shall  be  sent  by  the  Bishop  to  the  party  ac-      Jumb  15. 

I  fourteen  days  at  least  before  such  Commission  shall         "T 

/'    On  the  llth  October,  1841,  the  defendant  was  in        ffead, 

form  served  with  a  notice,  under  the  hand  of  the  Bishop 

Ixeter,  dated  on  the  same  day.     On  the  9th  November 

vising,  without  any  thing  being  done  to  countermand  or 

rsede  the  notice,  the  Letters  of  Request  issued,  by  which 

lefendant  was  to  be  prosecuted  in  the  Arches  Court.    It 

intended  that  this  was  contrary  to  the  13th  section  of 

)tatute,  for  that,  by  reason  of  the  notice,  the  Letters  of 

lest  were  not  sent  "  in  the  first  instance,"  within  the 

ling  of  the  Statute :  and  if  this  were  so,  they  would 

inly  be  void,  as  their  validity  rests  entirely  upon  the 

ite.     But,  afler  much  doubt  and  hesitation,  their  Lord- 

i  have  arrived  at  the  conclusion,  that  the  notice  may  be 

ely  disregarded,  and  that,  within  the  meaning  of  the 

ite,  the  Letters  of  Request  were  sent  **  in  the  first  in-     The  Letters 

;e."   The  notice,  although  required  by  the  Statute,  only  ^j,g    g„j    [^ 

rates  the  intention  to  institute  proceedings  ;  it  cannot  be  stance.'* 

Idered  the  commencement  of  the  suit,  and  therefore, 

1  the  Letters  of  Request  issued,  there  was  no  suit  pend- 

The  Letters  of  Request  may  issue  in  the  first  instance, 
ler  the  report  of  the  Commissioners  that  there  is  a  primd 

case  against  the  accused ;  the  Legislature  probably 
It  "  either  with  or  without  a  previous  inquiry  instituted 
iie  Bishop,"  understanding  that,  without  a  previous  in- 
Yy  the  cause  would  come  in  the  first  instance  before  the 
les  Court.  Although  the  notice  was  served,  there  were 
leans  of  compelling  the  Bishop  to  issue  a  Commission, 
it  seems  to  have  been  admitted  that  if,  upon  furlher  con- 
ation, his  Lordship  thought  it  were  expedient  to  send 
:ase  at  once  to  the  Arches  Court,  he  might  have  done  so 
uperseding  the  notice.  The  Letters  of  Request  may 
3nsidered  as  such  supersedeas, 

has  been  argued  before  us,  that  this  construction  of  the 
might  subject  a  clergyman  to  vexatious  proceedings, 
before  the  Commissioners  and  the  Arches  Court ;  but 
annot  suppose  that  a  change  of  intention  as  to  the  mode 
'oceeding  can  ever  take  place  except  for  the  interests  of 
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JirwB  15.      justice  and  the  good  of  the  Church,  and  it  is  difficult  tocoD- 
gTT^        ceive  how  a  party  can  be  prejudiced  by  the  service  of  a 
Head,       notice  of  the  intention  to  issue  a  Commission.     If  the  Com- 
mission had  issued,  or  the  defendant  had  been  cited  to  ap- 
pear under  it,  then  their  Lordships  would  have  thought  ^ 
Letters  of  Request  could  not  issue  until  the  Commissiancn 
Decree  of  the  had  made  their  report.     The  decree  of  the  Court  below  wiU, 
^raed,  wiS!^  therefore,  be  affirmed,  but  without  costs, 
out  costs ;  and      There  was  a  further  prayer,  that  the  cause  would  be  r^ 
cause  remitted,  ^^ined ;  but  their  Lordships  are  of  opinion  that  it  ought  to 
be  remitted  to  the  Arches  Court.    This  is  a  Court  of  Appal 
of  the  last  resort,  and  their  Lordships  think  such  a  Court 
ought  not  to  decide  a  cause  of  this  nature  in  the  first  in- 
stance ;  that  they  ought  to  have  the  benefit  of  a  discossoB 
and  decision  in  the  Court  below,  and  that  there  ought  not 
to  be  an  original  judgment  in  this  place,  from  which  then 
can  be  no  appeal.* 


1843.  On  the  remission  of  the  cause  to  the  Arches  Court,  Arti- 

Jan.  11.  ^]gg  ^gyg  prayed  and  brought  in;  they  were  subsequently 

admitted.  ^  ^  admitted  without  opposition,  a  negative  issue  being  given 
by  Mr.  Head,  who  made  admissions  which  rendered  it  unIl^ 
cessary  to  examine  witnesses,  and  reduced  the  question  to 
one  of  law — ^namely,  whether  the  publication  amounted  to 
an  offence  cognizable  by  the  Ecclesiastical  Court.  Amongsl 
the  passages  set  forth  in  the  Articles,  as  contained  in  the  let- 
ter published  in  the  Western  Times,  are  the  following : — 

There  spake  the  spirit  of  the  present  system  of  episcopal  mi- 
nistration. All  the  Bishops,  it  is  true,  may  not  be  quite  so  Idcsq- 
tious  as  the  Bishop  of  Exeter ;  but,  inasmuch  as  they  connive  tt 
and  continue  the  use  of  the  Catechism,  and  Baptismal  and  Con- 
firmation Services,  in  their  present  state,  I  do  not  hesitate  to  aver 
that  they  act  upon  a  system  by  which  the  episcopal  order  is  ex- 
alted under  false  pretences,  and  at  the  expense  of  the  doctrines  of 
the  Bible. 

*  The  Committee  consisted  of  Lord  Campbell ;  Sir  J.  Rnigfat  Brace, 
V.C;  Mr.  Justice  Ersklne;  Dr.  Lushington,  and  the  Bishop  of 
London. 
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Ls  reformation  in  this  respect  is  not  hopeless,  and  as  I  also  am     June  15. 
Iged  by  my  ordination  vows,  as  a  minister  of  the  Church  of  ~" 

^land,  to  banish  and  drive  away  all  erroneous  doctrine,  I  do  Head. 
eby  decline  and  refuse  to  give  any  countenance  whatever  to  the 
;e  of  Confirmation  as  it  is  now  used  by  their  Lordships  the 
hops,  and,  instead  of  recommending,  in  compliance  with  the 
scopal  Circular,  the  perusal  and  re-perusal  of  that  Service,  to 
young  persons  of  this  parish,  I  warn  them  all — young,  old, 
middle-aged — to  beware,  in  the  name  of  God,  of  the  erro- 
118  and  strange  doctrine  which  it  contains, 
t  is  also  a  fact,  that  the  Prayer-Book  sins  against  itself.  Some 
ts  of  it  are  at  variance  with  other  parts.  The  4th,  6th,  8th,  and 
1  Canons  are  repugnant  to  the  Ist  and  3rd  Ordination  Vows. 
3e  of  the  dogmas  in  the  Catechism,  Confirmation  and  Bap- 
lal  Services,  are  utterly  inconsistent  with  the  doctrines  con- 
ed in  the  1  Ith,  12th,  13th,  and  17th  Articles. 
f  their  Lordships  wish  to  satisfy  the  public  that  their  exaltation 
Qst  and  right,  let  their  Lordships,  instead  of  teaching  the  erro- 
»us  doctrine  in  the  Church  Service,  banish  and  drive  it  away ; 
tead  of  bending  the  Bible  to  the  obliquities  of  the  Prayer  Book, 
them  make,  or  endeavour  to  make,  this  Prayer- Book  consistent 
th  the  Bible  and  with  itself;  instead  of  reversing  the  Apostle's 
e,  let  them  *<  abhor  that  which  is  evil"  in  the  Prayer-Book, 

I  **  cleave  to  that  which  is  good"  in  it. 

iddamst  D.,  for  the  promoter. — The  Articles  having  been  AaGUMtHr. 

II  tied,  and  the  facts  being  admitted  or  not  being  denied, 
question  is,  in  fact,  conceded,  and  the  Court  may  pro- 

cace  the  penalty  incurred.  It  is  a  matter  of  public  noto- 
^  that,  at  the  present  day,  there  is  a  strong  disposition 
^ny  the  doctrine  of  baptismal  regeneration.  The  defen- 
b  thought  proper  to  discuss  this  point  and  tlie  others, 
soberly,  at  a  proper  time  and  in  a  proper  place,  but  in  a 
lie  newspaper — the  last  place  where  such  a  controversy 
&ld  be  carried  on — accompanied  by  matter  very  ofiTensive 
S«  diocesan,  as  if  the  Bishop  had  any  right  to  alter  or 
^e  the  offices  in  the  Book  of  Common  Prayer.  Of  the 
ons  of  1603,  the  4th  forbids  the  affirming  that  the  form 
Worship  in  the  Book  of  Common  Prayer  and  administra- 
of  Sacraments  contains  any  thing  repugnant  to  the 
^I^tures,  and  the  36th  requires  the  subscription  of  such 
•^e  to  be  made  ministers  to  three  Articles,  one  of  which  is, 
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Juki  15.  « that  the  Book  of  Common  Prayer  containeth  in  it  nothing 
Sanderg  r  co"^^*^  ^  ^^^  Word  of  God,  and  that  it  may  be  lawfWlj 
Head.  so  used,  and  that  the  subscriber  himself  will  use  the  form  in 
the  said  Book  prescribed."  By  the  Act  of  Uniformity  of 
Charles  2,*  the  Statutes  respecting  the  Book  of  Common 
Prayer  are  re-enacted.  These  Statutes,  although  they  an- 
nexed a  temporal  penalty  to  offences,  did  not  take  away  the 
jurisdiction  of  the  Ecclesiastical  Court.  RoUe,  Abr.f  C«- 
drey*s  ciue.X  Has  the  defendant  used  the  office  of  baptiim? 
If  not,  he  is  unfit  to  be  the  rector  of  a  parish.  The  Court  is 
bound  to  pronounce  the  extreme  penalty  of  deprivatiooi 
though  this  gentleman  should  spare  the  Court  the  office  of 
pronouncing  sentence,  by  withdrawing  from  a  church  wboie 
offices  he  cannot  conscientiously  administer. 

Robinson,  D.,  on  the  same  side. 

Sir  John  Dodson,  Q.A.,  for  Mr.  Head.— The  fact  of  ht?ii«  t 
published  the  document,  and  its  contents,  are  admitted;  but 
we  do  not  admit  the  inferences  of  law  deduced  therefrom  ta 
the  Articles.  I  am  at  a  loss  to  know  under  what  laws,  o*  ^ 
nons,  constitutions,  and  statutes  of  the  realm  the  offence  ii 
charged.  I  contend  that  Mr.  Head  has  oflTended  no  lit. 
This  is  a  criminal  proceeding,  and  the  charge  should  be 
specifically  pleaded.  The  King's  Proctor  v.  Stone,^  Matin 
V.  EscotLW  As  to  the  question  of  regeneration  by  baptisoh 
respecting  which.  Dr.  Addams  says,  a  controversy  exists  I 
do  not  profess  to  be  able  to  discuss  matters  of  that  kio^ 
The  question  is,  not  whether  Mr.  Head,  in  common  nitk 
others  of  the  clergy,  entertains  certain  opinions  upon  thii 
point,  but  whether  he  has  offended  the  law.  I  will  not  go 
into  this  theological  question,  or  discuss  the  merits  of  tk 
publication.  [Per  Curiam.  I)o  you  mean  to  waive  thit 
question  ?2  No ;  I  do  not  mean  to  discuss  the  doctrine  cf 
regeneration.  [Pkr  Curiam.  The  question  is,  whether  l 
the  publication  is  in  derogation  and  depraving  of  the  Book  I 
of  Common  Prayer ;  I  do  not  wish  you  to  discuss  theological  3 
points  at  all.]     I  apply  myself  tq  the  law.     The  4lh  Canoo,    i 

•  13&  H  Car.2,  c.  4,  §  24.  f  2  Vol.  222.  / 

t5Co.8,40.  §  IHagg.  CR.4a       / 

U  2  Curt.  692.  / 
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^ng  impugners  of   the  established   worship,  is  not      Jnm  15. 
t  the  clergy,  but  against  the  laity.    The  date  of  this     g^g^^^  ^, 
L    is  1603,  and  our  Book  of  Common  Prayer  was  not  in         Head. 
nee  till  1662.    The  36th  Canon  is  relied  upon,  which 
^^  the  subscription  of  the  clergy  to  certain  articles ; 

is  not  charged  against  Mr.  Head  that  he  has  not  sub- 
d.  The  Canons  of  1603  have  nothing  to  do  with  the 
ftt;  Book  of  Common  Prayer.  But^  it  is  said^  the  Act  of 
rinity  supplies  what  is  wanting.  The  Acts  of  Edward 
nd  of  £lizabeth,f  which  the  Act  of  Uniformity  re* 
i  to  and  re-enacted,  prohibited  the  ''preaching,  de- 
ig,  and  speaking  any  thing  in  the  derogation  or  de- 
ing  of"  the  Book  of  Common  Prayer;  but  they  say 
ing  of  printing  and  publishing.  "  Declaring,"  in  its 
ary  sense,  means  '*  speaking  openly."  Moreover,  the 
Jtes  did  not  annex  the  punishment  of  deprivation  to  the 

offence ;  but  provided  that,  if  a  party  had  once  so 
ided,  and  '<  eflsoons "  should  offend  again,  he  might  be 
ived.  It  is  said  that  the  jurisdiction  of  the  Ordinary  is 
ned,  on  the  authority  of  Caudrey*s  Case,  But  Caudrey 
committed  two  offences,  preaching  against  the  Book  of 
imon  Prayer,  and  refusing  to  use  it, — a  case  different 
I  the  present. 

^arding,  D.,  on  the  same  side,  cited,  in  addition :  New- 
y  V.  Goodwin;  %  Fletcher  v.  Sondes;^  Evans  v.  Stevens ;\\ 
Bell,  Crim.  Lam  ;^  Hallam,  Const.  Hist,  ;**  Bishop  of 
iter's  Charge.ff 

ER  Curiam.    I  must  have  an  opportunity  of  looking  Cur.  adv.  vuU, 
the  cases.     It  is  an  important  question  whether,  on  the 
hand,  a  clergyman  is  at  liberty  to  •*  write"  any  thing  in 
gation  of  the  Book  of  Common  Prayer ;  and,  on  the 
r,  whether  he  is  liable  to  deprivation  for  doing  so. 
xr  J.  Dodson  cited  from  the  Printed  Catalogue  the   case  May  11. 
iavard  v.  Evanson,    in   1775,  a  proceeding  against  a 

•  2  &  3  Edw.  6,  c.  1.     5  &  6  £dw.  6,  c.  1. 
t  1  Eliz.  c.  2.     13  Eliz.  c.  12.  |  1  Phill.  282. 

§  3Bing.  580.  ||  4T.  R.224. 

1  P.  205.  ••  1  Vol.  23a 

tt  In  1841,  p.  16. 
OL.  II.  3    D 
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Jcrirs  15.     dergyvMn  for  writiiig  and  publishing  doctrines 
g^^^  ^     to  those  of  the  Church  of  England  * 

June  15.  ^'^  ^'  *^BNNSR  Fust—- Mr.  Head  has  admitted  the  t  ^^ 

JuDGMKNT.        ^^^^  ^6  ^8  a  minister  in  holy  orders  of  the  Church  of  T  '^^^ 
land,  and  rector  of  the  parish  church  of  Fenitoo;  h*^    . 
admits  that  he  is  the  author  and  publisher^  or  tlie  cairj^;^^^ 
publishing,  the  letter  in  question ;  but  he  does  not      ,9^> 
that  it  contains  doctrines  or  positions  repugnant  to,  or  -^.^^ 
rogation  or  depraving  of,  the  Book  of  Common  Pra]^.^«^« 
that  it  openly  affirms  and  maintains  that  the  Catechism  «%:^,^ 
of  Baptism,  and  Order  of  Confirmation  contained  t^        j 
contain  erroneous  and  strange  doctrine :  that  is  a  c^:^      ^ 
to  be  tried  with  respect  to  the  words  of  the  letter.  ^  ' 

admits  that  there  does  exist  a  scandal  and  evil  report^^ar^^ 
liim,   as  the  author  and  publisher  of   the  letter,         4w 
having  thereby  offended    against    the    ecclesiasticsac/  a 
When  the  Articles  were  brought  in^  an  intimation  w^a^^^ 
that  they  would  be  opposed  ;  but  the  opposition  way  wi^  . ' 
drawn,  and  it  would  seem  primdjaeie  to  have  been  intcndal  j 
to  adnut  the  Articles,  and  to  contend  that  they  did  not  o 
tain  a  charge  that  could  render  Mr.  Head  liable  to  ecden 
tical  censure.     But  at  the  time  the  case  was  argued,  it  ^ 
contended  by  the  Counsel  for  Mr.  Head,  that  he  wssnd^ 
bound  to  raise  his  objections  at  the  admission  of  the  KtOF 
cles,  but  was  at  liberty  to  take  objections  at  any  time,  aadl 
am  inclined  to  think  that  it  was  not  obligatory  upon  him  ts 

*  The  defendant  in  the  case  referred  to  was  Vicar  of  TewkcilNiif ; 
the  voluntary  promoter  of  the  suit  was  a  parishioner.  The  cbaiftt 
comprised  the  following :  omitting  passages  in  the  service ;  reading  the 
Nicene  Creed  in  an  indecent  and  irreverent  manner,  and  sooM^iiDei 
omitting  it ;  making  declarations  against  the  doctrines  of  the  Chwd 
of  England,  and  writing,  publishing,  and  setting  fbrth  in  pampUeta 
doctrines  repugnant  to  that  of  the  Trinity.  The  cause  co«ini«Medm  d» 
Consistory  Court  of  Gloucester,  in  January,  1775,  where  the  defendaat^ 
petition  was  rejected.  He  appealed  to  the  Arches  Oourt,  which  pro- 
nounced for  tlie  appeal.  It  would  appear  that  there  was  another  appeal 
from  a  grievance,  and  that  the  case  went  to  the  Delegates.  UltimatelT, 
the  promoter  of  the  suit  declined  to  proceed  furtlier,  and  the  defendaot 
was  dismissed,  the  promoter  being  condemned  in  the  costs. 
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b^m  At  the  admission  of  the  Artieles.  It  becdmet  Jnn  15. 
^^*^,  therefore,  to  consider  the  nature  of  the  ob*  Sta^ltn  ^, 
^^*  Matd.  ' 

'  first  is^  that  the  Articles  contain  no  specific  allegation  Objection  that 
r  on  which  the  proceeding  is  founded,  so  that  it  ^leglSj  ^  °^' 
i  cult  for  the  party  to  know  how  to  address  himself  to 
^^^sistion  of  law,  and  cases  were  cited  to  shew  that, 
'  Clergymen  have  been  charged  with  offences  against 
^^^^rines  of  the  Church,  the  Articles  have  set  forth  the 
'^^lar  Statutes  creating  the  offence  and  affixing  the 
^i^-^  And  where  the  proceeding  is  under  a  particular 
^^»  for  a  particular  offence,  for  which  there  is  a  parti* 

I^^nalty, — in  that  case,  it  is  necessary  to  set  forth  the 
*I^^^dfically :  as  in  Newberry  v.  Goodmn  ;  Cox  v.  Good' 
^^  MasHn  v.  EscoU  ;  and  The  King's  Proctor  v.  Stone. 
^  ^^bjection  has  not  been  taken  for  the  first  time  in  the 
^^^t  case;  it  has  been  frequently  taken,  and  as  ire* 
^tly  overruled.  It  has  been  always  held  that,  where  the 
^*^^  comes  under  the  general  law,  it  is  not  necessary  to 
^^  the  particular  Statute  or  Canon  under  which  the  pro- 
^^^ng  is  instituted.  This  question  is  fully  disposed  of  in 
*^i  ease  of  WUson  v.  McMath.-f  So  also  in  the  cases  of  not  sustained. 
^XMier  V.  DatneSfX  and  Dame  v.  WiUianu,^  I  have,  therefore^ 
^  doabt  that  the  law  is  sufficiently  pleaded ;  and  the  ques- 
Vm  is,  whether  the  Articles  set  forth  an  ecclesiastical 
Ance. 

It  has  been  argued  by  the  Counsel  for  Mr.  Head,  that  he 
bs  laboured  under  a  considerable  degree  of  hardship  in  not 
ODOwing  the  law  upon  which  the  proceeding  is  founded.  I 
m  hardly  t&ink  that  there  is  any  serious  hardship  in  this, 
I  he  had  an  opportunity  of  knowing  this  at  the  time  the 
bticles  were  admitted,  by  objecting  to  their  admission,  on 
be  ground  that  they  did  not  state  the  law.  I  admit  that  he 
ns  not  bound  to  take  the  objection  in  the  first  instance,  and 
1st  he  is  entitled  to  every  advantage  which  the  law  allows 
m  ;  but  there  is  not  any  hardship  in  the  case,  the  proceed- 

•  2  Hagg.  C.  R.  138.  t  3  Phill.61. 

f  1  Add.  891.  §  2  Add  130. 
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Join  16.     ing  being  under  the  general  law,  and  not  confined  to  in 
5<^y.     Particular  Statute. 
HmL  Now  the  proceeding  is  against  Mr.  Head  as  a  benefice 

clergyman  of  the  Church  of  England,  and  nothing  can  I 
more  clear  than  that,  under  the  general  ecclesiastical  lai 
unvoerw  consensu^  the  power  of  the  Ordinary  over  the  defg 
of  the  diocese,  and  of  correcting  them,  is  established  an 
exercised  by  proceedings  in  the  Ecclesiastical  Court.  Pr 
vate  admonition  may  be  in  some  cases  sufficient ;  but  wher 
it  is  necessary  to  take  proceedings,  they  must  be  by  Aitidf 
against  a  clergyman  when  acting  contrary  to  his  duty  at 
minister  of  the  Church  of  England  and  as  a  beneficed  dergj 
man. 
Nature  of  the  This  being  a  proceeding  by  the  Ordinary  against  a  clergj 
^^^  man  of  his  diocese,  it  is  necessary  to  consider  the  nature  o 

the  charges,  and  it  is  quite  impossible  for  any  one  to  reid 
the  charges  without  perceivmg  that  they  do  contain  mattff 
in  derogation  and  depraving  of  the  Book  of  CommoB 
Prayer,  as  established  by  the  Act  of  Uniformity,  IS  and  J4 
Car.  2.  Neither  of  the  learned  Counsel  for  Mr.  Head  wodd 
venture  to  contest  this  point.  The  title  of  the  letter  is  *'A 
View  of  the  Duplicity  of  the  present  System  of  Episcopil 
Ministration,  in  a  Letter  addressed  to  the  Parishionen  i 
Feniton,  Devon,  occasioned  by  the  Bishop  of  Exeter's  Ca^ 
cular  on  Confirmation."  It  is  no  part  of  the  duty  of  the 
Court  to  consider  whether  the  doctrines  contained  in  the 
Book  of  Common  Prayer  are  erroneous  or  not ;  the  law  bii 
declared  that  they  are  the  doctrines  of  the  English  Choich, 
and  the  only  question  is,  whether  the  letter  does  or  does  not 
contain  what  is  alleged  against  Mr.  Head.  In  the  fbmth 
paragraph  he  says : — 

It  becomes  my  duty  to  state  to  you,  that  I  have  received  aktttr 
(a  printed  circular)  from  the  Bishop  of  Exeter,  requesting  me  to 
give  notice  of  his  Lordship's  intention  to  confirm  such  yooif 
persons  of  this  parish  as  shall  he  duly  prepared :  in  short,  I  la 
called  upon  to  address  you  on  the  subject  of  CoofirmatioD— m 
equivocal  word,  pregnant  with  that  necessary  evil,  controTetsy. 
Three  years  ago,  the  children  of  this  parish  did  attend  the  Con- 
firmation.    On  that  occasion,  the  exclusive  object  of  episcopal  is- 
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quiry  was,  **  Have  these  children  been  instructed  in  the  sacra-       Jumx  15. 
mental  parts  of  the  Catechism  ?"    A  negative  reply  was  given ;      ^  "7"" 
and  the  Rector  of  the  parish  was  publicly  censured  for  having         Head,  ^' 
omitted  to   teach  the  erroneous  and  strangle  doctrine  which  the 
Catechism  contains. 

Now,  to  go  no  further,  here  it  is  aj£rmed  that  the  Cate- 
chism contains  *<  erroneous  and  strange  doctrine/'  and  not 
only  that,  but  it  is  avowed  by  Mr.  Head,  that  he  had 
written  this  letter  in  consequence  of  the  Circular  of  the  Bi- 
shop of  Exeter,  requesting  him  to  give  notice  of  his  lord- 
ihip's  intention  to  confirm  such  young  persons  of  the  parish 
as  should  be  duly  prepared.  I  find  it  very  difficult  to  say  that 
this  is  not  an  ecclesiastical  offence ;  that  the  publication  of 
luch  a  letter,  in  consequence  of  the  Bishop's  Circular,  does 
not  render  Mr.  Head  amenable  to  ecclesiastical  jurisdiction, 
fixr  he  was  enjoined  to  the  performance  of  a  duty  which  he  is 
ciUed  upon  to  perform  by  the  Canons  of  the  Church  and  by 
the  oath  of  canonical  obedience  to  the  Ordinary,  which  he 
took  at  the  time  of  ordination,  and  of  admission  to  the 
benefice.     What  does  the  61st  Canon  require  ? 

Every  minister,  that  hath  cure  of  souls,  for  the  better  accom- 
plishing of  the  orders  prescribed  in  the  Book  of  Common  Prayer 
concerning  Confirmation,  shall  take  especial  care  that  none  shall 
he  presented  to  the  Bishop,  for  him  to  lay  his  hands  upon,  but 
•och  as  can  render  an  account  of  their  faith,  according  to  the  Ca- 
techism in  the  said  Book  contained :  and  when  the  Bishop  shall 
assign  any  time  for  the  performance  of  that  part  of  his  duty,  every 
such  minister  shall  use  his  best  endeavour  to  prepare  and  make 
able,  and  likewise  to  procure  as  many  as  he  can  to  be  brought, 
and  by  the  Bishop  to  be  confirmed. 

Why,  here  is  an  express  Canon  for  the  conduct  of  a  minis- 
ter of  the  Church  of  England,  who  shall  have  received  an 
intimation  from  the  Bishop  of  his  diocese  that  the  rite  of 
confirmation  would  be  administered  to  the  children  of  the 
parish,  to  prepare  them  for  duly  receiving  the  rite,  and  Mr. 
Head  states  in  his  letter,  that  it  was  written  and  addressed  to 
his  parishioners  in  consequence  of  his  being  required  by  the 
Bishop  to  prepare  and  instruct  the  children  of  the  parish 
for  the  due  reception  of  the  rite,  which  he  was  bound  to  do. 
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Ji7Ms  16.     as  minitter  of  the  parish :  so  that  this' was  a  direct  breadi  of 

g^^^  y     canonical  obedience  and  of  his  duty,  as  enjoined  by  the 

BmhI  '     Canon.    I  am  aware  that  this  is  not  the  offence  imputed  to 

Mr.  Head ;  but  it  is  a  circumstance  in  the  case,  and  an 

aggravation  of  the  offence.    The  letter  goes  on: — 

There  spake  the  spirit  of  the  present  system  of  episcopal  mbii- 
tration.  AH  the  Bishops,  it  is  trae,  may  not  be  quite  so  iscantioos 
as  the  Bishop  of  Exeter ;  hut,  inasmuch  as  they  oonniTe  at  aai 
continue  the  use  of  the  Catechism  and  Baptismal  and  Confiraa- 
tion  Services  in  their  present  state,  I  do  not  hesitate  to  aver  tbt 
they  act  upon  a  system  by  which  the  episcopal  order  is  eiaM 
under  false  pretences,  and  at  the  expense  of  the  doctrines  of  tin 
Bible. 

Nothing  can  be  more  offensive  than  such  ezpreasiQOS  act 
dressed  to  his  parishioners  by  a  minister  of  a  parish,  speak- 
ing of  his  diocesan.  The  letter  speaks  of  the  "  erron  of  the 
baptismal  service/'  and  proceeds  :«— 

These  entreaties,  it  in  fair  to  admit,  are  made  in  a  tone  of  great 
urbanity;  the  letter  contains  some  just  observations;  and  Ae 
whole  announcement  would  be  quite  unexceptionable,  if  dioii 
Church  Services,  to  which  his  Lordship  refers  both  you  andny- 
self,  were  free  from  error.  But  the  letter  covertly  insinuates  thit 
those  Church  Services  contain  nothing  but  sound  doctrine;  indeed^ 
the  whole  communication  is  almost  entirely  founded  on  this  assamp* 
tion,  which  assumption  is  not  consistent  with  truth.  I  do  not  mea 
that  his  Lordship  intends  to  insinuate  a  greater  proportion  of  false- 
hood than  is  usually  found  in  episcopal  circulars :  far  be  it  fron 
me  to  attribute  a  single  grain  of  duplicity  to  the  Bishop  of  Exeter 
which  does  not  attach  itself  to  all  his  right  reverend  brethreo. 
All  their  Lordships  promise  at  their  ordination  to  be  **  ready  to 
banish  and  drive  away  all  erroneous  and  strange  doctrine  :*'  hat, 
on  the  other  hand,  they  do  not  scruple  to  vex  us  with  the  erro- 
neous and  strange  doctrine  of  the  Confirmation  Service. 

As  reformation  in  this  respect  is  not  hopeless,  and  as  I  also  asi 
pledged  by  my  ordination  vows,  as  a  minister  of  the  Church  of 
England,  to  banish  and  drive  away  all  erroneous  doctrine,  I  do 
hereby  decline  and  refuse  to  give  any  countenance  whatever  to  the 
office  of  Confirmation  as  it  is  now  used  by  their  Lordships  the 
Bishops ;  and,  instead  of  recommending,  in  compliance  with  the 
Episcopal  Circular,  the  perusal  and  re-perusal  of  that  service,  tt 
the  young  persons  of  this  parish,  I  warn  them  all — youog,  oid,  ssd 
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I — to  beware,  in  the  name  of  God,  of  the  eironeoos  and       jtjus  15, 

trine  which  it  contains.  — ; — 

a  fact  that  the  Prayer-Book  sins  against  itself.     Some         jS^^' 

re  at  variance  with  other  parts.     The  4tb,  6th,  8th,  and 

s  are  repugnant  to  the  1st  and  3rd  Ordination -Vows. 

le  dogmas  in  the  Catechism,  Confirmation,  and  Bap- 

ces,  are  utterly  inconsistent  with  the  doctrines  con- 

e  11th,  I2th,  13th,  and  17th  Articles. 

lOrdships  wi^h  to  satisfy  the  pablic  that  their  exaltation 

right,  let  their  Lordships,  instead  of  teaching  the  erro- 

ine  in  the  Church  Service,  banish  and  drive  it  away ; 

ending  the  Bible  to  the  obliquities  of  the  Prayer-Book, 

ke,  or  endeavour  to  make,  this  Prayer-Book  consistent 

ble  and  with  itself;  instead  of  reversing  the  Apostle's 

em  "  abhor  that  which  is  evil"  in  the  Prayer-Book, 

E3  to  that  which  is  good"  in  it. 

tassages  contain  a  direct  averment  that  the  Gate*       The    letter 

Baptismal  and  Confirmation,  services,  do  contain  co"**!"*  *  dl- 

^  11.1  ^^^    averment 

and  strange  doctrme,  and  nothing  can  be  more  that  the Preyer- 

1  matter  and  style  than  this  address  from  an  ^^^  containj 
/.      "•     1  i.    L     ^1        »_  •  .    erroneous    and 

md  beneficed  clergyman   of  the  Church  to   his  strange    doc- 
's,  reflecting  upon  his  diocesan  and  upon  the  ^""*».*"<^  *  ***• 
^.        r  It         mL  A  .        rogation    and 

the  Church  generally.     The  passages  contain  a  depraving 

igation  and  depraving  of  the  Book  of  Common  thereof. 

being  inconsistent  with  itself  and  with  the  Arti* 
Church.  Therefore,  from  the  words  of  the  letter 
charge,  of  advisedly  maintaining  and  affirming 
itechism  and  Baptismal  and  Confirmation  services 

strange  and  erroneous  doctrine,  is  fully  made 

lis  letter  Mr.  Head  avows  himself  the  author  and 

and  I  think  it  is  impossible  to  read  a  document 

nve  in  matter  and  style,  considering  the  person 

t  is  written,  the  persons  to  whom  it  is  addressed, 

3Ject  of  the  letter;  and  beyond  all  doubt  it  does 

tter  which  renders  the  writer,  who  is  a  clergy-      The  writer 

y  orders  of  the  Church  of  England,  amenable  to  ajnenable  to  ec- 
^  o         '  ciesiastical   iu« 

;tion  of  the  Ordinary^  exercised  by  the  Ecclesiasti-  risdiction. 

;nce  is,  therefore,  a  very  grave  and  serious  one, 
by  a  clergyman  of  the  Church  of  England,  who 
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Sunders  r. 


is  tK>und  at  his  admi^ion  and  ordinalicm  to  subie 
certain  articles^  without  which  he  iprould  not  be  it 
to  the  ministry.  No  person  Ctin  be  admitted  to  the  n 
till  he  haa  subscribed  certain  articles  set  forth  in  ti 
Canon,  one  of  which  (the  Srd)  is  as  follows;  ''Tl 
Book  of  Coramun  Prayer,  and  of  ordering  of  bishops, 
and  deacons,  contain cth  in  it  nothing  contrary  to  th« 
of  God,  and  that  it  may  lawfully  so  be  used  ;  and  i 
himielf  will  use  the  form  in  the  said  Book  prescnl 
public  prayer  and  administration  of  t!ie  sacra mfiit 
none  other,*'  These  articlea  he  is  required  to  subsa 
the  following  form :  ''  I  do  willingly  and  ts  amtm  m\ 
to  these  three  articles  above  mentioned,  and  to  ill 
that  are  contained  in  them;*'  so  that  Mr.  Head  has 
an'mm*^  declared  that  the  Book  of  Common  Fray^' 
taineth  in  it  nothing  contrary  to  the  Word  of  God,"  ii 
has  subscribed  ^«  to  all  things  containec!  in  it." 

It  has  been  argued  that  the  Canons  of  160S  refer  em 
the  Book  of  Common  Prayer  now  establiabed^  bu\  to 
established  by  the  Statute  of  Elizabeth  i  but  lUx  Sol 
hai  been  re-enacted  by  the  present  Act  of  Unifonni^, 
and  11  Car,  2;  and  I  have  not  heard  it  contended  th** 
Canons  are  not  binding  upon  the  Clergy^  I  am^  t'*^ 
clearly  of  opinion,  that  Mr.  Head  cannot  shelter  hi* 
under  the  plea  that  the  Canons  refer  to  the  Book  of  C« 
mon  Prayer  formerly  established,  and  not  to  that  establiii 
by  the  present  Act  of  Uniformity. 

But  the  61st  Canon,  which  requires  subscription  to tf 
tain  articles  (one  relating  to  the  Book  of  Common  Pnj" 
before  a  person  can  be  admitted  into  holy  orders,  is  «■ 
firmed  by  the  Stat.  13  and  14  Car.  2,  c.  4,  which  ei^ 
that,  before  a  minister  can  take  possession  of  any  ecdetf 
tical  benefice  or  promotion,  he  shall  subscribe  thefolM 
declaration :  *'  I  do  declare  that  I  will  conform  to  ■ 
Liturgy  of  the  Church  of  England,  as  it  is  now  by  h^^ 
blished."  This  declaration  is  to  be  subscribed  befoff^ 
Archbishop,  Bishop,  or  Ordinary  of  the  diocese,*  on  P 

*  Or  before  the  Vicar- General,  Chancellor,  or  Commissary  ^ 
2,  c.  6,  §  5. 
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>rfeit]ng,  on  failure,  the  promotion,  and  of  beings  ipso      Juvm  15. 
},  deprived  thereof,  "  and  the  same  shall  be  void,  as  if     o^JjZI 
I  person  so  failing  were  naturally  dead.*'     And  by  the        Head, 
9  Statute,  it  is  further  enacted,  that  every  person  pre- 
ed  to  any  ecclesiastical  benefice  or  promotion  shall,  in 
place  of  public  worship  belonging  to  the  same,  within 

months  of  his  taking  possession,  read  publicly  the 
ning  and  evening  prayers,  according  to  the  Book  of 
imon  Prayer,  and  publicly,  before  the  congregation,  de- 
3  his  *<  unfeigned  assent  and  consent  to  all  and  every 
g  contained  and  prescribed  in  and  by  the  said  Book,"  on 
I  of  being,  on  neglect  or  refusal,  ipso  facto,  deprived  of 
benefice  or  promotion.  The  law,  therefore,  to  prevent 
sm  and  to  "  settle  the  peace  of  the  Church,"  imposes 
n  every  minister  presented  to  a  benefice  the  necessity  of 
forming  to  the  Liturgy  and  declaring  his  '*  unfeigned 
nt  and  consent  to  all  and  every  thing  "  contained  in  the 
k  of  Common  Prayer  ;  and  can  it  be  contended  that  Mr. 
4i,  ader  subscribing  to  this  declaration,  is  at  liberty  to 
lish,  in  writing,  any  thing  impugning  the  Liturgy,  or  in 
igation  or  depraving  of  the  Book  of  Common  Prayer,  to 
ish  he  had  so  subscribed  ?  This  would  be  a  monstrous 
M)sition. 

.  has  been  said  that,  by  the  Statute  of  Elizabeth,  the 
ace  is  limited  to  ''  declaring  or  speaking  "  any  thing  de- 
.tory  to  the  Book  of  Common  Prayer ;  but,  as  this  is 
B  proceeding  under  any  particular  Statute,  but  under 
§^eneral  ecclesiastical  law,  by  which  a  minister  of  the 
Tch  of  England  is  bound  to  conform  to  the  Book  of 
amon  Prayer,  established  by  competent  authority,  it  is 
ecessary  to  enter  upon  a  consideration  of  this  objection. 

it  be  denied  that  the  Ordinary  has  the  power  of  cor- 
ing the  clergy  in  matters  of  conduct  and  demeanour, 
1  regard  to  their  conversation,  and  their  published  opi- 
<  respecting  the  doctrines  contained  in  the  Liturgy,  and 
Knode  of  administering  the  rites  of  the  Church  ?  Can  it 
^mtended  that  such  law  is  at  variance  with  the  Act  of 
Kbrmity  ?  The  cases  referred  to,  before  that  Statute,  are 
Anguished  from  the  present  case.     Caudreys  Case,  in  5 

OL.  II.  S   B 
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Junk  15.     Cdce,  was  a  proceeding  against  a  clergyman  for  preaching, 
Sanders  v      ^  ^^^^  ^^  speaking,  against  the  Book  of  Common  Prayer. 
Head         In  the  case,  as  reported  in  Rolle's  Abridgment,  there  is  a  di- 
rect and  positive  recognition  of  the  right  of  the  EUxlesiastieil 
Court  to  punish,  by  ecclesiastical  censures,  for  depraTstioB 
and  derogation  of  the  Book  of  Common  Prayer. 

Then  can  the  Court  doubt  that  Mr.  Head  has  brouglit 
himself  within  the  ecclesiastical  jurisdiction,  and  made  him- 
self amenable  to  the  authority  of  his  diocesan,  for  a  breadi 
of  his  duty  and  of  his  vow  of  canonical  obedience,  by  a  pub- 
lication in  derogation  and  depraving  of  the  Book  of  Com- 
mon Prayer,  and  that  he  is  punishable  for  the  offence  by  a 
proceeding  in  the  EK;c]esiastical  Court,  and  by  ecdesiastiol 
censure?     I  have  no  doubt  whatever  of  the  jarisdicdon of 
the  Court,  and  that  Mr.  Head  has  most  undoubtedly  brought    | 
himself  within  the  power  of  the  general  ecclesiastical  law. 
As  little  doubt  should  I  have  in  holding  that  the  writing  and    i 
publishing  this  letter  was  a  <<  declaring,'*  within  the  St*-    I 
tute  of  Elizabeth,  though  I  am  not  called  upon  to  enter  into   I 
And  punish-  that   question.     I   have  not  any  doubt  that  Mr.  Head  ii  I 
een^eraT  eccle-  pw^shable  under  the  general  ecclesiastical  law  for  the  act  ^ 
siastica]  law.      with  which  he  is  charged,  namely,  having  writt^i  and  piit^> 
lished  the  letter  of  which  he  has  avowed  himself  to  be  the 
author.     I  have,  therefore,  no  hesitation  in  holding  that  the 
Articles  are  completely  proved,  and  the  question  for  the 
Court  now  to  consider  is,  what  punishment  it  shall  impoie 
for  such  an  offence  by  a  minister  of  the  Church  of  EnglaiHl 
and  a  beneficed  clergyman. 

I  have  referred  to  the  Statute  by  which  a  minister  of  the 
Church  is  required  publicly  to  declare  his  unfeigned  asKOt 
and  consent  to  all  that  is  contained  in  the  Book  of  Commoi 
Prayer,  before  he  can  be  admitted  to  the  possession  of  i 
living,  on  failure  of  which  he  is  ipso  facto  deprived  of  bis 
benefice,  and  it  would  not  be  any  harsh  exercise  of  the 
power  of  the  Court  if  it  were  to  pronounce  that  Mr.  Head 
had  incurred  the  utmost  extent  of  punishment  which  the 
Court  is  authorized  to  inflict,  namely,  deprivation  ;  for  if  be 
could  not  have  entered  into  the  possession  of  his  living  witli* 
out  declaring  his  unfeigned  assent  and  consent  to  all  that  it 
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itained  in  the  Book  of  Common  Prayer^  he  could  hardly      Junk  15. 
nplain  of  being  harshly  treated  if  he  were  visited  with  the     ^  T 
nalty  attaching  to  his  neglect  or  refusal  of  declaring  such         Head. 
lent  and  consent,  namely,  deprivation  of  his  benefice.  But 
5  Court  is  not  inclined  to  go  to  the  full  extent  of  punish- 
;nt,  not  from  any  thing  which  appears  in  extenuation  of  , 

i  offence  committed  by  Mr.  Head,  in  the  manner  in  which  V 

has  expressed  himself  in  the  letter,  for  nothing  can  be  ^ 

>re  offensive  in  style  or  matter.  But  the  Statute  of  Eliza- 
th  specifies  degrees  of  punishment,  distinguishing  be- 
een  the  first,  second,  and  third  offences, — assigning,  for  C^ 

e  first,  forfeiture  of  the  profits  of  the  benefice  for  a  year,  ^^ 

d  imprisonment  for  six  months ;  for  the  second,  imprison-  ^^ 

ent  for  a  year,  and  forfeiture  of  the  benefice ;  and  for  the 
ird,  imprisonment  during  life.  This  was  a  severe  punish- 
ent ;  but  as  there  was  a  distinction  made  between  the  first, 
toad,  and  third  offences,  I  think  the  justice  of  the  case 
ay  be  satisfied  by  suspension.  I  pronounce  that  the  Arti- 
es are  fully  proved,  and  that  Mr.  Head,  for  the  offence  he 
18  committed,  be  suspended  for  three  years,  ab  officio  el  a  Suspension  for 
neficio,  from  the  performance  of  service  and  the  receipt  of  ^"'^^y^^'^^^^ 
i  emoluments  of  his  living,  from  Sunday,  25th  June,  and 
alao  condemned  in  the  costs  of  the  proceeding,*  and  mo-  « 

(bed  to  abstain  from  similar  conduct  in  future,  though  I 
nk  the  Court  would  have  been  justified  in  going  to  the 
1  extent  of  deprivation. 

Addams, — The  Court  will  require  a  certificate  before  the  Certificate, 
(pension  is  taken  off? 

Pbb  Curiam. — No ;  I  do  not  think  that  necessary,  as  the 
rty  may  be  proceeded  against  again  if  he  offends  during 
i  time  of  his  suspension  or  afterwards. 

Proctors : — Toller,  for  the  promoter ;   Wills,  for  the  defendant 

^  On  tbe  first  session  of  Mich.  T.  (November  2nd),  the  Court  was 

iTed  to  relieve  the  party  from  the  costs  of  the  protest,  on  the  ground 

A  these  costs  were  not  expressly  mentioned  in  the  sentence,  and  that  * 

i  Judicial   Committee  did    not  give  costs  of   tbe  appeal  on  that 

int     Tbe  Court,  however,  rejected  the  motion,  observing  that  the 

oets  of  tbe  proceeding  **  meant  the  costs  generally  of  the  whole  pro- 

idii^s,  iDclading  the  protest. 
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Wvnogatiht  Court  of  eanuttmtn. 

June  19. 

A  will  of  a  In  thb  Goods  of  Charles  Vbntris  Fibld,  db&* 
S^^P^S  ^^'^>  ex-pflrte.— The  deceased  died  on  the  17th  May, 
of  the  use  of  1843.  He  left  H.  F.,  his  relict,  arid  A.  E.  F.,  his  son,  the 
mlSr  of^imte!  ^^y  P®"°"8  entitled  in  distribution  if  he  had  died  intestitfr 
and  thereby  in-  He  also  left  C.  V.  F.,  a  son  by  his  wife  born  before  marriagei 
SSSn*  that'he  ^^'  ^"*®  *™®  before  his  deaths  the  deceased  was  labonriiifi 
understood  the  under  the  effects  of  paralysis^    which  deprived   him   of 

will,  —  pro.   speech,  and  almost  of  the  use  of  his  limbs.     On  the  IStb 
Dounced  for. 

May^  his  brother^  F.  V.  F.,  a  solicitor,  having  ascertained 

that  the  deceased  desired  to  make  his  will,  and  the  way  is 
which  he  wished  to  dispose  of  his  property,  wrote  a  will  for 
him,  and  H.  L.,  a  neighbour,  was  sent  for  to  attest  the  exe* 
cution.  H.  L.,  in  his  affidavit,  states  that,  being  requested 
to  attend  and  become  a  witness  to  the  execution  of  the  (fe* 
ceased's  will,  he  went  into  the  bedroom  of  the  deceased, 
where  he  found  the  following  persons  present  with  him.** 
H.  F.,  the  deceased's  wife,  £•  F.,  his  mother,  his  three  bro* 
thers  and  two  sisters,  and  M.  C,  who  was  attending  as  hii 
nurse ;  that  the  will  was  then  produced  to  the  deceased  by 
one  of  his  brothers^  who  said  <<  he  had  brought  the  paper  far 
him  to  sign,  and  the  deceased  appeared  to  understand  the 
nature  of  it,  and  put  out  his  right  hand  to  take  it,'*  but  be 
was  unable  to  sign  his  name  to  the  will,  or  to  make  any  de- 
claration in  respect  thereof;  that  a  pen  was  put  in  his  haiuL 
and  he  made  his  mark  at  the  bottom  of  the  first  and  second 
pages  of  the  will ;  that  M.  C.  and  the  defendant  were  both 
present  during  the  whole  of  the  time,  and  that  they  signed 
their  names,  as  witnesses  of  the  execution,  in  the  presence  of 
the  deceased  and  of  each  other ;  and  that  he  believes  that  the 
deceased  was  of  sound  mind  at  the  time. 

The  will  bequeaths  to  the  testator's  two  children,  C  V.  F., 
bom  before  marriage,  and  A.  E.  F.,  bom  since  maniage^ 
his  household  furniture,  stock  in  trade,  and  all  the  money 
he  possessed  at  his  death,  with  the  lease  of  his  house,  wbicfa 
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;t8  to  be  sold,  and  the  proceeds,  together  with  the      Ji^ks  19. 

le  to  him,  and  policies  of  insurance  on  his  life,  to  be     ,*  77^ 

•   It  gives  to  his  wife  the  possession  and  use  of  his 

Id  furniture,  plate,  linen,  china,  or  such  part  as  she 

It,  and  the  rest  to  be  disposed  of,  and  the  money 

from  the  sale  thereof  to  be  added  to  the  rest  of  his 

^,  for  the  benefit  of  his  said  two  children,  or  the 

,  and  the  interest  thereupon  to  be  paid  to  his  wife, 

ind  their  support.    It  bequeaths  to  his  brothers  and 

)r  the  survivor,  equally,  any  interest  he  might  have 

n  property  of  his  late  father,  and  the  residue  of  his 

estate  to  his  wife,  and  it  appoints  her  and  his  bro- 

V.  F.,  the  drawer  of  the  will,  executrix  and  exe- 

r,  D.,  moved  for  probate  of  the  will  to  the  widow  Morioir. 
brother.    The  only  dij£culty  is,  that  the  deceased 
say  it  was  his  will. 

I.  Jennbr  Fust. — I  think  that,  in  this  case,  the  Dkcub. 

ay  decree  probate  to  pass.    The  brother  has  done 

for  the  interest  of  the  illegitimate  child,  and  though 

ence  as  to  the  deceased's  imderstanding  the  will  is 

y  slight  indeed,  I  think,  under  the  drcumstancesy     Probate  de- 

jcree  probate  to  the  executors.  creed. 

,  Proctor. 

July  6. 

E  Goods  op  William  Martin. — Motion^  ex-parte*      A  will  ex- 
eceased  died  in  the  latter  end  of  May,  1843.    Being  ^^    fo^* 

of  making  his  will,  he  asked  W.  P*  (one  of  the  exe-  with  directions 
to  prepare  one  for  him,  which  W.  P.  accordingly  ^fg^deJ^^ 
I  printed  form,  headed  '*  Will  Paper,"  having  three  refused  probate 
,  the  first  containing  specific  directions  for  preparing  ^®J.  J^*"'  ^ .  • 
ruting  the  will  (the  first  being — *'  The  will  must  be  ance  with  the 
t  the  foot  or  end  of  it  by  the  testator,  or  by  some  ^™*  ®^  '^ 
rson  in  his  presence  or  by  his  direction") ;  the  second 
was  a  margin  *'  for  signature  of  testator  and  sub- 

of  witnesses  in  case  of  any  alteration  in  the  will ;" 
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[TmlT. 


July  G. 
Martin,  dee. 


Motion. 


the  third  column  was  a  space  for  the  body  of  the  will,  head- 
ed '*  Here  write  the  will."  W.  P.  read  the  will  over  to  the 
deceased  upon  that  and  another  occasion,  when  he  decUured, 
in  the  presence  of  several  persons,  his  approbation  of  it» 
and  on  the  3rd  May,  1843,  he  executed  the  same  according 
to  W.  P/s  direction,  by  signing  his  name  in  the  margins  d 
the  first  and  second  pages  (in  the  first  to  two  alterations),  in 
the  presence  of  W.  P.  and  the  two  attesting  witnesses,  R.  M. 
and  J.  M.,  who  subscribed  the  paper,  each  (as  well  as  the 
deceased)  adding  the  date.  The  last  signature  of  the  de- 
ceased and  that  of  each  witness  were  placed  in  the  msigin 
of  the  last  of  the  two  pages  containing  the  will^  by  the  side  of 
the  appointment  of  the  executors,  thus : — 


James  Martin, 

3  of  May  1843. 

J.M.,  13  Lancas- 
ter Court,  Broad 
Street, 

3rd  day  of  May 
1843. 

R.  M.  13  Para- 
dise Row,Chelsea, 

3rd  day  of  May 
1843. 


Ponsonby,  of  No.  3  Cheyne  Row,  West 
Chelsea,  in  the  county  of  Middlesei, 
should  be  my  executors  for  the  purpose  of 
this  my  will  and  testament,  and  such  ap- 
pointment to  continue  in  force  as  regards  ot 
children  until  they  shall  each  attain  the  i|e 
of  21  years. 


Then  follows  the  attestation-clause,  '<  signed  by  the  said 
Wm.  Martin^  in  the  presence  of  us,  present  at  the  same 
time,  who  in  his  presence  have  subscribed  our  names  as  wit- 
nesses.    R.  M.,  J.  M." 

The  property,  which  was  small,  was  bequeathed  equallj 
between  the  deceased's  two  children,  aged  ten  and  two. 

AddamSy  D.,  moved  for  probate  of  the  will  to  the  execu- 
tors. The  whole  body  of  the  will  was  written  prior  to 
execution,  and  the  testator  and  the  witnesses  believed  that 
they  had  complied  with  the  law.  The  question  is,  whether 
the  Court  does  not  think  that  the  will  was  well  executed  by 
the  signature  being  at  the  foot  or  end  of  it.  The  signature 
is  at  the  end,  though  a  little  on  one  side.  [Per  CubiajI' 
— No ;  it  is  in  the  middle  of  the  paragraph  appointing  the 
executors.^  It  is  only  necessary  that  the  signature  of  the  tes- 
tator should  not  be  at  the  top  or  in  the  body  of  the  will 
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[Per  Curiam.    The  words  of  the  Act  are,  "  at  the  foot  or       July  6. 


MartiHf  dec 


snd."  I  am  aware  that  the  intention  of  the  Act  was  to  get 
rid  of  the  interpretation  put  upon  the  old  law^  that^  if  a  tes- 
tator began  his  will,  "  I,  so  and  so,  do  declare  this  to  be  my 
last  will  and  testament,**  it  was  a  good  execution.  If  the 
signature  had  been  merely  in  the  margin^  that  is,  at  the  end, 
though  on  one  side,  it  would  have  been  a  compliance  with 
the  Act ;  but  it  is  in  the  middle  of  a  passage  of  which  the 
Court  is  to  grant  probate  :  **  Ponsonby,  &c.  should  be  my 
executors,  &c,,  and  such  appointment  to  continue  in  force,  as 
regards  my  children,  until  they  shall  each  attain  the  age  of 
21  years :"  that  is  below  the  signature.]  The  whole  of  the 
dispositive  part  of  the  will  is  above  the  signature. 

Sir  H.  Jenner  Fust. — I  am  afraid  of  putting  a  con-  Dkcrkp. 
Auction  upon  the  Act  as  regards  this  will  on  ex-parle  mo- 
tion: I  am  afraid  I  have  done  so  on  other  occasions.*  I 
think,  if  the  will  had  been  written  upon  plain  paper,  it 
Would  have  been  properly  signed.  I  do  not  say  that  the 
printed  form  is  wrong,  but  it  was  probably  misunderstood 
by  the  parties.  Unfortunately,  this  printed  form  does  lead 
to  mistake.f  I  cannot  say  that  this  will  is  signed  "  at  the 
foot  or  end  ;'*  it  is  signed  in  the  middle  of  the  appointment 
of  executors.  It  would  be  desirable  in  this  case,  if  the 
Court  could  do  so,  to  decree  probate  to  the  executors,  as  the 
^ildren  are  minors  and  young;  but  I  cannot  put  such  a 
Construction  upon  the  case  on  motion. 

I  must  reject  the  motion:  if  the  parties  choose  to  take  ad- 
ministration, as  guardians  of  the  children,  they  may  do  so ; 
1  do  not  decree  it. 

Puttey,  Proctor. 

*8eeJRe  WakeKng,  1  Notes  of  Ca.  236. 

t  The  parties  appear  to  have  understood,  from  the  heading  of  the 
second  column,  "  Margin  for  signature  of  testator  and  subscription  of 
witnesses,  in  case  of  any  alteration  in  the  will/'  that,  when  a  will  was 
^tered,  it  must  be  signed  in  the  margin,  and  nowhere  else. 
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probata  toge 
tber. 


Third  paper. 


Fourth  papar. 


Pkrts  of  tes-  JoRDXN  v.  3 ORVBV,^ Allegation. — ^This  was  a  came  of 
tementary  pa-  propounding,  in  solemn  form  of  law,  the  will,  ocmtained  in 
referred  to  in  a  nme  testamentary  writings,  of  Elizabetb  Jorden,  spinatar, 
hSd^to'be'^n.'  ^^®  ^^  ^^^  March,  184S,  aged  101,  leaving  nephewi 
corporated        and  nieces,  her  only  next  of  kin.     The  first  of  the  pqxn 

therewith,  and  bore  date  12th  March,  1882;  it  referred  to  her  will  madeiB 
admitted    to 

1829,  nominating  Mr.  W.  and  Mrs.  A.  trostees  and  eiecn* 

tors,  and  directed  them  to  consider  this  paper,  whidi 
bequeathed  various  small  legacies,  as  a  codicil  to  the  said 
Second  paper,  will.  The  second  paper,  dated  29th  December,  1882,  de- 
scribed as  a  codicil,  and  written  on  the  third  side  of  the 
sheet  containing  the  first,  bequeathed  certain  rings  and 
trinkets.  The  third,  written  below  the  second,  and  dited 
12th  November,  1834,  made  certain  alterations  in  small  be 
quests  contained  in  former  papers.  The  fourth,  written  m 
another  sheet,  and  described  as  *'  the  last  will,**  was  dated 
80th  January,  1838,  and  duly  attested ;  it  contained  the  fol- 
lowing passage :  '*What  I  have  before  wrote,  and  then  in  tended 
as  a  codicil,  and  dated  August  the  18th,  1829,  I  now  dtie 
again  at  this  time  of  making  my  will,  January  the  SOtk, 
1838 :  I  wish  every  thing  to  stand  as  it  is  appointed  in  thit 
sheet,  which  I  now  intend  only  as  a  memorandum,  to  aaoit 
the  said  Jane  Phillips  in  distributing  what  I  leave  (berngtm 
ill  to  write  it  again)."  The  testatrix  thereby  appointed  Mr. 
T.  Pritchard  and  Miss  Phillips  joint  executors,  and  revoked 
all  former  wills.  The  fifth  paper,  dated  18th  May,  18% 
and  written  on  the  fourth  side  of  the  sheet,  containing  the 
first,  second,  and  third  papers,  began  thus:  *'  I,  Elisabedi 
Jorden,  having  made  a  fresh  will,  and  signed  it,  Jannarj 
the  30th,  1838,  do  not  any  longer  consider  what  is  hereto- 
fore wrote  on  this  sheet  as  a  codicil,  but  only  as  a  memorao- 
dum  for  my  executor.  Miss  Jane  Phillips,  to  assister  [tie] 
in  giving  to  each  person  what  I  have  left  them,  as  she  i< 
acquainted  with  my  intentions  and  with  the  alterations  I 
have  made  since  my  first  writing  what  is  in  this  sheet ;"  tbeo 
follow  sundry  small  bequests.  This  paper  is  signed  and 
sealed,  but  not  attested.  The  sixth  paper,  written  on  tiie 
third  side  of  the  sheet  of  paper  containing  the  will  of  18S& 
and  dated  2nd  July,  1838,  and  duly  attested,  b  described 


Fifth  paper. 


SiJrth  paper. 
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:odicil  to  that  will,  and  refers  to  the  **  memoraDdum      Jolt  0. 

The  seventh  paper,  written  on  a  separate  sheet,  is  r__,jJ~7L|_ 
the  same  day  as  the  preceding  paper  (2nd  July,  1838), 
so  duly  attested ;  it  begins  thus :  *^  Not  having  room  Seventh  paper, 
other  memorandum  paper,  I  subjoin  this  as  my  de- 

0  be  observed  equally  as  the  other,  as  it  is  my  will 

1  I  name  may  stand  exactly  as  specified  in  both:"  then 

various    small   bequests   of  plate,  &c.     The  eighth  Eighth  paper. 

written  beneath  the  sixth,  on  the  third  side  of  the 
:ontaining  the  will,  is  described  as  *'  a  second  codicil 

my  will ;"  it  is  dated  25th  March,  1841,  and  duly 
d ;  it  contains  certain  devises  and  bequests.     The  last  Ninth  paper. 

written  like  the  rest  with  the  testatrix's  own  hand 
h  she  was  at  this  time  a  century  old),  is  on  a  separate 

duly  attested,  and  dated  29th  June,  1842 ;  it  is  de- 
1  as  a  codicil,  and  it  appoints  her  nephew,  Edward 
I,  executor,  in  the  place  of  Jane  Phillips,  deceased. 
allegation,  which  now  stood  for  admission,  pleaded. 
le  fourth  paper,  t.e.  the  will  of  SOth  January,  1838^ 
d  to  and  incorporated  the  legacies  mentioned  in  the 
of  paper  which  then  contained  the  first,  second,  and 
>apers,  although  the  testatrix  erroneously  recited  the 
s  **  August  the  18th,  1829,"  by  reason  of  the  first 

beginning  "  Whereas,  I,  £.  J.,  have  made  my  last 
nd  testament,  bearing  date  August  the  18th,  1829 ;" 
he  recognized  and  identified  the  sheet  containing  the 
ree  papers  as  the  sheet  mentioned  in  her  will,  by  the 
ixth,  and  seventh  papers ;  and  that  the  whole  of  the 
•mentioned  papers  were  found,  af^r  the  death  of  the 
ix,  folded  up  together  and  enclosed  in  an  unsealed 
)r  envelope ;  and  it  concluded  with  submitting  that 

nine  papers  were  entitled  to  probate  as  together  con- 
;  the  will  of  the  deceased. 
teis,  D.,  in  support  of  the  Allegation ;  Addams,  D., 


H.  Jenner  Fust. — I  think  the  directions  are  re-  Jodgmivt. 
to  in  the  will  of  January,  1838 ;  the  question  is,  whe- 
ley  are  incorporated ;  whether,  after  the  1st  January, 

.II.  3  F 


mo 
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JfftT  6,       1838,  slie  can  be  considered  to  have  meant  that  the  Sm 
t    ,       7  J     tions  were  to  be  taken  as  part  of  her  will.     There  ia  a  si 
eietit  identification  of  the  paper,  and  I  have  no  donbc^ 
before  the  Act,  it  would  be  referred  to  sudicientlj  £01 
it  to  form  part  of  the  wilU     The  real   question  i3»  irfei 
the  first  three  papers^  having  been  revoked^  cotildj  iJiffi 
1st  January,   1838^  be  incorpoTated  by  such  refereocft 
two  papers  of  2nd  July,   1838,  which  refer  to  the  *'J 
randum/*  are  duly  attested-     I  am  of  opinion  toflcJniil#l 
Allegation,  thinking  that,  if  the  facts  shall  he  proralii 
the  papers  are  entitled  to  probate* 

VTint^iof^i^-En^khtarty  for  the  executor;    Ormft  far(k^| 
of  kin* 


Atlesotlon 


Jiu&inal  tiToiiitnittrf  of  l^e  ilritop  OunoL 

JCLY    10» 

pAN'roN  r.  Williams. 

[The  report  of  this  cmse  will  be  found  in  llie  Sup 
pp*  X3ti — liii] 


A  win  eie- 

cuteii  by  a  per- 
lon  in  a  sti^te 
of  utter  inca- 
pacity, forma!  ly 
drawn  and  at- 
tested by  11  soli- 
citor, pronounc- 
ed against. 
Aug.  3. 
Dec.  6. 


llrfr0aatib^  ffourt  of  <irantrrBut|* 

Jltlv  12, 

Williams  ik  Williams. — Cause. — The  deceas^S^ 
John  Williams,  a  iolicitor  at  Shrewsbury,  died  6tli  ^^ 
1S41,  leaving  a  widow   and  minor  children.    In  h^^^: 

1832,  he  became  totallj  incapable  of  business,  but  in  M' 

1833,  he  waa  snilered  to  execute  a  will,  drawn  up  ^ 
attested  by  a  sob ri tor,  making  an  equitable  tIi&pc^5iti<»■  * 
his  property.  The  Court  was  moved  in  Trinity  TenOj  1^^ 
and  again  in  Michaelmas  Terra,  to  pronounce  ag^*^  ^ 
paper  (which  no  one  would  propound),  and  decree "^^ 
tration  to  the  widows  but  it  refused  the  applicatloOr"!* 
absence  of  full  inibmiation  as  to  the  facts  from  the  att^ 
witnesses,  one  being  the  solicitor.  The  will  wai  thff«^ 
propounded  on  behalf  of  the  major  daughter,  one  of  tte'*' 

/ 

*  1  NotCiofCa.  129. 
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3gatee8,  against  the  eldest  son,  a  minor,  appearing      Jult  12. 
uardian.  ^£^  ^ 

jfiore,  D.,  for  the  daughter,  admitted  he  could  not      TFtttwuRt. 
:he  will. 
TiSf  D.,  for  the  minor  son. 

I.  Jenner  Fust.— It  is  quite  impossible  to  sustain  Judomxht. 

.     The  circumstances,  as  they  first  appeared  before 

irt,  were  very  extraordinary,  and  such  as  did  not 

ne  in  pronouncing  against  the  validity  of  an  instru- 

ceedingly  well  drawn  up  and  prepared  by  a  respect- 

citor.     I  am  now  quite  satisfied  that  all  was  done 

jest,  and  as  the  deceased  would  have  done  it  if  he 

n  in  a  state  of  mind  to  give  instructions  for  the  will^  / 

re  is  reason  to  believe  that,  before  his  attack,  he  con- 

?d  a  disposition  of  his  property  pretty  much  the  same 

before  the  Court-     All  was  done  for  the  best,  with 

V  of  giving  effect  to  what  there  was  every  reason  to 

to  be  the  intention  of  the  deceased.     With  the  evi- 

low  before  the  Court,  I  am  bound  to  pronounce 

the  validity  of  the  will,  and  that,  so  far  as  the  Court 

ned,  the  deceased  is  dead  intestate.     No  imputation 

i  to  any  party*   The  Court  is  satisfied  that  the  course 

as  for  the  interest  of  all  parties. 

pronounced  against :  the  costs  out  of  the  estate.  Will   pro- 

)Ts  : — Carter  for  the  residuary  legatee;  Thomas  for  the  against. 


July  17. 

ER  V.  BocKETT — Causc, — The  deceased.  Captain  a  will  signed 
Henry  J.  Cooper,  a  retired  officer  of  the  Artillery,  ^1^^  tesutor, 
h\i  April,  1843.  He  left  a  will  in  his  own  hand-  to  be  attested 
,  dated  7th  January,  1843,  bequeathing  annuities  and  ^7  ^o  ^"^ 
;  to  different  individuals,  and  appointing  his  brother,  whom  (one  po- 
nry  Spencer  Cooper,  barrister-at-law,  and  Mr.  Daniel  sitively,^^  the 
)ockett,  his  executors.  The  will  purports  to  be  attest-  ^  ^h^  witness 
vo  witnesses,  George  Crittenden  and  Mary  Crittenden,  can  now  recol- 
ner  the  porter  at  the  house,  in  PaU-Mall  East,  where  ^^  \j^  mu^ 
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JuLT  17.      the  deceased  lodged,  and  the  latter  his  wife.     At  die  end  rf 

Q~^  ^      the  will  is  a  codicil,  giving  a  legacy  of  £50  to  his  seryart; 

BoekeU,      this  codicil  was  not  attested.     The  will  exhibited  varioH 

ture   was    not  alterations  and  interlineations  (the  former  in  very  dark  ink)^ 

affixed  till  after  which  were  likewise  unattested.    The  question  was,  od  the 

pronounced  for  evidence  of  the  subscribed  witnesses,  whether  the  sigmtme 

the  Court  dis-  had  been  made  or  acknowledged  in  their  presence.   Ik 

coUectu^n  ^and  ci^^cu^^tances  to  which  they  depose  are  detailed  in  tlie 

impression    of  j  udgment. 

mS  mSJ^'      Jenner,  D.,  for  the  executor ;  Addams,  D^  for  thebrodiff 

bj  the  T€B        and  next  of  kin. 
gttta, 

JuDOMiHT.  Sib  H.  Jennbr  Fust. — Certainly,  in  this  case,  the  Coitt 

finds  itself  in  very  considerable  difficulty.  As  to  the  codidl 
it  is  clear  that  it  can  have  no  effect,  as  the  servant  did  not 
enter  the  service  of  the  deceased  until  March,  and  the  wi 
is  dated  in  January ;  it  is  clear,  therefore,  that  the  codid 
was  added  after  the  will  had  been  executed,  and,  not  bdng 
The  codicil  attested,  it  is  void.     The  will  purports  on  the  face  of  it  to 

^^'  *  be  signed  by  the  deceased,  and  to  have  been  witnessed  bj 

George  Crittenden  and  Mary  Crittenden;  and  the  qaestki 
is,  whether  it  was  signed  by  the  deceased  in  their  presence, 
or  whether  the  signature  was  acknowledged  in  their  presence 
when  they  attested  the  will. 

Now  the  witness  George  Crittenden  states  that,  at  the 
time  of  the  transaction,  he  was  in  a  state  of  confusion,  vA 
being  asked  as  to  the  alterations  on  the  face  of  the  will,  be 
says,  ^*  I  cannot  say  whether  they  were  or  were  not  on  the 
will  when  I  signed  it"  It  is  somewhat  extraordinary  tfaM 
he  should  not  have  observed  them  at  the  time,  as  they  ire 
so  very  plain  and  distinct  that  it  is  hardly  possible  they 
could  have  escaped  the  attention  of  persons  called  to  atteit 
the  paper.  He  says :  '<  I  have  something  on  my  mind  ^ 
there  was  something  of  the  kind,  too ;  but  I  was  coohitA 
and  flurried  at  the  time ;  for  though  I  was  but  signing  07 
name  to  a  will,  yet  I  had  never  done  so  before^  and  I  Si 
not  know  but  that  trouble  might  come  of  it ;  and  the  captiii 
was  a  very  sharp  and  severe  man,  and  I  was  not  so  mudi^ 
my  ease  as  to  observe  exactly  what  occurred,  or  what  ip 
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Tice  the  will  had.    I  do  firmly  believe^  however,  that      July  17. 
^as  some  black  scratching  on  the  will  when  I  signed     Coaaa^ 
JHe  states,  therefore,  that,  at  the  time  of  the  transac-      BochOL 
tie  was  in  some  degree  of  flurry  and  confusion,  and  was 
>  much  at  his  ease  as  to  observe  exactly  what  occurred, 
ironsequently,  the  testimony  of  such  a  witness  must  be 

with  some  degree  of  allowance. 
"w  the  evidence  of  this  witness  and  his  wife, — ^the  only     Evidence  of 
nee  which  can  be  taken  as  conclusive  on  the  point, —  n^         ''^^^ 
to  establish  the  fact  that  the  will  was  signed  by  the  tes- 
af^er  they  had  attested  it,  for  both  of  them  state  their 
that  there  was  a  blank  space  where  the  signature  now 
hen  they  attested  the  will.     George  Crittenden  states 
le  had  been  out  for  the  deceased  with  a  letter  for  Mr. 
er,  the  deceased's  brother,  and,  on  his  return,  he  went 
\  room  to  tell  him  that  he  had  not  found  Mr.  Cooper  at 
9  and  he  says, — 

ound  him  writing  at  a  table,  and  when  I  had  delivered  my 
ge,  he  desired  me  to  sit  down,  and  when  I  had  been  sitting 
:>ut  five  or  ten  minutes  (and  be  was  writing  during  that  time), 
<]  to  me  that  he  wished  me  to  put  my  name  to  something — 
:>rd8  were,  "  I  want  you  to  sign  your  name  to  this  paper," — 
i^  as  the  paper  before  him,^"wiil  you?|"     I  said,  "I  don't 

what  I  am  going  to  sign,  Sir."  Me  said,  '<  Oh,  you  need  not 
did,  for  this  is  my  will."  I  then  rose  up  to  sign,  and  he  then 
^  *  You  had  better  fetch  your  wife  up-stairs  first."  And  I  said, 
II I  do  so,  Sir  ? "  And  he  said,  "  Yes."  From  that  I  went 
etched  her  up,  and  when  we  went  into  his  room,  we  found 

tanding  at  the  table,  which  be  had  been  writing  at,  with  a 
I  in  his  hand,  and  as  be  was  standing,  be  wrote  my  name  and 
i  fe's  name  in  pencil.  My  wife  asked  him  if  be  knew  how 
01  our  names,  and  he  said,  "  Yes,"  and  repeated  it,  '<  Crit- 
ti,"  and  my  wife  said  that  was  right.     Then  be  sat  himself 

and  called  us  to  the  table,  and  be  put  the  will  towards  me, 
aid,  '*  You  sign  your  name  there,"  pointing  to  my  name, 
fc  he  had  written  in  pencil ;  and  I  took  the  pen  and  wrote  my 

over  the  pencil-mark.  Then  be  said  to  my  wife,  "  Now,  yon 
your  name  on  this  pencil-mark,"  pointing  to  the  one  under 
—''you'll  write  your  name  better  than  be  has  done  his." 

my  wife  signed  her  name.  Then  Captain  Cooper  took  the 
from  my  wife,  and  wrote,  and  when  he  had  done,  he  said. 
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Jolt  17.  looking  up  at  me,  ''This  is  my  name  in  your  presence,"  and  I 
"""~         understood  then  that  he  was  writing  his  own  name.    I  did  not  see 

^j^g^'  all  be  wrote,  but  I  saw  him  make  the  large  R  of  his  name,  lod 
there  was  a  black  seal  at  the  left-hand  coruer,  quite ;  bat  there 
was  nothing  said  about  that,  and  after  he  had  wrote  his  name,  be 
said,  "  Now,  you  have  done  some  good  for  yourselves.*'  Nothinj 
more  passed.  He  said,  "  Mrs.  Crittenden,  I  don't  want  yoo  my 
more ;  you  can  go ; "  and  my  wife  went  down  stairs.  I  stopped  a 
few  minutes  afterwards,  when  he  told  me  that  he  did  not  waotur 
thing  more  with  me,  and  I  went  away.  He  wrote  nothing  buthii 
name,  at  least,  I  believe  it  was  his  name,  in  our  presence.  As 
soon  as  he  had  done,  he  put  down  the  pen  and  wrote  no  mwt 
Before  he  signed  his  name,  he  made  a  mark  round  ours.  Tbe 
will  now  produced  to  me  by  the  Examiner  is  the  will  which  I 
and  my  wife  signed  our  names  to,  as  I  have  deposed,  and  the  lai|e 
R,  in  Captain  Cooper's  signature,  is  what  I  saw  him  write  after 
I  had  signed  my  name  and  my  wife  had  signed  her's.  The  words 
"  9,  Pall-Mall  East,  servants  at  house,"  were  not  written  in  ray 
presence,  to  the  best  of  my  belief.  Captain  Cooper  wrote  nothing 
in  my  presence  but  his  name. 

Upon  the  Interrogatories  he  says : — 

Captain  Cooper  did  sign  his  will  in  my  presence;  I  believe  thit 
he  did ;  and  he  certainly  acknowledged  it  in  my  presence,  for  he 
said,  "  That  is  my  name."  He  signed  it,  as  I  have  stated,  after  I 
and  my  wife  had  signed  our  names  to  it.  The  very  words  he  used 
were,  "  This  is  my  name  in  your  presence,"  and  he  looked  up  to 
me,  as  I  was  standing  on  his  right-hand  side,  at  the  time.  Mywife 
was  present  at  the  time,  standing  behind  me ;  it  was  after  we  had 
signed  our  names.  I  do  not  believe  that  Captain  Cooper's  sigoatait 
was  to  the  will  when  I  and  my  wife  signed  it ;  there  was  a  blank 
space  where  his  signature  now  is  when  I  signed  my  name.  When 
I  have  been  questioned  about  the  matter,  I  have  stated,  and  it  is 
the  fact,  that  Captain  Cooper  had  a  pencil  in  his  hand,  and  wrote 
my  name  and  my  wife's  on  the  place  where  we  afterwards  signed 
our  names.  I  have  said  that  he  was  writing  with  a  pencil  when 
we  went  into  the  room.  I  have  never  said,  and  it  is  not  the  fact, 
that  I  first  signed  my  name  to  the  will  in  question  at  the  request 
of  Captain  Cooper,  and  then  called  up  my  wife,  who  also  signed.  1 
have  never  said,  and  it  is  not  the  fact,  that  Captain  Cooper  signed 
his  name  to  the  will  in  question  after  my  wife  had  signed  her 
name  to  it  and  left  the  room.  I  have  never  told  my  wife  so ;  I 
will  swear  that  I  never  have. 
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Now  this  is  the  evidence  of  George  Crittenden;  and  if  he      Jult  17. 
k  to  be  taken  as  having  deposed  correctly  and  truly^  there     rCIIl 
is  very  little  doubt  that  he  means  to  represent  that  the      BockettJ 
deceased  signed  his  name  after  the  witnesses  had  attested 
the  will.     The  wife  also,  Mary  Crittenden^  states  that  she 
was  called  into  the  room  by  the  desire  of  the  deceased,  and 
die  says : — 

And  so  I  went  with  my  husband  to  the  Captain's  room,  and      Evidence  of 
there  the  Captain  was  standing  at  his  table,  with  a  piece  of  paper  ^^^  »«w>nd  wit- 
before  him,  and  be  took  a  pencil  and  said  that  he  wanted  us  to 
sign  our  names,  and  he  would  pencil  them  first  where  we  were  to  ' 

sign ;  and  so  I  said  I  would  take  the  liberty  of  asking  him  if  he 
knew  how  to  spell  our  name,  and  he  spelt  it,  and  spelt  it  right; 
lad  when  he  had  written  the  names,  he  gave  my  husband  the  pen, 
sad  told  him  to  write  his  name  over  the  pencil-mark,  and  my 
husband  wrote  his  name,  as  he  was  told  ;  and  when  he  had  written 
>t,  the  Captain  gave  me  the  pen,  and  told  me  to  write  mine,  and 
••id,  «*  I  dare  say  you  will  write  it  better  than  he  has ; "  but  I 
^on*t  think  I  did  write  it  better.     However,  I  wrote  my  name,  as 
the  Captain  told  me,  over  where  he  had  pencilled  it ;  and  then  the 
Captain  took  the  pen,  and  made  a  kind  of  circle  round  our  names, 
^d  then  he  wrote  something,  but  what  it  was  I  cannot  say,  for 
Illy  husband  was  standing  near  him  and  in  the  way;  but  the  Cap* 
taio  said,  '*  This  is  my  will  and  my  name  in  your  presence,  and 
you  have  done  some  good  for  yourselves."    These  were  the  words 
lie  used,  as  well  as  I  can  recollect,  and  he  said  nothing  more,  ex- 
cept to  tell  me  to  go  down  stairs,  as  he  did  not  want  any  thing 
tnore  with  me ;  and  so  I  went,  leaving  my  husband  with  him,  and 
this  is  all  I  know  or  recollect  about  it.     But  whether  he  wrote  the 
^ords,  <'9,  Pall-Mall  East,  servants  at  house,"  after  we  had  signed 
oar  names,  or  what  he  wrote,  I  cannot  say,  for  I  did  not  see.     It 
was  a  blank  space  all  to  the  right,  as  well  as  I  can  recollect,  the 
black  seal  at  the  left  comer ;  and  I  should  have  known  it  was  a 
will,  even  if  the  Captain  had  not  said  so,  though  I  had  never  seen 
one  before,  by  that  seal ;  I  remarked  it  so  at  the  time. 

She  says  she  did  not  notice  whether  there  were  or  were 
not  any  of  the  alterations  which  are  now  upon  the  will.  In 
answer  to  the  Interrogatories 'she  says: — 

I  cannot  say  whether  Captain  Cooper  signed  his  will  in  my 
presence  or  not ;  I  did  not  see  what  he  wrote ;  but  he  said,  *'  This 
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Jolt  17.  >•  my  will  in  yoar  presence,"  and  so  I  suppose  he  had  written  Im 
~'~         name  when  he  said  so.    I  do  not  recollect  the  words  be  QMd 

j^II^LJ'  hetter  than  I  have  told  them.  My  huf»baud  and  I  were  both  pre- 
sent at  the  time  Captain  Cooper  used  those  words,  and  it  mi 
after  we  had  signed  our  names  to  the  will.  T  cannot  say  tint 
Captain  Cooper's  name  was  signed  to  the  will  when  I  signed  it: 
as  well  as  I  can  now  recollect,  it  was  all  blank  where  I  now  set 
Captain  Cooper's  signature.  My  husband  had  not  signed  Captio 
Cooper's  will  before  I  was  called  into  the  room  to  sign  it.  I  wiD 
swear  that  my  husband  signed  it  afterwards  in  my  presenoe. 
My  husband  has  never  told  me  that  Captain  Cooper  signed  tbe 
,  will  after  I  had  left  the  room ;  it  was  after  I  had  signed  my  nane, 

and  not  before,  that  Captain  Cooper  made  the  mark  round  aboat 
our  names. 

Thus,  as  far  as  the  wife  is  concerned^  she  states  that  ibe 
does  not  know  what  the  deceased  wrote ;  that  she  saw  him 
write  something,  but  what  it  was  she  cannot  say ;  that  ihe 
did  not  see  the  name  of  Captain  Cooper,  and  that,  where  the 
name  now  is  was  all  blank.  The  husband  is  more  precis^ 
and  says  that  the  will  was  signed  by  the  deceased  aftff 
they  had  signed  their  names^  and  that  be  saw  the  decetied 
make  the  large  R  of  ''  Robert,"  in  the  name  of  Capttf 
Cooper. 

Now  the  question  for  the  Court  to  determine,  under  tfaeie   1 

circumstances,  is,  whether  there  has  been  a  due  execatioD   j 

of  this  will.     Under  the  Act,  it  is  absolutely  necessary  tbit  j 

the  deceased  should  have  signed  the  will  in  the  presence  of  \ 

the  witnesses^  present  at  the  same  time,  or  have  acknov-    \ 

ledged  his  signature  in  the  presence  of  the  witnesses,  preicBt 

at  the  same  time,  and  that  they  should  have  attested  it  fli 

the  presence  of  the  testator,  though  not  of  each  other.    The 

The  Act  re-  interpretation  which  the  Court  has  put  upon  the  Act  is,  Uirf 
quires  that  the   .  .  iii».      .  •# 

signature  shall  ^"^  testator  must  sign  or  acknowledge  his  signature  before 

be  made  or  ac  the  witnesses  attest ;  and  that^  if  the  witnesses  attest  befoie 
foieattenation.  ^®  signature  of  the  deceased  is  affixed  to  the  will,  it  is  not 
duly  executed  within  the  provisions  of  the  Act.  The  Cooit 
has  held  that,  although  the  will  has  been  signed  in  the  pf^ 
sence  of  two  witnesses,  who  had  attested  it  before  the  signa- 
ture was  affixed  to  the  will,  it  was  not  a  compliance  with  the 
Act,  for  where  is  the  Court  to  draw  the  line?    Suppo* 
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:nesses  attested  an  hoar  before  the  testator  signed,  or      Jult  17. 

or  a  week,  or  any  other  time — where  is  the  Court  to      ^  . 

#».  i.i/»  .  1  •  .*»      Cooper  V, 

f  It  gave  a  latitude  of  construction  to  this  section  of      Bockett, 

t  ?  Suppose  it  were  one  month,  or  six  months,  or  a 
cnonth,  before  the  testator  had  signed  the  will ;  and 
T  it  be  at  the  time  of  the  transaction,  or  some  time 
makes  no  difference.  The  words  of  the  Act  are  pro- 
e;  ** it  shall  be  signed  at  the  foot  or  end ;"  **such 
re  shall  be  made  or  acknowledged  by  the  testator  in  The  words 
ssence  of  two  or  more  witnesses,"  and  «*  such  wit-  P"^P®^^^** 
shall  subscribe  the  will  in  the  presence  of  the  testa- 
It  does  not  appear  to  me  that  the  requisites  of  the 
luld  be  complied  with,  if  the  Court  were  to  hold  that 
tor  might  sign  after  the  witnesses  had  subscribed. 
It  the  same  time,  or  in  two  hours  or  two  weeks  afler- 
^  I  am,  therefore,  of  opinion  that,  if  it  appear  from 
idence  of  the  witnesses^  and  the  res  gesta  and  cir- 

tbe  sittings  after  Michaelmas  Term,  this  construction  of  sec.  9  Dec.  18. 

.ct,  which  had  been  hitherto  given  on  motion,  or  incidentally 

18  directly  and  formally  decided  in  the  case  of  WiUmott  ▼.  GiiL 

ich  was  an  Allegation  expressly  pleading,  on  behalf  of  the  party 

ding  the  paper,  that  the  testator  had  signed  it  after  the  attest- 

esses  had  affixed  their  signatures,  and  raising  the  simple  ques- 

ither,  if  the  acts  were  contemporaneous,  the  Statute  prescribed 

icular  order  of  signing. 

hearing  Addanu,  D.,  against  the  admission  of  the  Allegation, 

fgard,  D.,  corUrif  the  Court  said: — 

Q  of  opinion  that  the  writnesses  must  attest  after'  the  signing  of 

3y  the  testator.   In  Holt  y.  Gaige  ( 1  Notes  of  Ca.  572),  the  whole 

was  raised  and  decided  by  this  Court.  It  is  quite  impossible 
Court  can  admit  this  Allegation,  which  expressly  alleges  as  a  fiict 
deceased  signed  the  will  after  the  attestation  of  the  witnesses, 
bat  did  they  attest  ?  The  Act  says  that  the  signature  of  the 
*  shall  be  made  or  acknowledged  by  the  testator  in  the  presence 
r  more  witnesses  present  at  the  same  time*— what  then?—'  and 
nesses  shall  subscribe  the  will  in  the  presence  of  the  testator.* 
f  collocation  of  the  words  shews  that  the  will  should  be  llzst 
y  the  testator,  and  then  that  the  witnesses  should  subscribe  the 
his  preseqce;  whereas  this  Allegation  admita  that  the  wit- 
ttested  before  he  signed  or  could  have  acknowledged  his  signa- 
at  is,  that  the  Act  (according  to  the  Court*s  opinion)  has  not 
nplied  with.    Therefore,  I  reject  the  Allegation." 

II.  3  G 
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July  17.  cumstances  of  the  case,  clear  that  the  will  was  sgned  b^ 
^nr~7  the  testator  after  the  witnesses  had  attested,  it  is  not  a  good 
BocktU.      execution  of  the  will.     The  question,  therefiwe^  is,  what  ii 

the  result  of  the  evidence  ? 
Result  of  the      Now,  George  Crittenden  first  entered  the  room,  and  w« 
evidence.  ^j^j^  ^|jg  testator  alone  before  the  execution  took  place;  he 

states  that  he  was  ^ve  minutes  in  the  room  whilst  the  testator 
was  writing  before  his  wife  was  sent  for,  and  that  the  testa- 
tor desired  that  the  wife  should  be  fetched ;  and  if  we  are  to 
trust  the  evidence  of  George  Crittenden,  the  deceased  wrote 
their  names  in  pencil :  he  says  he  marked  their  names  in 
pencil,  saying,  <'  You  sign  your  name  there,'*  pointing  to  the 
name  of  the  witness,  which  he  had  written  in  pencil,  and  the 
witness  wrote  his  name  over  the  pencil-mark,  and  his  wife 
did  the  same,  and  the  deceased  then  took  up  the  pen  aod 
wrote,  and  said,  "  This  is  my  name  in  your  presence." 
Here  it  seems  as  if  there  was  an  acknowledgment  in  the 
presence  of  two  witnesses,  by  the  testator,  of  his  name  beiof 
at  the  time  to  the  will ;  and  the  only  question  is,  whether 
this  was  done  before  or  after  the  attestation  of  the  witnesses; 
it  all  depends  upon  the  recollection  of  this  one  witness,  as 
the  wife  does  not  remember  the  circumstances.  The  husband 
is  more  precise  ;  if  the  Court  can  attend  to  his  account  of 
what  took  place,  in  the  state  of  mind  he  was  in  at  the  time— 
a  state  of  confusion,  as  he  admits ;  and  the  Court  has  beeo 
called  upon  (and  very  properly)  to  pause  before  it  tmsti 
implicitly  to  the  evidence  of  these  two  witnesses  ;  and  look- 
Implicit  re.  ing  at  the  paper  itself,  I  cannot  place  implicit  reliance  on 

liance    cannot  ^^eir  accuracy.     What  are  the  facts?     The  paper  is  all  in 

be   placed    on  ^^  "^  * 

the  accuracy  of  the  handwriting  of  the  deceased.     It  concludes  :  '<  I  name 

the  witnesses,  executors  to  this  my  will  D.  S.  Bockett,  of  the  Law  Lift 
Assurance  Society,"  and  a  wide  space  occurs  af\er  **  will,* 
as  if  there  had  been, — and  evidently  there  had  been, — ^the 
entire  name,  and  the  seal  covered  part  of  the  name,  and 
**  Daniel  Smith  "  is  interlined.  After  •'  Society/'  there  is 
also  interlined  **  60,  Lincoln's  Inn,"  and  written  over  another 
word  "to  whom;"  then,  **I  will  one  hundred  pounds  ster- 
ling, and  my  brother  Henry  Spencer  Cooper  above-named:" 
part  of  this  had  been  covered  by  affixing  the  seal.     Then  at 
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Ae  end :  "  at  9,  Pall-Mall  East,"  with  part  of  the  word 
•*inade/'  and  "this  seventh  January,  1843."     Then  follow, 
in  a  circle,  "  witnesses  to  the  said  will/*  and  below,  *'  sig^na- 
tnre/'  and  this  seems  to  be  in  the  same  ink  as  ''  9,  Pall-Mall 
East,  servants  at  house;"  and  this  is  preceded  by  <'  George 
Crittenden,  Mary  Crittenden,"  and  "  R.  H.  J.  Cooper  "  is  at 
the  end  of  the  paper.     Now,  I  should  say  that  <<  R.  H.  J. 
Cooper  *'  was  written  at  the  same  time  that  the  latter  part  of 
the  will  was  written ;  it  is  in  the  same  ink  and  same  writing 
as  '*  signature"  and  <*  witnesses  to  the  will;"  and  it  would 
appear  as  if  the  deceased  had  written  '<  witnesses  to  the 
will,"  and  afterwards,  *'  witnesses  to  the  signature,"  other- 
wise I  do  not  know  what  is  the  meaning  of  the  word  "  sig- 
nature," unless  it  be  the  signature  to  the  will. 

I  must  say,  I  can  place  no  strong  reliance  on  the  impres- 
siofiB  of  the  witnesses.  From  the  confusion  in  which  George 
Crittenden  was  when  he  was  required  to  sign  the  will,  his 
mind,  as  he  says,  was  not  at  ease  to  observe  the  course  of 
the  transaction.  Here  is  a  bare  recollection  of  these  two 
witnesses,  contrary  to  the  appearance  of  the  paper,  that  the 


JULT  17. 

Conper  v. 
BocMt. 


Contrary  to 


signature  "  R.  H.  J.  Cooper,"  was  added  after  they  had  at-  ^^^^^^'^'^' 
tested  the  execution,  and  the  Court,  if  it  so  holds,  must  rely 
entirely  on  the  accuracy  of  their  recollection  of  the  facts.  In 
the  case  of  Blake  v.  Knight,*  the  Court  pronounced,  against 
the  positive  testimony  of  three  witnesses,  in  favour  of  the 
validity  of  the  paper,  and  from  the  whole  circumstances  of 
the  case,  held  that  the  witnesses  were  mistaken.  There,  the 
witnesses  were  examined  four  or  five  years  after  the  transac- 
tion, and  here  they  have  been  examined  within  a  few  months. 
But,  in  this  instance,  one  of  the  witnesses  is  not  positive,  and 
speaks  only  to  her  recollection  and  belief  that  the  name  of 
the  deceased  was  not  to  the  will  when  she  signed  it;  that,  *'  as 
well  as  she  can  now  remember,"  it  was  all  blank  where  his 
signature  is.  Now,  where  the  res  gesta  do  not  confirm  the 
impressions  of  the  witnesses,  the  Court  must  look  at  the  cir- 
cumstances of  the  case,  as  it  is  always  at  liberty  to  do.  In 
Blake  v.  Knightf  I  did  not  give  implicit  credence  to  the  wit- 
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JvLY  17.  nesses^  not  from  any  doubt  that  they  intended  to  speak  the 
nlllZ  truth,  but  because  they  did  not  recollect  the  drcumstanoei 
BocksU,  sufficiently  to  speak  with  accuracy.  George  Crittendoi 
admits  that  he  was  in  a  state  of  confusion,  and  though  hs 
says  he  saw  the  deceased  make  the  large  R  of  his  name^  and 
though  he  does  not  believe  that  the  name  was  to  the  will 
when  he  and  his  wife  signed  it,  he  says  he  was  flurried  tnd 
confused  at  the  time,  and  not  sufficiently  at  his  ease  to  obtem 
exactly  what  occurred.  I  say,  therefore,  that  the  Court  cm- 
not  give  implicit  credence  to  this  witness,  so  as  to  hold  tbit 
the  witnesses  attested  before  the  execution  of  the  wilL 

Under  the  circumstances,  I  am  of  opinion  that  the  papa 
was  duly  executed  by  the  deceased ;  and  that,  though  he  11117 
have  written  on  the  paper  in  the  presence  of  the  two  wil* 
nesses,  the  witnesses  are  mistaken  as  to  what  the  deceaied    | 
did  write,  which,  as  far  as  the  Court  can  judge,  may  have    I 
been  the  word  '*  signature "  on  the  lefl^hand  of  the  drck^  J 
and  <'  9,  PalUMall  East,  servants  at  house,**  at  the  right-hasd  I 
Will    pro-  comer  of  the  paper.  I  am  of  opinion  that  the  Court  is  boon)  m 
nounced  for.     ^  pronounce  for  the  validity  of  the  paper. 

(With  respect  to  the  alterations,  the  Court  desired  to  hxn 

some  evidence  as  to  whether  the  passages  obliterated  conU 

be  made  out,  and  it  reserved  its  final  judgment  till  it  vs 

Aug.  a  produced.     On  a  subsequent  day,  upon  the  affidavit  of  fifr. 

Netherclift,  as  to  the  state  of  the  alterations,  the  Court,  (S  ^ 
motion,  pronounced  for  the  will  as  it  stood.) 

Proctors: — Neltorty  for  the  brother  and  next  of  kin;  For, for 
the  executor. 


A  will  of  Upfill  v.  Marshall. — Cause. — This  was  a  cause  of 
^f3^"?  proving  in  solemn  form  the  will  of  Mr.  Thomas  Sa^ 
sonal  property,  which  was  propounded  by  Mrs.  Emma  Upfill,  a  mairicd  r 
dicil  of  18^  daughter  of  the  deceased,  and  an  executrix  of  his  wiB, 
was  republish-  against  Mrs.  Fanny  Marshall,  another  married  daughter, 
"this  irithig"  *™^  ^^^  ^^^^  executrix.  The  deceased  left  a  will,  disposiif 
—Held  that  an  of  real  and  personal  estate,  and  which  was  regularly  exe- 

ambiguity  as  to  ^y^  j^^ed  27th  February,  1837.    On  the  17th  June,  18S7, 
the  motive  of  '  •''  ^ 

republication     he  executed  a  codicil,  on  a  separate  paper,  whereby  he  it- 
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yoked  a  power  of  disposition  given  by  the  will  over  £19000  Jolt  17. 

granted  to  Mrs.  Marshall.     On  the  10th  July,  1838^  he  re-  u'lji'y 

poblished  his  will^  in  the  presence  of  witnesses,  by  passing  Mankd 


pver  his  signature  with  a  dry  pen,  the  following  words  ^^^^^^   ^^   ^i^^ 

being  written  at  the  foot  of  the  will :  '<  This  writing  was  (see  of  the  in- 

lepublished  by  the  said  testator,  T.  S.,  as  and  for  his  last  JS*"let   in 

will  and  testament^  in  the  presence  of  us,  who»  in  his  pre->  parol  endence, 

tence,  at  his  request,  and  in  the  presence  of  each  other,  have  J^^^^tiJJt  2e 

subacribed  our  names  as  witnesses  thereto,  on  the  1 0th  day  testator  bad 

of  July,  1838.-N.J.G.-J.O."    On  behalf  of  Mrs.  Upffll,  gj^f'^ '^"^^ 

an  Allegation  was  brought  in,  which  pleaded  that,  subse-  of  both  will  and 

qnent  to  the  making  and  executing  of  the  will  and  codicil,  codlcil,andchat 
7  .  ,      ,  ^  .    •  ,      ,  ,.Jt    •  .        ,  *>«  <Jid  not  ex- 

Mit  previous  to  the  10th  July,  1838,  the  testator  purchased  press  an  inten- 

certain  freehold  premises,  and  meaning  and  intending  to  ^lo"  .^7  tl>e  »- 

1..1AIJ  ,  publicaUon    to 

iQbject  such  after-purchased  property  to  the  same  tirusts  as  revoke  the  co- 

were  contained  in  the  will,  and  to  republish  the  same,  on  ^^'  —  Held» 
tte  10th  July,  1838,  he  produced  the  said  will  and  republished  the'^r^ibli(»- 
Ihe  fame.  The  questions  were,  whether  the  codicil  of  June,  ^ipn  of  ttie  will 
U^,  was  revoked,  and  whether  parol  evitlenoe  was  admi»<  ^le  codicil. 
sible  to  rensove  the  ambiguity. 
The  admission  of  the  Allegation  was  opposed. 
Sir  John  Dadwn,  Q.A.,  in  opposition  to  the  Allegation.  May  19. 
Under  the  rule  of  law,  parol  evidence  is  not  admissible  ift  Asqoiiknt. 
tins  case,  as  there  is  no  ambiguity  on  the  face  of  the  instni-^ 
9aeaL    The  testator  republishes  '*  this  writing/'  thereby  ex- 
iiresdy  confining  it  to  his  will.     Thome  v.  Worrall  ;*  Miller 
w.  Travert.\ 

R.  PhUlimore^  D.,  on  the  same  side. 
Addamty  D.,  in  support  of  the  Allegation.— -The  inter- 
mediate paper,  respecting  which  the  question  arises,  is  dehor9 
the  general  provisions  of  the  will ;  it  merely  revokes  the 
power  of  disposition  over  £1,000  given  to  one  of  his  daugh- 
tera,  and  makes  another  disposition  of  it.  Was  this  codicil 
€ver  revoked  ?  It  is  a  question  of  revocation,  not  of  ambi- 
gaity*  By  the  very  words  of  the  22nd  section  of  the  Wills 
Act,  parol  evidence  must  be  received  in  every  ease  of  revo- 
AU  questions  of  revocation  are  questions  of  inten- 

•  1  Notes  of  Ca.  254  (F?nre  rep.  2  Curt  799). 
t  SBing.244. 
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tion  ;  for  if  it  can  be  shewn  that  there  was  no  ankmu  mo- 
candif  there  is  no  revocation. 

Per  Curtam. — I  am  disposed  to  admit  this  Allegation  to 
proof,  in  order  to  see  what  are  the  circumstances  under 
which  the  testator  republished  the  will,  for  the  reason  just 
stated^  that  it  is  a  question  of  intention.  I  wish  to  see  wbst 
the  circumstances  are  which  distinguish  this  case  from 
Thame  v.  fVorrali,  I  admit  the  Allegation,  reservii^  all 
questions. 

The  two  witnesses,  who  attested  the  republication,  wofe 
examined  on  the  Allegation.  One  of  them  deposed  that  hit 
impression  was,  that  the  deceased  told  him  the  object  of  the 
republication  was  to  pass  some  estate  purchased  since  the 
execution  of  the  will,  and  that  he  attested  it  under  the  im- 
pression that  such  was  the  sole  object  of  the  republicadoo; 
that  nothing  passed  in  his  presence  to  lead  him  to  soppoK 
that  the  intention  of  the  testator  was  to  revoke  or  affect  any 
codicil  to  his  will.  The  other  witness  deposed  that  he  had 
no  recollection  that  any  thing  was  stated  as  to  the  object  flf 
the  republication ;  that  he  presumed,  at  the  time,  it  wu 
necessary  on  account  of  some  fresh  property  purchased  sinoe 
the  will  had  been  executed,  though  he  does  not  know  thst 
he  was  aware  of  the  deceased  having  purchased  such  pro- 
perty ;  he  had  no  idea  that  the  republication  was  with  the 
intention  of  revoking  any  codicil ;  no  allusion  was  made  to 
any  codicil. 

AddatnSf  D.,  for  Mrs.  Marshall. — The  will  was  not  origi- 
nally within  the  provisions  of  the  Wills  Act.  Under  the 
Statute  of  Frauds,  there  could  be  no  republication  except  hj 
re-execution,  or  by  some  codicil.  Here,  the  testator  doo 
not  republish  the  will  by  a  codicil,  but  by  going  over  hit 
signature  with  a  dry  pen^  in  the  presence  of  witnesses,  who 
attest  that  '*  this  rvriting "  was  republished  by  the  testator 
'*  as  and  for  his  last  will."  How  it  can  be  contended  that 
such  a  memorandum  is  to  revoke  the  codicil  of  1837, 1  can- 
not understand.     Crosbie  v.  McDauaL* 

Haggard f  D.,  on  the  same  side,  cited  Powys  v.  Mansfield.] 

*  4.  Ves.  610.  t  3  Myl.  &  C.  359. 
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Ur  John  Dodson,  Q.A.,  for  Mrs.  Upfill.     I  submit  that»      Jolt  17. 
the  later  codicil  of  July,  1838,   the  will  alone  is  re-      UpM  v. 
ilished,  not  the  intermediate  codicil  of  June,  1837,  which     ManhaU, 
evoked.     I  admit  that,  generally  speaking,  a  codicil  re- 
»lishing  a  will  is  sufficient  to  establish  every  codicil  to  it, 
brming  part  of  that  will ;  but  the  circumstances  of  this 
;  take  it  out  of  the  general  rules.  The  codicil  of  June,  1837, 
>kes  part  of  the  will  of  February,   1837 ;  the  codicil  of 
f,  1838,  republishes  the  will  only,  thereby  revoking  the 
>catory  part  of  the  codicil.     The  intention  of  the  testator 

to  republish  the  will,  and  not  the  intermediate  codicil. 

language,  "  this  fvriiing/*  shews  that  it  was  that  specific 

dng  only  he  intended  to  be  his  will.    There  is  no  ambi- 

:y  on  the  face  of  the  memorandum .  of  republication  to 

lorize  the  admission  of  parol  evidence.     Thorne  v.  Wor- 

But  if  there  was  ambiguity,  the  evidence  leaves  the 

weaker  than  before.  The  two  attesting  witnesses  say 
r  have  no  recollection  of  any  thing  having  been  said  by 
deceased  as  to  the  object  of  republishing  the  will.  [Per 
LiAM.  The  Answers  of  the  party  admit  every  thing — 
r  admit  that  it  was  done  to  pass  the  after-purchased 

L  Phillimoret  D.,  on  the  same  side,  cited  Giiy  v.  Sharp;* 
nentson  v.  Ga«rfy;f  Thome  v.  Worrall;  Fawcett  v. 
wyj  R(^ers  v.  Pittis ;%  Walpole  v.  Cholnumdeley  ;\\ 
oke  v.  Kent.% 

iiR  H.  Jenner  Fust. — With  regard  to  the  two  papers.  JurcMiNT. 

id  before  1838,  there  is  no  doubt  that,  if  nothing  else  had 

n  done  by  thedeceased,  they  would  both  have  been  entitled 

he  probate  of  the  Court.     But  it  appears  that,  in  July, 

8,  he  republished  his  will  by  going  over  the  signature 

ti  a  dry  pen,  and  adding  a  memorandum  of  the  republi- 

on  at  the  foot  of  the  will,  which  is  attested  by  two  wit- 

es ;  and  it  is  contended  that,  by  this  republication  of 

will  on  the  10th  July,  1838,  the  deceased  revoked  the 

cil  of  June,  1837,  because  there  is  a  clause  in  the  will 

I   Myl.  &  K.  589.  t  1  Keen,  309.  |  3  Phill.  434.. 

I  Add.  37.  II  7  T.  R.  138.  1  1  Notes  of  Ca.  98. 
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July  17.      reroking  a]l  previous  wills,  and  the  will  is  made  to  spoik 
T^TjT        ftoxti  the  day  of  republication.    An  Allegation  giren  in  on 
Manhad,      behalf  of  Mrs.  Upfill,  one  of  the  daughters  of  the  deceaied, 
propounding  the  papers,  to  shew  the  ground  of  repoblio- 
tion,  avers  that  it  arose,  not  fVom  any  diange  of  intention  it 
the  mind  of  the  deceased,  but  in  consequence  of  his  hxring 
purchased  a  freehold  estate  after  the  date  of  the  will,  vA 
he  wished  to  make  such  estate  subject  to  the  same  troitt  ai 
in  the  will,  and  that»  on  this  ground  alone,  without  reference 
to  the  codicil,  the  will  was  republished. 
The   ambi-      Kow,  the  fact  of  the  purchase  of  land  afier  thedsteof 
^^*  the  will  and  codicil  is  admitted,  and  in  these  drcumstaucc^ 

the  only  question  is,  whether  there  is  any  ambiguity  on  tiie 
face  of  the  will.  Where  was  the  necessity  for  a  re-eieci* 
tion  of  the  will  at  all  ?  Here  is  a  will  disposing  of  real  ai 
personal  property,  which  is  republished  by  a  codicil  in  Jobi^ 
18S7,  without  any  circumstance  upon  the  fiice  of  the  will  tt 
lead  to  any  conclusion  as  to  the  necessity  of  a  repubhcttioBi 
Where  a  will  disposed  of  real  and  personal  property,  a  tt 
publication  of  the  will^  before  the  sUt  1  Vict,  c  26  csne 
into  operation,  was  necessary  in  order  to  pass  afVer-purchaieil 
land ;  but  it  was  not  necessary  to  pass  personal  propertj) 
as  all  the  personalty  passed  under  the  will ;  and,  thereftn, 
wh^e  a  necessity  for  a  republication  exists  as  to  one  spedei 
of  property  and  not  as  to  another,  the  Court  is  bound  ti 
take  it  that  the  republication  was  on  that  ground  only,  wfaki 
required  republication  to  give  the  will  its  intended  efied* 
Suppose  a  case  of  the  republication  of  a  will,  where  tboe 
was  no  necessity  for  it,  the  property  being  personal  pi^ 
perty,  that  would  raise  an  ambiguity  as  to  its  meaning  tai 
effect ;  and  on  the  clause  of  republication^  *^  This  writiag 
was  republished  by  the  testator,"  this  question  arises :  ik 
will  disposes  of  both  real  and  personal  property,  and  if  it 
is  republished,  why  ?  Because,  it  is  said,  there  was  ato> 
purchased  property,  and  therefore  the  necessity  arose  fif 
republication  from  the  circumstance  that  no  real  estate  wiD 
pass  under  a  will  if  purchased  after  its  execution ;  and  tbitf 
there  is  an  ambiguity  on  the  face  of  it,  which  lays  a  grouod 
for  the  admission  of  parol  evidence.    The  admission  of  psiol 
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:o  explain,  but  to  shew  the  modve,  and,  as  Lord      Jult  17. 

im  said,  in  Guy  v.  Sharp^  in  order  to  place  oneself      r^Jjg  ^ 

same  situation  with  the  party  who  made  the  instru-      MaT»ha!L 

nd  be  thereby  better  able  to  understand  his  mean- 

;o  ascertain,  in  short,   the  quo  anmo  of  the  act* 

irt  is  to  endeavour  to  ascertain  whether  the  testator's 

ive  in  republishing  his  will  waa,  as  stated,  to  give 

the  disposition  of  after-purchased  property.    I  think 

{tion  of  ambiguity  does  arise  on  the  face  of  the  in- 

ts,  as  there  was  no  necessity  for  republication  as  far 

personal  estate  was  concerned.    The  will  itself  and 

cil  itself  raise  the  ambiguity. 

of  opinion  that,  with  respect  to  the  old  law,  it  is  ne- 

to  shew  the  quo  animo  with  which  this  memorandum 

itten,  and  though  it  does  appear  that  there  was  ^ 

executed  prior  to  its  date,  still  the  Court  is  bound 

ome  limitation  to  the  words  of  the  clause.     I  am  of     Codicil  pro- 

that  the  codicil  is  a  good  and  valid  codicil.  "**'*" 

JTB : — Nelson,  for  Mrs.  Upfill ;  Middlekm,  for  Mrs.  Mar- 


i  case  of  Pennant  v.  Kingscote^  which  occarred  the  same  PmaunU  ▼. 
lowing  the  preceding,  a  question  arose  similar  to  that  in  -Kingscote, 
\  Bockett,  ante,  p.  391.  The  will  was  in  the  handwriting  of 
itrix,  a  lady  of  61  (who  died  in  March,  1843),  the  execu- 
vhich  purported  to  be  attested  by  two  witnesses,  a  clergy- 
d  the  butler  in  the  family  where  the  testatrix  was  staying 
it  at  the  time  when  the  will  was  executed,  in  1841.  These 
lesses  deposed  in  direct  opposition  to  each  other  on  the 
to  the  deceased's  having  signed  before  attestation ;  but  the 
icy  of  their  recollection  being  apparent,  and  on  the  part  of 
•articular  admitted,  the  Court  said  it  could  not  rely  on  the 
f  of  the  recollection  of  the  witnesses  so  as  to  trust  to  the 
ions  on  their  minds,  and  to  be  so  satisfied  that  the  will  was 
led  after  attestation,  as  to  be  able  tp  pronounce  against  it 
point,  and,  therefore,  pronounced  for  the  validity  of  the_ 
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A  will  and      Nratb  and  Brookhousb  v,  Pickard. —  Cauu. 


was  a  business  of  proving  the  last  will  and  two 


codicil,  revoked 

by    marriage, 

under  the  Sta-  thereto  of  Mr.  Thomas  Pickard,  by  the  executors 

tute,  held  to  be  Jn  the  will  and  codicil,  against  Ann  Pickard,   the  i 
revived    bv    a  *     o  ' 

codicil    made    the   deceased,   cited  to  see  proceedings.      The   Al 

after  the  mar-  pleaded  that,  on  the  27th  March,  1835,  the  testator  e 
nage,    ratify-  ...       i  .  .  i  ,       V  .  i 

ing  the  testa-  *  '^^h  which  was  attested  by  three  witnesses  ;  that, 

tor^     "  will,"  16th  October,   1839,  he  wrote  with  his  own  hand, 

press  reference  ^^^  sheet  of  the  will,  a  codicil,  which  was  duly  e: 

to  any  particu-  and  attested  ;  that,  on  the  4th  February,  1843,  the 

rations  Tn  the  K^^UT^ed,  and  on  the  14th  of  tliat  month,  wishing  ti 

fiwe  of  the  will  a  provision  for  his   wife,    he    executed    a   further 

to  lle^^repub-  ^^^^h  was  duly  attested ;  that,  on  the  succeeding  da; 

lished  by   the  February,  1843),  he  deposited  his  will  and  two  codici 

be^gieWvJin  ^^*  solicitor  for  safe  custody,  and  that  they  remaine< 

the    state     in  possession  till  the   testator's  death.      There   were 

at  the  date^of  *^^r*^ons  on  the  face  of  the  will.     The  question  wa 

republication,    ther  the  will,  which  was  revoked  by  the  marriage,  ^ 

vived  by  the  codicil  of  1843,  which  did  not  expressly 

or  confirm  that  particular  will,  referring  only  to  **  t 

will  of  me,"  and  "  my  said  will." 

AacuMEVT.  Robinson f  D.,  for  the  widow. — In  order  to  revive 

yoked  will,  by  a  subsequent  codicil,  the  reference 

will  intended  to  be  re-set  up  must  be  explicit  on  ti 

of  the  codicil.     Jarman,  on  Wills,*     [Per  Curiam 

you  shew  any  other  will  to  which  the  codicil  could  r 

The  Affidavit  of  Scripts  refers  to  other  wills  from  1 

1835.     The  terms  of  the  codicil  are  vague  as  to  the 

cular  will  to  be  revived.     There  is  no  reference  U 

of  any  particular  date,  or  executed  in  a  particular  ho 

deposited  in  a  particular  place. 

Robertson,  D.,  on  the  same  side. — It  is  conceded  t 

deceased  intended  to  ratify  and  confirm  a  certain  p 

papers ;  but  his  words  leave  it  doubtful  what.     It  i 

cult  to  know  whether  he  uses  the  words  "  last  will"  i 

legal  or  popular  sense — whether  as  the  aggregate 

constituting  his  voluntas,  or  the  last  paper  in  date. 


*  Ch.  iv. 
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:ended  to  be  revived  must  be  distinctly  referred  to      Jult  17. 

ified.  »rT" 

Neate  v. 

Sf  D.,  contr^,  was  stopped  by  the  Court.  Pickard, 

Jenner  Fust. — I  have  not  any  doubt  as  to  the  Judomskt. 
:he  codicil. 

creased  died  in  1842,  leaving  a  daughter^  to  whom, 
made  in  1835,  he  had  left  his  whole  property,  and 
ed  a  codicil  in  1839,  which  is  on  the  same  paper 
11.  But  on  the  4th  February,  1843,  he  re-married, 
le  Act  1  Vict.  c.  26,  sect.  18,  it  is  enacted,  "  that 
I  made  by  a  man  or  woman  shall  be  revoked  by 
■  marriage."  The  will  of  1843  was,  therefore,  re- 
)t  by  cancellation,  but  by  the  marriage  of  the  party, 
necessary,  consequently ,  in  order  to  give  effect  to  the 
t  it  should  be  revived  by  republication,  or  by  an  in- 
in  writing  executed  for  the  purpose  of  reviving  such 
will  or  codicil,  or  any  part  thereof,  which  shall  be  in 
ler  revoked,  shall  be  revived  otherwise  than  by  the 
ion  thereof,  or  by  a  codicil  executed  in  a  manner 
ore  required,  and  shewing  an  intention  to  revive 
"     Now  the  will  of  1835  and  the  codicil  of  1839 

•  revoked  except  by  marriage,  there  being  no  can- 
nor  any  execution  of  a  subsequent  will,  the  de- 
marriage  taking  place  on  the  4th  February,  1843  ; 
4th,  a  few  days  afler,  he  executed  a  codicil,  by 
i  purports  to  ratify  and  confirm  "  his  will."  The 
List  be  sceptical  indeed  if  it  could  suppose  that  it  is 
vill  he  meant,  and  no  other,  for  though  no  date  is 
to,  and  though  there  had  been  a  will  of  prior  date, 

forthcoming,  and  the  only  will  that  could  be  re- 
is  the  will  of  1835,  confirmed  by  the  codicil  of 
low,  the  will  and  codicil  having  been  revoked  by 
:  marriage, — for  there  was  nothing  to  revoke  them 
ct  of  marriage, — if  this  codicil  purports  to  confirm 
y  his  will,  it  must  be  that  will  which  was  revoked 
Qarriage,    under  the  statute.     Now,  what  are  the 

*  the  codicil  ?  '» This  is  a  codicil  to  the  last  will 
ment  of  me,  Thomas  Pickard  ;**  and  '*  in  all  other 
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Jolt  17.      respecU,  I  ratify  and  confirm  my  said  will.**    What  wii 

Neau  ^®  *'  **^^  ^^^^  ^ "    ^"  ^"*  ^^^^  ""*^  testament     It  is  net 

Pickard,  like  the  case  of  Walpole  v.  Choltnondelaf,*  where  there  wis 
a  wrong  date.  This  is  the  only  will  of  the  testator  in  exiit- 
ence  of  which  the  Court  is  aware^  and^  therefore,  the  codicil 
does  revive  the  will  which  was  revoked  by  the  marriage, 
which  is  the  will  referred  to  in  the  codicil  itself.  It  cannot 
be  contended  that  the  testator  did  not  mean  to  ratify  and 
confirm  some  will,  and  what  will  ?  There  is  no  other  will 
before  the  Court ;  up  to  the  4th  February,  I84S»  there  is  no 
doubt  that  the  will  of  1835  and  the  codicil  of  1839  were 
entitled  to  probate,  and  why  not  now  ?  In  consequence  of 
the  deceased's  marriage.  He,  therefore,  makes  a  codicil  to 
revive  the  will  so  revoked  by  his  marriage,  and  I  have  no 
doubt  that  he  intended  to  revive  such  will  and  the  codicil 
of  1839. 
The  altera-  But]]there  is  another  question,  as  to  the  alterations.  The 
*°°*'  question  is,  whether  the  codicil  does  not  revive  the  will  as 

it  now  stands.     Where  a  will  is  republished,  the  codicil  re- 
publishing it  gives  effect  to  the  will  in  the  state  in  whidi  it 
was  at  the  time  of  republication :  that  seems  to  be  the  com- 
mon sense  of  the  case.    lAddams, — The  22nd  sect,  of  the  Act 
provides  that,  ''  when  any  will  or  codicil,  which  shall  be 
partly  revoked,  and  afterwards  wholly  revoked,  shall  be  re- 
vived, such  revival  shall  not  extend  to  so  much  thereof  as 
shall  have  been  revoked  before  the  revocation  of  the  whole   1 
thereof,  unless  an  intention  to  the  contrary  shall  be  shewn."] 
What  was  the  state  of  the  will  at  the  time  when  the  codicil 
A  will,  when  of  1839  was  executed  ?     I  cannot  but  think  that,  where  a 
^Bived^n  it"thwi  ^^^^  ^*^  ^^®"  revoked  wholly,  when  revived,  it  is  revived  as 
state.  it  was  at  the  time  of  republication :  that  is  my  impresstoo. 

I  think  it  was  the  intention  of  the  deceased  in  the  alterations 
to  revoke  these  legacies,  and  therefore  he  could  not  have  in- 
tended to  revive  that  part  of  the  will  which  he  had  revoked 
before,  and  I  therefore  pronounce  for  the  will  in  its  present 
state.  The  will  was  revoked  by  an  act  under  the  statute 
and  is  revived  by  a  codicil,  and  it  must  be  revived  in  tkf 

*  7  T.  R.  13a 
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state  in  which  it  was  at  the  date  of  the  codicil  which  alone      Jolt  17 
gives  it  operation.  ^— ^ 

(The  will  and  two  codicils  pronounced  for»  as  the  will  now      Pickard, 

stands :  the  costs  out  of  the  estate.)  -^jU  ^^  ^^ 

Frocton '.--Thomas,  for  the  widow;  O,  Fielder,  for  the  exe-  ^**^'^'  P'?" 
'  '  '  Douncedfor. 

cotors. 


Hiistt  <rrourt  of  ammtraits* 

July  20. 

The  "  Betsby." — Act  on  Petition. — This  was  a  claim  for   Salvage.^ An 
remuneration  for  alleged  salvage  services  rendered  to  the  attempt  to  con- 
brig  Betsey,  which  met  with  foul  weather  on  entering  the  service,  under 
river,  on  her  voyaire  from  Liverpool  to  London,  in  January  ?"  agreement, 
last,  and  the  master  employed  the  steam-vessel  Copeland,  rage,— not  sus- 
belonging  to  the  Shipowners'  Towing  Company,  on  the  15th,  tained. 
to  tow  her  up  to  London,  but,  from  stress  of  weather,  she 
afterwards  put  back  to  Ramsgate.  An  agreement  was  made 
to  pay  £50  for  the  service ;  but,  on  the  part  of  the  Copeland, 
it  was  contended  that  circumstances  had  changed  the  service 
from  towage  into  salvage,  and  that  the  agreement  was,  there- 
fore^ not  binding.     The  owners  of  the  Betsey  tendered  the 
£50,  with  £12  for  a  cable  broken,  belonging  to  the  Copeland. 
The  value  of  the  vessel,  with  cargo  and  freight,  was  £2,893. 

Addams,  D.,  for  the  salvors  (with  Bayjbrd,  D.),  cited  the  AaoaMSMT. 
"  William  Brandt,  jun,,***  in  which  the  Court  had  held  that 
an  agreement  for  towing  was  not  binding  under  an  altered 
state  of  circumstances,  and  had  pronounced  for  a  salvage 
service. 

Sir  J.  Dodson^  Q.A.,  contr^. 

Db.  Lushington. — This  case,  in  the  first  instance,  as-  JooGMxirr. 
lames  the  shape  of  a  mere  question  as  to  the  quantum  meruit 
of  the  party  who  performed  the  service.     However,  when 
the  case  comes  to  be  examined,  other  questions  arise  of  a 
very  different  nature. 

*  This  case  will  be  found  reported  in  the  Supplement,  p.  Izyii. 
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Jolt  20.  The  salvors,  in  the  original  Act  on  Pedtian,  state  tbft, 

ThTn^mmi  ^^^S  ^^8  vessel  lying  at  anchor  in  the  Queen's  Channel, 
with  her  ensign  hoisted  as  a  signal  for  assistance,  the  (k^ 
land  went  to  her,  and  they  state  what  the  condition  of  the 
vessel  was  at  the  time.  It  is  dear  that  the  bri^  had  been 
exposed  to  severe  weather,  and  was  in  a  leaky  condition, 
with  her  sails  much  damaged.  Now,  I  think  that  the  agree- 
ment, whatever  it  might  have  been,  was  made  with  adequate 
knowledge  of  all  the  previous  circumstances  of  the  case,  as 
relating  to  the  state  and  condition  of  the  vessel  requiring  as- 
The agreement,  sistance.  The  agreement  was,  that  the  Copeland  should,  at 
daylight  on  the  following  morning,  tow  the  vessel  ap  to 
London  for  £50,  and  after  that  agreement,  the  Copdaxd  left 
her  and  ran  under  Broadstairs  for  the  night.  It  appears  diat 
the  weather,  though  not  boisterous,  was  by  no  means  cafan, 
as  is  subsequently  alleged  on  behalf  of  the  owners;  because, 
in  the  original  Act,  it  is  said  that,  at  the  time  they  saw  the 
Copeland^  they  were  making  for  the  Foreland,  in  order  to 
take  shelter  under  it  during  the  night,  the  wind  blowing  a 
smart  breeze  from  about  west.  Bodi  parties  agree  diat  an 
agreement  was  made  on  the  afternoon  of  the  I5th;  and  sudi 
agreement  is  binding  on  both,  unless,  by  operation  of  lav, 
or  consent  of  parties,  it  has  been  rescinded.  In  the  original 
Act  I  do  not  find  that  any  thing  whatsoever  was  said  as  to 
this  agreement  having  been  cancelled,  though  at  the  end  of 
the  affidavit,  sworn  on  the  14th  of  April,  1843,  by  Mr.Mu^ 
ray,  it  is  stated,  "  that  when  he  commenced  towing  tbe 
Betsey  up  the  river,  on  the  morning  of  the  16th  of  Janaarj, 
he  distinctly  informed  the  master  that  he  did  not  now  con- 
sider himself  bound  by  the  original  agreement  of  £50;  at 
which  the  master  of  the  Betsey  entreated  him  not  to  leave 
him,  and  told  the  deponent,  that  they  would  hereafter  agree 
what  sum  should  be  paid  for  the  services  of  the  steamer; 
that  the  master  of  the  Betsey  frequently  declared,  that  be  did 
not  consider  the  agreement  as  binding  on  the  deponent ;  aod 
that,  had  it  not  been  for  the  services  of  the  Copeland^  tbe 
Betsey  would  inevitably  have  been  lost." 

The  fact  of  the  agreement  being  admitted,  it  follows  that 
the  owners  of  the  steamer  must  shew  satisfactorily  that,  '\i^ 
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•ome  way  or  otheri  this  a^eement  no  longer  continued  to  Jult  20. 
be  obligatory  on  the  parties;  and  that  has  been  attempted  ^p.  "r"T 
in  two  ways — first,  by  alleging  that  it  was  cancelled  by  mu- 
tual consent ;  secondly,  by  stating  that,  if  it  was  not  so  can- 
celled, it  was  altered  by  the  occurrence  of  inevitable  circum- 
stances, which  changed  the  nature  of  the  service  to  be 
performed.  With  regard  to  the  cancellation,  it  is  distinctly 
averred  on  the  one  hand,  and  as  distinctly  denied  on  the 
other ;  there  is  the  affidavit  of  Murray  to  the  fact  of  its 
being  cancelled ;  and  there  is  the  affidavit  of  Thompson,  the 
master  of  the  vessel  salved,  directly  in  opposition :  there 
18  no  other  evidence  as  to  the  cancellation  of  the  agreement 
that  I  am  able  to  discover.  I  consider,  therefore,  that,  with  Not  proved  to 
regard  to  the  cancellation  of  the  agreement  by  consent  of  the  ^  canceled. 
parties,  I  am  bound  to  say  that  no  such  cancellation  is 
proved,  and  for  this  reason :  be  who  takes  upon  himself  to 
establish  the  fact  that  an  agreement,  which  is  already  ad- 
mitted to  be  binding,  has  been  invalidated  by  consent  of 
both  parties,  is  bound  to  prove  to  the  satisfaction  of  the 
Court,  by  clear  preponderance  of  testimony,  that  it  was 
actually  cancelled ;  and  this  has  not  been  done. 

Then,  with  regard  to  the  second  point,  that  the  agreement, 
though  originally  just  and  equitable,  in  consequence  of  the 
occurrence  of  inevitable  circumstances,  has  been  of  necessity 
defeated ;  or,  in  other  words,  that  the  steamer  is  now  entitled 
to  claim  for  salvage  according  to  the  quantum  meruit.     In    The  "  WUHam 
order  to  support  this  proposition,  the  case  of  the  «'  William  ^randtjuniorr 
Brandt,  junior,**  was  cited.    That  was  a  case  which  came  be- 
fore me  under  these  circumstances :  it  was  exceedingly  en- 
tangled ;  there  was  great  contradiction  with  regard  to  the 
time  when  the  towage  service  should  commence.     On  the 
one  band,  it  was  alleged  that  it  was  not  to  commence  till 
^e  weather  had  moderated ;  and  on  the  other,  that  is  was  to 
commence  immediately:  and  the  Court  had  considerable 
difficulty  in  finding  its  way  to  any  thing  like  a  conclusion. 
But  the  real  point  on  which  the  case  turned  was  the  follow- 
ing.   In  the  performance  of  the  duty  of  towage,  the  Wil^ 
liam  Brandt,  junior,  in  consequence  of  the  weather,  without 
^<iy  blame  attaching  to  the  steamer  towing  her,  got  on  the 
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JuLT  20.  sand,  and  very  great  exertions  were  necessary  to  be  used  in 
2^j~^^  order  to  extricate  her  from  her  dangerous  situation*  I  wis 
of  opinion,  in  that  case,  and  I  am  of  opinion  now,  that  tbe 
agreement  for  towing  the  vessel  did  not  cover  services  of 
that  description,  and  I  see  no  reason  to  repent  the  doctrine 
laid  down  on  that  occasion.  The  first  consideration  is,  whe- 
ther the  circumstances  of  this  case  bring  it  within  the  tenni 
or  true  meaning  of  the  opinion  I  then  expressed.  It  is  to  be 
recollected  that  there  the  steamer  was  in  the  actual  perfonn- 
ance  and  discharge  of  the  agreement  itself,  as  admitted  on 
both  sides.  Here  the  case  of  the  steamer  is,  that  the  agnt" 
ment  was  entirely  at  an  end,  and  that  she  is  performing  a 
service  in  the  nature  of  a  salvage  service,  the  reward  fiv 
which  is  to  be  settled  hereafter.  That  is  one  drcumstaoce 
which  appears  to  create  some  degree  of  distinction,  at  least, 
between  the  cases,  because  the  owners  of  the  Copeiand  can- 
not say,  '^  we  were  honestly,  fairly,  and  skilfully  discharging 
an  agreement  already  made,  and  circumstances  which  we 
could  not  foresee  altered  that  agreement." 

I  must,  therefore,  look  at  the  case  in  the  second  point 
of  view,  and  consider  whether,  if  the  original  agreement 
were  a  subsisting  agreement,  not  cancelled  by  the  consent 
of  parties,  new  and  extraordinary  circumstances  were  en- 
grafted on  it — circumstances  which  neither  party  could  rea- 
sonably be  expected  to  foresee,  and  which  were  not  fairly 
in  their  contemplation  at  the  time  they  made  the  agree- 
Agreement  ment.     I  confess  I  have  very  great  difficulty  in  saying  that 

not  altered  by  jj^y  guch  circumstances  exist  in  the  present  case.     True  it 

circumstances.   ,,        ,         ...  ,         ,  *^  ,         /.t,/»,i. 

IS,  that  the  wmd  mcreased  on  the  morning  of  the  loth,  but 

surely  that  was  an  occurrence  at  that  season  of  the  year— 
with  a  brisk  wind  from  the  west  on  the  afternoon  before, 
so  that  it  was  necessary  that  the  Copeiand  should  take 
shelter  under  the  North  Foreland — within  the  contempla- 
tion of  the  parties.  The  only  other  circumstance  I  find  of 
importance  is,  one  that  is  in  some  degree  of  dispute,  as  a 
question  of  fact,  between  the  parties— namely,  whether  <r 
not  the  vessel,  after  the  steamer  quitted  her,  at  four  o'dock 
on  Sunday  afternoon,  was  compelled,  in  consequence  of  the 
increasing  violence  of  the  weather,  to  have  a  second  anchor    i 
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id  cable.  According  to  the  Protest,  this  occurred  before  July  20. 
ie  steamer  -was  seen  ;  but  that  is  a  fact  of  very  small  con-  ThTlgLgg^ 
M|iiencey  and  never  can  be  considered  as  tending  to  shake 
le  a^eement^  or  to  give  the  parties  claiming  a  larger 
The  agreement  was  not,  as  has  been  truly  ob- 
redy  for  an  ordinary  and  common  service ;  it  was  for  a 
n^gper  reward  than  would  generally  be  paid  for  towing  a 
lassel  up  to  London.  It  may  be  that  it  is  not  a  much  larger 
MHij  but  it  is  a  special  agreement,  in  consideration  of  all 
lie  facts  and  circumstances,  and  the  period  of  the  year, 
irliicli  made  it  probable  that  bad  weather  might  occur 
Inriii^^  the  performance  of  that  duty.  I  must  say,  that 
of  an  extraordinary  kind  occurred  on  this  occasion, 
it  would  be  exceedingly  dangerous  if  I  were  to  allow 
■a  ayeement  of  this  description  to  be  broken^  unless  there 
itare  atrong  grounds  for  it.     I,  therefore,  must  pronounce  , 

iMit  the  tender  of  50L  is  a  good  tender ;  and  as  it  has  not 
i0en  denied  that  12/.  for  the  cable  is  also  a  good  tender,  I 
iifiat  pronounce  for  that  also.  The  owners  of  the  BeUey 
ninst  pay  the  costs  up  to  the  second  tender,  but  I  shall  give 
]iem  their  costs  afler  that  period. 

T^roctors i^Rotheryy  for  the  asserted  salvors;  Glennie^  for  the 


July  25. 


.    Thb  ''TrueBlue.*'— Jc^oitPf<i/ion.— Thiswasadaim    Salvnge.— An 
iJBT  a  aalvage  remuneration  for  services  rendered  by  the  crews  yo„"^  ^©^  set 
^e  six  smacks  to  the  True  Blue^  of  93  tons,  laden  with  an-  aside  an  agree- 
qlicn-8  and  other  articles  of  that  description,  which,  proceed-  ^^^^^"f  jJJ 
In^  from  Aberdeen  to  London,  on  the  morning  of  the  20th  terms  being 
ifsurch,  got  upon  the  West  Rocks,  seven  miles  from  Har-  ™"^j*^J^' 
vich.     About  seven  or  eight  o'clock  a.  m.,  two  boats,  the  tained. 
S^hfan,  James  Cook  master,  and  the  Aurora'*  Increase, 
Bdward  Lewis  master,  came  to  her  assistance,  and,  as  they 
VMted,  made  an  agreement  with  the  master  of  the  True  Blue 
^o  lay  out  an  anchor,  for  the  purpose  of  getting  her  off  the 
■POck,  for  £5,  to  which  £1  was  afterwards  added,  as  a  com- 
VOL.  II.  Si 
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JuLT  25.      pensation  to  Lewis  for  pilodog  the  vessel  into  Harwidi.  Hie 
T  ~~BlMtm.     •fiP'®*™^'^^  ^*®  ^  ^^*  eflfect : — 

It  is  this  day  finnly  agreed  by  James  Cook  and  Edward  Lm 
with  Robert  Roberts,  master  of  the  True  Blue^  of  Aberdeen,  to 
assist  him  to  get  the  ship  off  the  West  Rocks,  and  to  the  port  of 
Harwich,  if  required,  for  the  sam  of  six  pounds  sterling. 
£6.  Jaa.  Cook, 

Edward  Lewis. 

The  wind  increased  before  the  vessel  got  off,  and  when 
this  was  effected,  the  services  of  four  other  amaeks  were 
accepted  by  the  salvors — as  a  matter  of  necessity,  as  tbej 
stated,  but,  as  the  master  alleged,  contrary  to  his  wish  sod 
in  opposition  to  his  remonstrances — and  employed  in  ren- 
dering further  assistance,  and  by  the  united  aid  of  the  ax 
smacks,  the  vessel  was  brought  safely  into  Harwidi  harboor 
^  at  half-past  one  p.m.  The  sum  agreed  for,  £6,  was  tendered, 

but  the  salvors  contended  that  the  agreement,  under  the  ci^ 
cumstances,  was  not  binding  upon  them,  and  diat  they  were 
not  aware  of  its  effect. 

PhUUmor€f  D.,  and  Elphinstonef  D.,  for  the  salvors ;  Sir 
John  DotUon^  Q.  A.,  and  Bayford^  Dt,  for  the  owners. 

JoDOMiiiv.  Dr.  Lushington. — If  the  facts  accorded  precisely  with 

the  representation  made  by  the  salvors,  I  should  entertain 
no  doubt  whatever  that  the  salvors  would  be  entitled  to 
a  reward  considerably  higher  than  the  sum  tendered.  I 
think  that,  though  the  vessel  might  originally  have  been, 
comparatively  speaking,  in  no  great  degree  of  danger,  yet 
that  there  was  an  increase  of  the  wind,  which  would  render 
it  expedient,  if  not  indispensable  to  her  safety,  that  she 
should  be  got  off  the  rocks  without  loss  of  time.  On 
behalf  of  the  owners,  it  is  said  that  Lewis  and  Cook  were 
the  principal  persons  concerned,  and  that  the  master  entered 
into  a  negotiation  with  them,  whereby  they  undertook,  a^ 
cording  to  the  terms  of  the  agreement,  to  effect  the  getting 
off  the  vessel  from  the  rocks^  and  bringing  her  in  safety  to 
the  port  of  Harwich.  They  say  further,  that  the  salvorsy  in 
performing  the  service,  such  as  it  was«  did  not  conduce 
themselves  with  adequate  skill ;  that  there  was  no  necessitf 
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for  the  employment  of  the  other  four  boats ;  and  that  they      Jult  85. 
were  employed  without  the  consent  of  the  master^  and  against         "^1,^^. 
his  will  and  repeated  expostulation,  by  Lewis  and  Cook. 

The  first  consideration  to  which  I  must  direct  my  atten- 
tion is^  as  to  the  agreement  itself.  Now,  I  entertain  no  doubt 
whatever  that  an  agreement  can  be  made  between  a  master 
and  persons  affording  salvage  services^  provided  there  be  a 
dear  understanding  of  the  nature  of  the  agreement  and  the 
circumstances  attending  it;  that  it  is  made  with  fairness  and 
impartiality  to  all,  and  that  the  parties  to  it  are  competent 
to  form  a  judgment  as  to  the  obligations  to  which  they  are 
binding  themselves ;  and  I  can  entertain  no  doubt  that  such 
m  agreement  is  a  binding  instrument,  and  not  to  be  dis- 
turbed by  this  Court.  I  say  this  not  merely  upon  the  au- 
thority of  Lord  Stowell,  cited  in  the  case  of  the  *<  Mul- 
grave  "^  but  because  in  all  courts  of  justice,  where  parties  ^ 

are  coiifpetent  to  bind  themselves  by  agreement,  and  do  bind 
themselves,  it  is  held  to  be  the  duty  of  such  courts  to  en- 
force such  agreement*  The  real  fact  I  have  to  try  is,  whe- 
ther there  was  an  agreement  executed  between  these  parties 
or  not.  But,  before  I  consider  that,  I  will  look  to  the  par- 
ties and  their  capability  of  entering  into  such  a  contract. 

With  respect  to  the  master,  it  is  clear  that  he  was  per-     Competency 

fectly  competent,  acting  on  behalf  of  the  owners,  to  enter  ofthe  pities  to 
r     ^  ^l  *       1^  ^  n  '         .the  agieement 

mto  any  bondjide  agreement  for  the  purpose  of  nxmg  the 

renaoneration  for  the  services  he  required.    With  regard  to 
the  salvors,  I  see  no  reason  to  suppose  that  they  were  per- 
sons so  ignorant  and  uninformed  as  to  their  own  interests  as 
to  be  incapable  of  binding  themselves  by  an  agreement  to 
which  both  of  them  appended  their  signatures.     There  was 
no  such  imminent  emergency  as  to  prevent  time  for  due  con- 
sideration.   The  weather  was  moderate  when  they  came  on 
bo«rd^  and  there  was  no  circumstance  to  induce  them  to 
enter  into  the  agreement  without  a  just  regard  to  their  inte- 
rests and  the  extent  of  the  service  to  be  performed.  There  can 
be  no  doubt  that,  of  all  persons  in  the  world  most  compe- 
tent to  form  an  estimate  as  to  the  value  of  the  service,  they 
were  the  best  able  to  do  so.     It  is  no  argument  against  the 
♦  2  Hagg.  A.  R.  77. 
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July  25.      Talidity  of  a  ccmtract  of  this  description  that,  in  the  fint 

TwTBLtf     instancey  it  was  entered  into  under  an  expectation  that  tbe 
service  would  be  light»  but  that  afterwards,  in  consequence 
of  a  change  of  weather  or  other  drcumfrtancesi  it  becsme 
more  onerous ;  because  it  is  in  the  very  nature  of  all  agree- 
ments to  take  a  fixed  and  given  sum  as  a  compensation  for 
a  given  service^  and  the  persons  who  enter  into  the  engage 
ment  take  the  risk  of  any  diange  of  circumalances.   For 
example :  the  master  was  bound  to  pay  if  the  ship  had  in- 
stantly floated  off,  before  it  was  necessary  for  the  salvon  to 
perform  their  part ;  and,  on  the  other  hand,  aapposing  the 
agreement  was  duly  entered  into,  the  salvors  were  bound  to 
fulfil  it,  though  much  greater  difficulties  might  have  beo 
introduced  into  its  performance  than  were  contemplated. 

Tbe  agree-  Upon  these  considerations,  I  come  to  the  opinion  tbt 
™[2Lk?^'  *""  ^^^  ^•^  nothing  inequitable  or  unjust  in  the  agreement 
itself;  because,  if  it  contained  any  thing  contrar](tlo  tbe 
principles  of  equity»  no  Court  could  be  called  upon  to 
compel  its  fulfilment.  But  now,  with  regard  to  the  agree- 
ment and  the  knowledge  of  its  contents  by  the  parties,  end 
whether  in  point  of  fact  it  was  hond^fide  entered  into  by  d 
parties,  and  to  the  terms  of  the  agreement. 

Knowledge  I  find  it  is  admitted  on  all  hands  that  there  are  the  sigu- 
^  ^^*^^°^°^  ^^^^  ^^  ^^®*®  ^^  individuals  to  the  agreement  itself,  sndl 
apprehend  that,  prima  JacUf  unless  the  contrary  be  proved, 
they  must  be  taken  to  be  cognizant  of  the  contents  of  the 
instrument,  and  to  have  intended  to  bind  themselves  accord- 
ing to  its  tenor : — that  is  the  natural  presumption,  and  al« 
the  presumption  of  law.  On  the  part  of  the  maater,  Dtvid 
Bruce  distinctly  swears  that  the  agreement  was  read  over  to 
the  persons,  and  also  read  by  them.  I  do  not  find  on  the 
part  of  the  salvors  any  distinct  statement  or  plea  directly 
contradicting  the  averment  that  the  agreement  was  read 
over.  What  is  sworn  is,  that  an  agreement  to  that  efieet 
was  read  over  to  them.  What  effect?  There  was  no  other 
agreement,  and  if  this  was  not  read  over,  the  inference  » 
that  the  master,  in  reading  over  the  agreement,  stated  whtt 
was  false.  It  is  impossible,  that  I  could,  on  a  surmise  of 
this  description,  attribute  to  the  master  an  act  of  gross  ftwai* 
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These  persons,  who  were  cognizant  of  the  whole  transaction,  Jult  S5. 
do  not  negative  the  averment  that  either  the  document  was  tZTbj^^ 
read  over  to  them,  or  that  they  read  it  themselves.  But  what 
is  the  probability  ?  Is  it  probable  that  these  two  persons,  being 
called  upon  by  the  master  to  execute  a  written  agreement 
which  so  deeply  concerned  their  own  interest  in  the  transac- 
tion, would  be  satisGed  without  either  hearing  it  distinctly  read 
over,  or  reading  it  themselves  ?  Is  it  probable  that  they  could 
have  read  it  over  and  not  understood  it  ?  fiut  what  is  their 
statement  ?  The  statement  made  by  the  individuals,  in  the 
4^davits  of  the  10th  and  19th  of  June,  is  utterly  irreconcilable 
with  the  whole  course  of  the  transaction.  Their  statement 
is,  that  they  signed  an  agreement  for  £5,  simply  for  the  pur^ 
pose  of  laying  out  an  anchor  and  getting  the  vessel  off,  and 
that,  subsequently  to  the  signing  of  the  agreement,  there  was 
a  discussion  as  to  £1  being  given  to  Edward  Lewis  for  the 
purpose  of  piloting  the  ship  into  the  port  of  Harwich. 
Why,  it  is  manifest  not  only  that  this  agreement  contains 
nothing  of  the  kind,  but  that  the  transaction  never  could 
have  assumed  such  a  shape,  for  it  is  to  suppose  that,  aller 
they  had  appended  their  signatures  to  the  instrument,  the 
master  entered  into  a  negotiation  in  the  very  teeth  of  his 
own  signature :  so  that  this  averment  is  not  deserving  of  the 
least  attention  at  the  hands  of  the  Court.  But  there  is  ano- 
ther fact.  Is  it  possible  that  any  man  signing  such  an  in- 
strument could  not  see  the  sura  of  money  to  be  received  ? — 
that  it  was  not  £5  but  £6  ?  Before  the  signatures  there  is 
written  ^'  the  sum  of  six  pounds  sterling,"  and  then  in 
figures  most  clearly  again,  <'  £6."  Now,  look  at  the  tenor 
of  the  agreement,  and  see  whether  any  mistake  could  occur. 
A  clearer  agreement,  one  more  capable  of  being  easily  un- 
derstood, I  think  seldom  has  been  exhibited  in  this  Court. 
And  is  it  contrary  to  probability  that  they  did  understand 
it  ?  Not  at  all,  for  this  reason :  the  circumstances  render 
it  manifest  that  other  smacks  of  the  same  description  were 
coming  up  at  the  same  period,  and  they  wished  at  once  to 
dose  the  bargain  and  secure  the  job,  and,  the  weather  being 
moderate  at  the  time,  they  thought  they  should  get  a  suffi- 
cient reward  for  their  services.     I  am  of  opinion  that  this 
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JuLT  85.      it  a  binding  agreement^  and  if  ao^  I  am  IxHind  to  carrjit 

Now  the  qaestion  is,  upon  whom  ia  die  agreement  bind* 


ing?     Undoubtedly,  not  merely  upon  th«Me  who  aigned 
ity  but  upon  the  crews  of  their  vessels ;  die  master  is,  fat 
Apreenent    such  purposes,  their  agent.     I  am  of  opinion^  dierefin^ 

binding  on  «11  ^^t  I  have  no  discretion  but  to  reject  the  demand  of  thsR 
two  vessels,  their  masters  and  crews. 

With  regard  to  the  other  vesseb,  by  whom  was  it  tbt 
they  were  employed, — and  was  their  employment  indiipai- 
sably  necessary  ?  I  must  say,  there  is  much  in  the  atrte- 
ment  of  the  salvors  which  excites  considerable  doabt  ss  to 
the  accuracy  of  the  memory  of  the  persons  concerned  in  diii 
transaction.  In  the  first  place,  I  think  it  is  dear  that  theie 
other  salvors  were  engaged  by  Lewis  and  Cook^  against  the 
will  and  inclination  of  the  master,  and  for  the  purpose  of 
performing  a  service  which  Lewis  and  Cook,  together  widi 
their  two  vessels,  had  undertaken  to  perform,  and  whidi  I 
think  they  were  competent  to  perform.  I  am  of  opinion, 
therefore,  that  these  individuals,  if  they  have  any  claim  it 
all,  must  resort  to  those  who  employed  them,  and  not  to  tbf 
Tender  pro-  owners  of  this  vessel.     Therefore,  I  pronounce  for  the  ten-    , 

noTOoed   for.    ^^^  ^^^^  .  y^^^^  ^^^^j,  ^j  ^j^^  circumstances  of  the  case,  I 

shall  not  give  costs. 

Proctors: — Fielder ,  for  the  salvors ;  Deacon ^  for  the  owners. 


July  27. 

CoUision.—  The  «  Tama."— Aci  on  Petition.— This  was  a  cause  of  di- 
Te88el"<susinff  ™*g^  ^y  collision.  The  brig  EmmOf  120  tons,  on  her  voj^ 
the  damage  ex-  from  Sicily  to  Southampton,  with  sulphur,  having  come  to 
^^^^J^i  anchor  in  the  outer  roads  of  Falmouth,  on  the  26th  of  April, 
lot  was  solely  was  run  foul  of,  in  mid-day,  by  the  Russian  vessel  Fam^ 
the^mMter*^  ^'®"  ^^^^*  ^®  Elsineur,  and  suffered  the  damage  sought  to 
notcompellable  be  recovered.  The  Russian  vessel  had  a  licensed  Falmouth 
totoje  one  on  ^i\q^  ^^j  board,  and  the  defence  of  the  owners  was,  that  the 
collision  was  either  accidental,  or  occasioned  by  the  fiiult  </ 
the  pilot  exclusively.    The  pilot  made  an  affidavit,  in  whicft 
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le  stated  that  his  orders  had  been  misunderstood  by  the      Jvlt  27. 
naster  and  crew,  they  being  Russians ;  but  the  Court  re-     j^J^ 
ected  the  pilot's  affidavit.  The  Trinity  Masters,  who  assisted  ..    .^ 
he  Court)  were  of  opinion  (the  Court  concurring),  that  the 
x>lli8iofn  arose  from  the  misconduct  of  the  pilot  exclusively, 
fhe  Counsel  for  the  foreign  owners  submitted  that,  upon  this 
inding,  they  were  entitled  to  be  dismissed ;  but  the  Court 
suggested  whether  the  pilot  was  a  licensed  pilot  within  the 
Pilot  Act,^  and  whether  that  Act  applied  to  all  licensed 
nlots ;  a  point  on  which  the  Court  of  Queen's  Bench  and  the 
[)ourt  of  Exchequer  were  at  variance.    A  copy  of  the  pilot's 
icense  was  produced;  it  was  similar  to  that  of  pilots  licensed 
inder  the  5th  section  of  the  Act,  and  it  was  regularly  re- 
lewed  from  year  to  year.    This  question  stood  over. 

Per  Curiam. — Two  things  are  to  be  considered :  first,  July  90. 
irhether  the  pilot  was  '*  duly  licensed;"  secondly,  whether 
the  master  of  the  Fama  was  compelled  to  take  the  pilot 
snder  the  provisions  of  the  Act ;  or,  if  not  compelled,  he 
took  him  on  board  under  such  circumstances  as  will  bring 
the  case  within  the  provisions  of  the  Act. 

AddanUf  D.,  for  the  foreign  owners,  said,  it  had  been  July  27. 
bund  that  the  pilot  was  actually  licensed  under  the  Pilot 
^ct,  and  relied,  for  the  exemption  of  the  owners,  upon  the 
sase  of  Lucey  v.  Ingram,^    He  was  stopped  by  the  Court. 

J^Vi,  LusHiNOTON. — I  need  not  trouble  you;  I  am  quite  JaDomiiT. 
atisfied.  The  reason  why  I  did  not  dispose  of  the  case  at 
he  time  the  Trinity  Masters  attended  me  was,  that  I  was 
lot  and  could  not  be  aware  by  whom  the  pilot  was  licensed. 
f  he  had  been  licensed  by  a  corporation  or  a  company,  a 
ifficulty  might  have  arisen  which  the  Court  would,  of 
ourse,  have  required  time  to  consider,  and  to  have  had  dis- 
iissed;  but  it  turns  out  that  the  pilot  is  licensed  by  the 
athority  of  the  Trinity-House,  in  conformity  with  the  Act, 
nd  that,  at  the  time  of  the  collision,  he  was  actually  within 
he  waters  for  which  he  was  licensed.  These  two  facts  being 
iroved,  the  simple  point  is,  whether  the  case  does  not  fall 

*  6  Geo.  4»  c  125.   i  i  f  6  Meet,  h  W.  302. 
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JtTLT  27.  'vHthin  the  authority  of  Lucey  v.  Ingram,  by  which  it  wai 
,mm~^  determined  that  any  pilot,  acting  in  pursuance  of  the  pro- 
visions of  the  Act,  though  not  taken  on  board  in  oonaequenoe 
of  any  of  the  compulsory  clauses,  so  misconducting  himself 
in  navigation,  did  not  absolve  the  owners  from  respoosibiUtj 
for  his  misconduct.  That  was  decided  on  a  consideratioD  of 
the  whole  statute,  but  especially  with  reference  to  the  72Dd 
sect.,  which  directs  that  every  pilot  licensed,  or  to  be  licensed, 
who  shall,  when  not  actually  engaged  in  his  capacity  of 
pilot,  refuse  or  decline,  or  wilfully  delay,  to  go  off  to  or  od 
board,  or  take  charge  of,  any  ship  or  vessel  wanting  a  pilot, 
and  within  the  limits  specified  in  his  license,  and  of  which 
he  shall  be  qualified  to  take  charge,  shall  be  subject  to  co^ 
tain  penalties.  The  Court  of  Exchequer  were  clearly  d 
opinion  that,  although  it  was  not  compulsory  on  the  master  to 
employ  a  pilot  so  circumstanced,  yet,  if  he  thought  fit  so  tt 
do,  he  was  a  pilot,  according  to  the  terms  of  the  Act,  acting 
in  pursuance  of  the  provisions  of  the  Act,  and  consequentlj 
fell  within  the  55th  sect.  The  principle  on  which  thej 
rested  their  decision  was  this — that  it  was  exceedingly  d^ 
sirable,  in  cases  where  it  was  not  expedient  to  compel  mas- 
ters of  ships  to  take  pilots,  to  encourage  them  to  do  so,  fiv 
the  general  safety  of  navigation.  This  case  falls  within  that 
construction  of  the  statute,  and  therefore  I  pronounce  accord- 
Foreign  own-  ingly,  and  exonerate  the  owners.  I  make  no  order  as  to 
era  exonerated,  qq^^a^ 

Sir  J.  Dodiony  Q.  A.,  and  Baii/brd,  D.,  for  the  owner  of 
the  Emma. 

Proctors : — Gostling,  for  the  Emma ;  Burchetty  for  the  Fama. 


Costs. 


August  2. 

Wages.— A  The  •'  Two  Sisters."— Cfliwe,  by  Plea  and  Pro^'^Tba 
plea  of  forfei-  ^^g  ^^j^  action  by  John  Hulton,  second  mate  of  the  brig  Two 
lute  or  by  par-  Sisters,  to  recover  the  balance  of  his  wages,  amounting  ts 
tial  desertion,  £28  earned  by  him  on  a  voyage  from  Glasffow  to  Jamsioi 
—not  sustain.       ,.      ,        ^"^  ,  ,  ,  i        .      ,       ^  _l 

ed.   —   What  <^d  back.     On  her  return  home,  the  vessel  arrived  at  Cork, 

constitutes       ^nd  thence  sailed  for  London ;  but,  owing  to  tempestnoitf     / 
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she  made  for  Swansea^  and  arrived  there  on  the       Aao.  2L 
vember,  1842,  but  could  not  enter  the  harbour  till    ly^JT^^ 
.     Here,  it  was  alleged  by  the  owner^  Hulton  was 


r  an  act  of  desertion,  by  which  be  had  forfeited  his  unjer  geca'7& 

9  of  Stat.  5  &  6 
son,  D.,  for  the  mariner.   Nothing  is  alleged  against     "*  *»  ^  *  * 
till  the  30th  November,  and  his  leaving  the  vessel,    ""*   ' 
»rt  time,  to  which  he  afterwards  returned,  is  no  de- 
The  onus  is  on  the  other  side  to  prove  desertion, 
'  have  failed  to  do  so. 

ns,  D.,  for  the  owner.  The  mariner  was  absent  from 
il,  without  leave,  for  two  nights,  and  the  statute  says 
ibsence,  without  permission  of  the  master,  for  any 
lowever  short,  under  circumstances  plainly  shewing 
tion  not  to  return,  shall  be  deemed  an  absolute  de- 

louRT  took  time  to  consider  the  case.  Cur.  adv.  viiA. 

^usHiNOTON. — The  party  suing,  having  been  a  sea-  Aug.  2, 
board  this  vessel,  and  having  continued  on  board  Judobient. 
•  arrival  in  a  port  of  this  country,  is,  primd  facie, 
to  his  wages.  The  defence  is,  desertion  at  Swansea, 
ice  having  been  performed  to  the  extent  stated,  and 
ed,  the  onus  of  proving  the  desertion  lies  on  the 
and;  in  fact,  I  have  but  one  issue  to  try,  namely, 
desertion,  in  its  legal  sense,  and  carrying  with  it  the 
e  of  wages,  is  proved  or  not  by  the  evidence  in  this 
I  regret  to  say  that  the  evidence  is,  perhaps  una- 
',  very  deficient  in  precision,  especially  as  regards 
id  is,  consequently,  in  all  respects  unsatisfactory, 
first  consider  the  facts  alleged  on  the  part  of  the  Facts  in  plea, 
nd  the  evidence  he  has  produced.  The  first  article 
negation  admits  that  the  vessel  entered  the  harbour 
sea,  and  was  moored  alongside  the  pier,  on  the  29th 
mber ;  but  it  takes  issue  as  to  whether  such  was  a 
safety  or  not.  The  second  article  alleges  that,  on 
I  of  November,  the  master  went  on  shore,  giving 
lat  the  crew  should  not  leave  the  vessel,  but  that,  at 
times,  in  the  course  of  that  day,  they  did  go  on 

I.  3   K 


422  ADMIRALTY  GOUKT.  [T^*^-i 

Aug.  2l       shore,  kaving  the  ship  in  a  state  of  danger.    The^^^^j^ 
T   "suitr     "^^^^  pleads  that  Hulton  never  came  on  board  thi^g^  t\^ 

day,  the  1st  December.  The  fourth  pteads,  that,  t  ^Jfc^ Jv"^  ft 
o'clock  A.M.  on  the  2nd  December,  the  ship  was  ^^^  "^^t 
from  her  moorings,  and  was  not  put  into  a  place  of)^^  *  v^ 

till  the  evening;  that,  during  the  whole  of  that  day,  *  ^^^^^    '^^ 
did  not  come  on  board,  and  that  he  was  accordingly  •   v^ jv^       ^y, 
a  deserter,  and  an  entry  was  made  in  the  Log,  pmr^.^^^?     <W^ '  ^ 
the  statute  5  &  6  Will.  4,  c  19,  sec.  9.     The  fifth  rir^^^^/)<^^ 
that  Hulton  did  not  come  on  board  for  six  days  aftd^.^^^^^  ^^4 
The  rest  of  the  Allegation  relates  to  proceedings  at    .^.^^     ^^>w7^ 
office,  and  to  certain  charges  of  absence  without "    ,^.  rr    yi^^^ 
Belize  and  Cork,  which  were  not  pressed  in  arguir:^'^-^^'!^     /f/f>^- 
which  undoubtedly  could  not  constitute  a  total  a^^^^7^4i^ J^^l^r' 


desertion.  ^  '^^JL^^  ^^ 

Whether  they      Now,  the  first  question — assuming  all  the  facta  "^T^tegg^  t^  f*"* 
wertloii."  ^     *"  **  pleaded — ^is,  whether  these  facta  do  or  do  not  ^soom^^  felr'^u 
desertion,  in  the  legal  sense  of  the  term.    I  may  hew*  c^Anon  ladT±»*-y 


that,  the  substance  of  the  statementa  in  this  Allegatioii,  **^*^\!^^^c 
extended  in  various  articles,  is,  that  Hulton  quitted  th^^^  ^^Vi^«^ 
on  the  29th  of  November,  and  did  not  return  at  all  0^   ^liS^*  \ 
days,  or  nine  days.   The  first  point  is,  whether  this  conJfc^     ^^'^ta^ 
a  desertion  under  the  9th  section  of  the  statute,  which  ^^^  ^   w  v  i  v 
is  here  pleaded,  because,  as  I  have  already  observed,  th^^  r^^  ^\^ 
article  refers  to  the  9th  section,  and  to  the  entry  madt'^     ^^^1^^ 
the  Log,  in  pursuance  of  the  directions  contained  in  ^^^^    ^ 
statute.    In  the  case  of  M' Donald  v.  Jopling*  the  Coaf^^^^^S  ^^ ^<^ 
Exchequer  were  of  opinion  that  that  section  applied  to  ci^^^^    ^     ^^  i 
where  the  ship  was  in  foreign  parta,  and  before  her  ^bpk^^^^L     ^  x;^ 
at  the  port  of  delivery.     This  vessel,  however,  was  not  ^^jf^^   m^ 
parta  beyond  the  seas,  nor  was  she  in  the  port  of  delink      %^^  ^i^n 
In  a  judgment  deemed  of  so  much  importance,  the  questi^^^^f^^^ 
must  have  been  carefully  considered,  and  auch  judgiDP^^^^^.r^^  ^ 
being  the  construction  of  a  statute  would  be  binding  "^^ ^^^  ^^^ 
this  Court,  even  if  I  took  a  different  view  of  the  rtatr^^^^  fp  C(0 
but  my  opinion  coincides  with  that  expressed  by  theCtf^-^    tJ Clo^ 
of  Exchequer.    That  opinion  is  stated  by  the  Lord  CT^^  y 

*  i  Mees.  8t  W.  815.  /,. 
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(Lord  Abinger)^  in  these  words : — *'  The  9th  section       Auo.  2, 
»«  considered  as  appljring  to  the  case  of  desertion  of    7i_~"oL^ 

whilst  in  foreign  parts,  and  before  her  arrival  at  her 
M  delivery  ;**  and  in  the  judgment  of  the  whole  Courts 
^  section  consequently  does  not  apply  to  any  act  of 
Son  in  a  British  port — that  is  to  say,  a  port  not  beyond 
^-sa.  The  words  of  the  section  are  these  :  **  That  an 
:^e  of  a  seaman  from  the  ship  for  any  time,  within  the 
of  twenty-four  hours  immediately  preceding  the  sailing 

ship,  without  permission  from  the  master  thereof,  or 

y  period,  however  short,  under  circumstances  plainly 

ng  that  it  was  his  intention  not  to  return  thereto,  shall 

^med  an  absolute  desertion."  The  Court  of  Exchequer 

liat  these  words  were  strictly  confined  to  the  conduct 

bailor  prior  to  the  ship  having  sailed  for  the  port  to 

I  it  was  originally  destined,  and  that  the  remainder  of 

ction  relates  only  to  what  was  done  in  parts  beyond  the 

%nd  they  held  the  7t]i  section  to  apply  to  cases  of  tem- 

y  desertion  in  other  and  different  parts.   The  necessary     Not  an  ab«o- 

quence  of  that  decision  is,  that  it  is  impossible  to  say  JjJJder  swI^'q^" 

.Yke  present  case  is  a  case  of  desertion  under  the  9th 

n. 

^  next  point  is,  whether  any  other  part  of  the  statute     Whether  a 

^8  to  the  present  case.     The  7th  section  imposes  penal-  1^*^   deser- 
*^  ,  ,11,,     tion  under  sec. 

or  temporary  absence,  expressly  declared   not  to  be  7. 

ate  desertion.     The  averment  here  is  absolute  deter- 

it  is  clearly  treated  as  such  by  the  entry  in  the  Log, 

£  such  be  the  evidence,  then  this  section  may  be  laid 

^1y  out  of  the  case,  because  it  applies  to  temporary,  and 

>  absolute,  desertion.     There  is,  I  regret  to  say,  consi- 

•le  ambiguity  in  this  statute.     I  think  that  the  7th 

»ti,  in  fact,  adverts  to  a  species  of  desertion  intended  to 

eluded  in  the  9th  section,  but  which,  in  fact,  is  not 

lamely,  a  desertion  in  a  British  port,  which  is  neither 

ort  of  shipment  nor  the  port  of  delivery,  nor  a  foreign 

:  and,  on  the  whole,  I  come  to  this  conclusion,  that  if 

cts  done  constitute  a  desertion  by  the  ancient  maritime 

independently  of  the  statute, — which  ancient  maritime 

1  conceive,  is  not  overruled  by  the  statute,  except  in 
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Aua.  Z  the  particular  cases  to  which  the  statute  exclusively  ap- 
T  "^MUn  P^*^> — ^  must  pronounce  for  the  forfeiture,  the  statute,  in 
no  degree,  in  my  judgment,  prohibiting  me  from  so  doing. 
Indeed,  if  the  statute  did  prohibit  me,  what  would  be  the 
consequence  ?  That  there  could  be  no  deserticm  in  a  Bri- 
tish port,  not  being  the  port  of  shipment — a  consequence 
so  absurd  and  productive  of  so  much  mischief,  that  no  Court 
would  adopt  such  an  inference  unless  absolutely  compeUed 
to  do  so  by  the  imperative  terms  of  the  statute  itself. 

Now,  the  facts  pleaded  are,  that  the  mariner  left  the 
ship  without  leave,  and  remained  absent  eight  or  nine  con- 
Intention  ab-  secutive  days.     If  the  facts  are  proved,  I  think  they  msf 

sohitcly  to  quit  constitute  a  desertion,  if  intention  absolutely  to  quit  can  be 
indispensable.    ,   ^        .   ^  ,.  t.,:,.. 

inferred  from  the  circumstances.     But  this  I  conceive  » 

absolutely  requisite,   for  otherwise  the  case   would  moit 
clearly  fall  within  the  7th  section  of  the  statute,  which  pro- 
vides special  penalties  for  absence  during  the  voyage  short 
of  desertion.     There  can  be  no  total  desertion  without  m 
intention  absolutely  to  quit,  which  is  to  be  inferred  firoa 
the  circumstances.     If  there  be  absence  from  the  ship  with 
an  animus  revertendi,  whatever  may  be  the  duration  of  tbii 
absence,  that  is  provided  for  by  the  7th  section,  and  is  ponisb- 
able  under  the  7th  section ;  it  is  not  desertion  forfeiting  tbe 
whole  of  the  wages.     Then,  with  respect  to  the  proof,  not 
only  does  the  ordinary  onus  lie  upon  the  owner,  but,  in  this 
case,  the  probability  is  against  him  ;  for  it  is  not  likely  thit 
a  sailor,  having  nearly  completed  a  long  foreign  voyage,^ 
would  desert  in  a  British  port,  when  approaching  the  ter — 
mination  of  his  agreement,   and  so  forfeit  all  the  wages;- 
earned  by  his  long  labours. 
Tbe  evidence.        I  must  now  look  to  the  evidence.     I  refer  to  that  on  be9« 
half  of  the  owners,  and  nothing  can  be  more  consistent  witb 
fairness  towards  them  than,  in  the  first  instance,  to  judg<^i 
them  by  their  own  testimony.     The  evidence  consists  of  tbfii 
depositions,  in  the  first  place,  of  three  persons  of  the  a^is 
of  nineteen.     M'Cutchin  states  that  the  ship  was  not  in  cr. 
state  of  safety ;  that  Hulton  did  go  on  shore  on  the  aite^cfl 
noon  of  the  30th  of   November;   that  he  did  not  retitfy^ 
on  the  1st  of  December,  following  the  plea ;  the 
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to  December  2nd ;  that  Hulton  came  on  board  two  or  three       Aua.  2. 
days  after  the  ship  got  alongside  the  slip  where  she  was    -,   "T^-^ 
taken  for  repairs,  and  afterwards,  took  away  his  things; 
that*  on  the  evening  of  the  brig  getting  alongside  the  slip, 
the  master  broke  his  leg ;  that,  on  the  next  day,  Hulton 
«pame  on  board — viz.,  the  2nd  of  December.     Mu1lican*8 
evidence  is  nearly  to  the  same  effect — not  quite,  because  it 
is  rather  more  in  the  direct  terms  of  the  Allegation ;  but 
be  states  that  Hulton  came  on  board  twice,  once  several 
days  after  the  ship  was  alongside  the  slip.    The  tenor  of  this 
evidence,  as  well  as  that  of  the  preceding  witness,  is  in  sup- 
port of  the  Allegation.      M'Kenzie  is  exactly  to  the  same 
effect.     This  evidence,  therefore,  would  prove  nothing  as  to 
whether  the  mariner  went  on  shore  by  permission  or  not ; 
It  would  prove  that  he  did  go  on  shore,  and  was  absent 
about  eight  or  nine  days  consecutively.     Under  such  cir- 
cumstances, if  the  case  stopped  here,  I  should  be  inclined 
L     to  hold  that  the  onus  was  changed,  and  that  the  mariner 
was  bound  to  shew,  having  been  absent  for  such  a  period, 
z     diat  he  had  gone  with  permission.     But  I  will  go  into  the 
remainder  of  the  evidence.     Mr.  Davidson,  the  sole  owner, 
has  been  examined.     Now,  I  entertain  very  great  doubt 
L.    whether  his  evidence  ought  to  be  received.     It  is  not  neces- 
^     ••ry  that  I  should  decide  that  question,  and  I  wish  it  not 
^  be  understood  that  I  pronounce  any  opinion  upon  it  one 
^*y  or  the  other ;  but,  for  the  sake  of  examining  the  whole 
*^  ^^e  testimony,  I  will  advert  to  it.     He  is  clearly  an  in- 
jT^'^^ted  witness ;  and  I  cannot,  at  present  at  least,  see  that 
-^    Cffii  fall  under  the  denomination  of  a  necessary  witness, 
.      t   leaving  been  on  board  the  vessel  during  the  voyage. 
^  ^"^^"^^  ^c  came  on  board  early  on  the  morning  of  the  2nd 
^^^<^^mber,  *'  to  the  best  of  his  recollection : "  that  is  the 
*^    '^^^  expresses  himself.     Hulton  was  not  on  board  that 
^^^r  till  the  7th  or  8th  of  December,  and  then  he  told 
"^liat  they  (the  seamen)  had  deserted  the  vessel.     He 
^     ^  "^liat  Hulton  made  no  application  to  return   during 
^^    ^  ^  days,  and   that,  if  he  had  done  it,  he  would  have 
,^        ^d  him.     This  evidence,  to  a  certain  extent,   cor- 
^%e8  the  testimony  to  which  I  have  already  adverted. 


Two  iSuter*. 
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Aug.  2.  but  it  states  a  fact  not  unimportant — that  he  (the  owner) 
construed  this  absence  to  be  a  desertion,  a  total  forfeiture 
of  wages.  Perhaps  he  was  mistaken  in  his  law,  and  acted 
towards  the  seamen  on  that  supposition.  The  last  witnen 
is  Pachorwood,  a  custom-house  officer,  and  his  evidence 
differs  entirely  from  that  of  the  preceding  witness — be 
makes  the  mariner  quit  on  the  29th  of  November,  and  re- 
turn on  the  next  day ;  and  so  throughout  the  whole  of  die 
transaction.  After  first  stating  that,  on  the  29th  of  Novem- 
ber, Davidson^  the  master,  told  the  chief  mate  that  he  wti 
not  to  quit  the  ship,  or  allow  the  others  to  do  so,  the  same 
evening,  all  the  crew,  except  the  boys,  went  on  shores  and 
the  second  mate  was  among  them ;  then  he  says,  he  doei 
not  recollect  their  names,  and  adds — "  I  cannot  charge  nj 
memory  that  any  of  the  crew  left  the  brig  on  that  day"— 
that  is,  the  next  day — **  until  about  five  o'clock  in  the  after- 
noon, when  they  all  went  ashore  again : "  so  that,  according 
to  this  evidence,  it  would  appear  that,  during  the  whole  d 
the  SOth  of  November, — which  differs  entirely  from  the  other 
evidence, — these  persons  were  on  board.  He  says  that,  io 
the  evening,  after  all  this,  the  master  and  chief  mate  were 
together,  and  that  *'  the  chief  mate  had  tea  with  him  and 
me.  After  the  master  had  gone  on  shore,  about  seven  o'clock 
the  same  evening,  Black,  the  chief  mate,  went  on  shore; 
only  1  and  the  three  boys  then  remained  on  board  the  brig. 
The  brig  was  then  high  and  dry  on  the  ground — in  no 
danger  at  that  time."  Here  we  have  got  the  SOth  of 
November,  the  men  having  come  on  board.  On  the  1st  of 
December,  Thursday — he  states  it  explicitly, — the  **  secood 
mate  came  up  to  the  master,  who  was  walking  the  deck>  and 
asked  him  for  his  discharge."  Then  he  was  on  board  oo 
the  SOth  of  November,  and  on  the  1st  of  December*  "  The 
master,  in  reply,  told  him  he  could  not  give  him  a  dis- 
charge, because  he  had  himself  taken  it" — or,  in  other 
words,  the  master  considered  his  being  absent— twenty-fiNir 
hours  it  had  not  been,  for  it  was  only  during  the  night— to 
be  an  effectual  and  complete  forfeiture.  "  Another  inarioer, 
who  had  on  the  same  morning  returned  on  board»  came  op 
to  the  master,  and  asked  him  to  settle  with  him;  upoo  whidi 
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le  master  ordered  him  to  his  duty.     He  ordered  him  to       Auo.  2. 
lean  the  outside  of  the  ship.     The  man  replied  that  *  he    -,  "~^^^^ 

ould  be if  he  would/     After  which,  the  man  went 

shore,  as  did  also  the  second  mate" :  that  is  on  the  mom* 
ig  of  the  1st  of  December.  <*  The  steward  also  came  on 
oard  on  the  same  morning,  but,  as  the  others  had  done, 
%erwards  left  the  brig.  I  believe  that  the  master  re- 
ised  to  receive  them  on  board."  Although  his  belief 
ould  not  be  direct  evidence,  the  facts  already  stated  are 
justification  for  the  belief  he  did  entertain,  because  the 
taster  told  the  man  that  he  had  already  taken  his  dis* 
tiarge.  His  evidence  with  respect  to  Mr.  Davidson,  the 
wner,  is  very  nearly  the  same.  He  says,  *'  I  cannot  be 
srtain  as  to  the  exact  day,  but  on  one  day,  and  I  believe 
le  next  day,  after  the  brig  had  got  alongside  the  slip,  the 
;cond  mate  and  another  of  the  crew  came  on  board,  and 
iked  Mr.  Davidson,  the  owner,  who  was  there,  to  settle 
ith  them.  He,  in  reply,  said  that  he  had  nothing  to  do 
ith  them.  He  said  they  were  deserters."  He  proves  that 
lese  persons  had  come  on  board  on  the  following  day,  but 
ot  that  they  saw  the  owner ;  and  during  all  this  time  the 
lip  was  in  dock,  the  master  disabled,  and  there  is  no  evi- 
ence  whatever  to  shew  whether  the  owner,  who  had  come 
own  to  Swansea,  was  permanently  on  board  the  vessel  or 
ot,  to  attend  to  any  application  made  by  persons,  or  to 
ischarge  the  duties  of  master.  There  was  a  second 
laster  appointed,  but  when  or  how  he  took  possession  is 
ot  stated  in  any  part  of  the  case.  There  is  the  Log-book, 
nd  suppose  I  were  to  consider  its  contents  as  strict  evi- 
ence,  independently  of  all  the  rest,  and  entirely  to  be 
elieved,  what  would  be  the  effect  of  it  ?  Why,  it  would 
rove  nothing  beyond  this — namely,  that  Hulton  quitted 
Q  the  30th  November,  and  remained  absent  on  the  1st  and 
ad  of  December.  If  the  Log-book  were  taken  to  be  the 
nly  evidence,  the  case  clearly  comes  within  the  7th  see- 
on,  which  imposes  a  penalty  of  so  much  for  every  twenty- 
tur  hours'  absence.  That  would  not  prove  in  the  slightest 
igree  complete  desertion,  or,  in  the  words  of  the  statute^ 
clearly  shewing  an  intention  never  to  return."     But  it  is 
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Auo.  2.  impossible  lo  reconcile  the  Log-book  with  the  eridenceof 
"—  Pachorwood ;  for  he  sUtes  that  they  did  return^  in  the 
very  teeth  of  the  Log-book.  But  there  is  another  dif> 
ficulty  occurring  here.  The  entries  in  the  Log-book  axe 
not  in  conformity  with  what  is  required  by  the  9th  section, 
which  is  the  section  that  applies  to  total  desertion ;  for  it 
requires  that  the  circumstances  attending  the  desertion  ihall 
be  entered  in  the  Log-book  at  the  time>  and  certified  by 
the  signature  of  the  master  and  mate,  or  other  credible 
witnesses.  Now,  there  is  no  signature  of  the  master,  and 
in  that  respect  it  fails.  With  regard  to  the  7th  section, 
perhaps  it  would  be  better  that  I  should  reserve  my  oIh 
servations  on  that  point,  but  there  is  a  difficulty  in  sayii^ 
that  the  entry  is  in  conformity  with  the  directions  given  in 
Result  that  section.     Now,  looking  at  the  whole  of  that  evidence; 

and  viewing  it  in  the  strongest  light  for  the  owner,  it  odIj 
proves  the  following  facts — that  the  mariners  quitted  with- 
out leave,  and  remained  two  days.  This,  thereforct  woaU 
not  be  an  absolute  desertion,  but  the  master  construed  it 
to  be  so,  and  he  refused  to  give  Hulton  his  discharge  or 
to  receive  him  back. 

In  such  view  of  this  case  and  this  evidence,  can  I  come 
to  the  conclusion  that  there  was  an  entire  desertion,  me 
animo  revertendi  ?  The  case  rather  falls  under  the  7th  9ec> 
tion  even  in  this  ear  parte  view  of  it.  The  evidence  in  sup- 
port of  the  claim  is  given  by  witnesses  who  are  undoubtedly 
subject  to  great  bias.  The  third  witness  is  not  a  setman 
belonging  to  the  ship,  but  the  keeper  of  a  public-house, 
looking  to  this  suit  as  the  only  chance  for  the  payment  of 
the  debt  due  to  him.  Still,  however,  these  witnesses — the 
other  two  being  persons  who  expect  to  be  paid  if  the  p^^ 
sent  seaman  succeeds — in  one,  and  that  a  most  essenttil 
particular,  are  entirely  in  unison  with  the  evidence  of  the 
custom-house  officer,  produced  on  behalf  of  the  owner. 
They  all  prove  a  return  on  board  the  ship  on  the  1st  d 
December.  I  must  say  that,  in  my  judgment,  the  evidence 
of  the  custom-house  officer,  coupled  with  the  evidence  of 
these  persons,  and  the  probability  of  the  whole  transacdoo, 
greatly  outweighs  the  testimony  of  the  three  boys — ^no  one 
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being  of  greater  age  than  nineteen^  and  only  swearing  to       Ano.  2. 


Two  SitUn. 


this — not  that  the  man  did  not  come  on  board,  but  that 
they  did  not  see  him.  Their  evidence  only  goes  to  prove 
a  negative ;  the  evidence  of  the  three  persons,  and  of  the 
custom-house  officer,  goes  to  prove  an  affirmative* 

I  am  of  opinion^  therefore,  that,  under  the  circumstances     No  abtoluta 
I  have  now  stated,  I  cannot  pronounce  that  there  has  been  "* 

a  forfeiture  created  by  absolute  desertion.     I  have  had  great 
difficulty  as  to  whether  I  ought  to  go  further  in  this  case, 
and  consider  whether  it  falls  within  the  7th  section  of  the 
statute,  and  mulct  these  individuals  of  a  proportion  of  their 
wages,  on  account  of  their  temporary  absence  from  the 
ship  ;  and  my  difficulty  has  in  no  degree  been  diminished, 
by  two  circumstances — first,  that  no  reference  is  made  in 
the  pleadings  to  any  temporary  desertion ;  and,  secondly, 
that  it  has  not  been  contended  for  at  Bar.    In  the  case  to 
which  I  have  adverted— -AfcDomi^  v.  Jopling — the  judg- 
ment of  the  Court  was,  that  there  had  not  been  such  a 
temporary  absence  as  worked  a  forfeiture  under  the  7th 
lection.     I  Uiink  that  I  cannot  pronounce  for  a  partial  de- 
mtion   in  this  case.     It  is  possible,    and    I   think  most 
I»robable,  that  that  is   nearest  the  truth;   but  I  think  I 
cinnot  do  it,  for  this  reason — that,  by  the  7th  section,  the 
troth  of  the  statement  in  the  Log  must  be  verified  by  a  wit- 
Jieas :   "  The  entry  shall  specify  truly  the  hour  of  the  day 
at  which  the  same  shall   have  occurred,   and  the  period 
during  which  the  seaman  was  absent  or  neglected  his  duty ; 
the   truth  of  which   entry  it  shall   be  incumbent  on  the 
•Owner  or  master,  in  all  cases  of  dispute,  to  substantiate  by 
-the  evidence  of  the  mate,  or  some  other  credible  witness.** 
Kow^  the  other  credible  witness  is  Pachorwood,  who  signed 
the  entry ;  but  he  does  not  prove  the  entry  as  a  fact  to 
establish  the  truth  of  the  Log,  as  required  by  the  statute. 
Pachorwood   proves  the  direct  reverse;   for  he  does  not 
iNTOve  absence  on  the  1st  and  2nd  of  December,  but  pre- 
aienoe ;  and  it  is  impossible  to  reconcile  his  evidence  with 
the  Log» 

Under  these  circumstances,  therefore,  I  cannot  even  pro-    partial  detei- 
Hounoe  for  a  partial  desertion.    Though  I  may  think  that  the  tion  not  proved. 

VOL.  II.  3  L 
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Ano.  2.      teameii  acted  with  extreme  impropriety  in  die  pot  tfiejpff- 
T  ~sisUn.  ^^^»  y^  ^  my  judgment  must  be  formed  on  legal  groimdi, 
I  am  of  opinion  that  I  must  pronounce  in  &Tour  of  Ik 
daim  for  wagesy  and  of  course  with  the  expenaea. 

Proctors  t  —  ^diefaiTu,    for   the  mariners;    Oarkwen,  Ibr  iSbt 
owner. 


Claim  by  a  Thb  *<  Socibdadb  Fmlik.'*— Cause,  by  Plea  and  Pmfi^ 
sh]ire"a8'  jcSnt  *^"  ^"  *  '"^^  between  the  officers  and  crew  of  H.M.'s  sloop 
captorofasUve  Harlequin,  Captain  Lord  Francis  Russell,  and  those  of  H.M.'k 
oSer*  Qu^'n's  hrigantine  Forester^  Commander  Bond,  to  determine  the 
ship,command-  right  of  the  latter  vessel  to  share  in  the  proceeds  of  a  Bri- 
officer^w^hi^  ailian  hrigantine,  named  the  Sociedade  FeUz,  engaged  in  the 
directed  the  slave-trade)  and  in  the  bounty.  The  slaver  waa  descried  hj 
tT^i^ir*^  both  vessels  off  Cape  Palmas,  and  captured  by  the  Harlofm, 
anchor,  —  sus- on  the  21st  of  November,  1889,  her  commander  having 

^?f?'"7^''"l  directed  the  Forester  to  remain  at  anchor  and  pick  up  the 
ciples  of  joint  „,.,.,  V  V 

capture.—  Re-  Harlequin  s  boats. 

leasing  wit-         jhe  facts  of  the  case  were  stated  in  the  report  of  the  d^ 
nesses.  ,  ...         «.a,i        .*r«^ 

]84£.  bate,  on  admission  of  the  Allegation.*    The  cause  now  euse 

Jan.  28.  q^  f^  gnal  hearing. 

1843.  Addams,  D.,  for  the  Forester,    The  questions  aie^  ht, 

AmTcmknt  ^l^ether  the  Forester  was  not  signalled  by  Lord  P.  RnsKfl, 
when  the  prise  was  seen,  and  he  was  about  to  give  chase,  t* 
remain  behind,  and  whether  this  was  not  an  order  wfaid 
Commander  Bond  was  bound  to  obey;  secondly,  wbetbff 
the  Forester  was  at  the  time  in  a  state  and  condition  to  join 
in  the  chase  ;  and  thirdly,  whether  she  was  in  sight  at  die 
time  of  the  capture.  I  submit  that  the  affirmative  of  tiie 
three  questions  is  proved  by  the  evidence,  and  that  die  A- 
rester  has  a  right  to  share  in  the  proceeds  of  the  ship  mi 
the  bounties  on  the  cargo. 

Robinson t  D.,  on  the  same  side. 

Sir  John  Dodson,  Q.  A.»  for  the  Harlequin.  It  is  ssid  these 
ships  were  associated  ;  they  were  so  for  the  suppression  of  the 
slave-trade,  but  only  for  that  one  specific  purpose;  there  vis 

•  1  Notes  of  Ca.  886. 
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Bot  that  intimate  association  which  per  se  would  give  theFo-       Ana.  & 

retter  a  right  to  share.    There  must  be  actual  co-operation  in  a^^^T^Zw^^ 

the  capture,  or  at  least  constructive  assistance  by  indmidat- 

ing  the  prise.  The  '^  Aviso.*'*    [Peb  Curiam. — Suppose  the 

oommanding  officer  of  the  Harlequin  said  to  the  Forester, 

**  Remain  at  anchor  till  I  come  back;"  what  would  be  the 

eonaequence  in  law?]     It  may  be  a  hard  case,  but  Lord 

Stowell  said,  it  is  the  first  duty  of  an  officer  in  the  navy  to 

obey  the  commands  of  his  superior.  The  *^  Financier  **f  Lord 

Francis  Russell  had  a  right  to  distribute  the  vessels  under 

his  command  as  he  pleased,  and,  though  a  hardship,  it  was 

Lieutenant  Bond's  duty  to  obey.    [Pbr  CuRiAM.-*-Reverse 

the  case,  and  suppose  Lord  Francis  Russell  had  sent  the 

Foreslerf  instead  of  going  himself,  to  make  the  capture: 

would  he  have  been  entitled  to  share?]      But  I  submit 

that  there  was  no  intention  or  desire  on  the  part  of  the 

Forester  to  join  in  the  chase ;  her  commander  declared  that 

die  strange  vessel  was  no  prize.     The  witnesses  on  the  part 

of  the  Forester  are  releasing  witnesses,  and  their  evidence 

cannot  support  a  case  of  joint  capture.  The  *^  FadrelandetC^X 

[Pbb  Curiam.—- That  rule  cannot  apply  to  joint  captures  of 

dave-vessels  carried  to  Sierra  Leone  or  elsewhere,  for  it 

woaki  be  impossible  to  examine  any  other  witnesses.     Ad» 

dame, — In  the  <'  Galen,"  §  which  was  a  case  of  joint  capture 

during  war,  the  witnesses  were  releasing  witnesses.]     That 

case  is  an  exception,  where  it  was  impossible  to  obtain  any 

father  evidence.     The  Forester  was  not  in  sight  at  the  cap« 

tore;  but  suppose  she  was,  it  is  not  an  inflexible  rule  that  a 

ship  so  circumstanced  should  share,  and  exceptions  have 

been  made.    The  <•  Drie  Gebroeders.**  || 

Baiijjbrd,  D.,  on  the  same  side,  cited  the  '<  ^fitofi,''V  and  jnij  7. 
the  ^'Nordestem"^^ 

Addams  and  Bohinsont  in  Reply,  cited  in  addition  the 
«  Vrykeid;'if  and  the  '' Forsigheid:'XX 

•  2  Hagg.  A.  R.  31.  t  1  ^oda,  61. 

\  5  Rob.  120.  §  1  Dods.  429. 

I  5  Rob.  330.  t  1  ^o^'  3^* 

•*  Acton,  140.  ft  2  Rob.  16. 
It  3  Rob.  311. 
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Ana.  8.  PBB  CuRiAM. — I  must  of  course  take  time  to  oonfider 

8mM^^  "y  judgment. 

Aug.  8.  Dr.  Lu8Hinoton.— This  vessel  was  condemned  bytk 

British  and  Brazilian  Mixed  Commissioii  Couity  at  Sicm 
Leone,  as  engaged  in  the  slave-trade,  ccmtrary  to  tratf; 
and  a  claim  is  now  set  up  on  behalf  of  H.M.&  Fonda 
to  share  with  H.M.S.  Harlequin^  the  actual  captor,  in  the 
moiety  of  the  proceeds,  and  also  in  the  boantj  which  ii 
given  by  statute. 
Princ^lM  to     In  the  opinion  expressed  by  Lord  Stowell,  in  die  cue  «f 

^^^phed  to^hg  *' Aviso,'*  that  the  principle  which  governed  cases  rf 
joint  capture  in  the  time  of  war  should  be  applied  to  qii» 
tions  of  this  description,  I  have  before  declared  my  con- 
currence ;*  and  I  have  no  disposition,  upon  further  relle^ 
tion,  to  depart  from  that  doctrine.  But  I  am  inclined  to 
think,  and  so  I  conceive,  from  many  expressions  in  tiie 
judgment  of  Lord  Stowell,  he  thought  also,  that  qnestioni 
must  arise  to  which  the  doctrine  of  joint  capture  in  mr 
could  not  be  applied  with  the  same  rigid  strictness.  B^ 
tween  the  two  descriptions  of  capture,  there  will  be  fbood 
essential  distinctions,  which  cannot  be  governed  by  tbe 
same  rules.  I  am  disposed  to  hold  that,  in  some  instances 
of  the  condemnation  of  slave- vessels,  the  rule,  that  a  diiiB 
Releasing      to  share  as  joint  captor  should  not  be  supported  on  relessing 

endence.  evidence  alone,  would  not  be  fairly  applicable.     That  nile 

could  never  have  been  fully  established  in  cases  of  prise, 
unless,  in  ordinary  cases  of  that  description,  other  onei- 
ceptionable  testimony  could  have  been  obtained — ^namdy, 
the  evidence  of  persons  found  on  board  the  captured  veiid. 
But  in  many  cases  of  that  kind — namely,  of  the  capture  of 
vessels  illegally  engaged  in  the  slave-trade,  where  the  con- 
demnation takes  place  before  a  Mixed  Commission  Comti 
— it  would  be  all  but  impossible  to  obtain  the  evidence  of 
persons  on  board  the  vessel  to  support  the  claim  of  jomt 
capture.  The  present  appears  to  me  to  be  one  of  thoie 
cases,  and  therefore  I  cannot  sustain  the  objection,  whidi 
was  originally  taken  and  pressed  on  behalf  of  the  actiiil 
•  See  1  Notes  of  Ca.  291. 
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captor — namely,  that  the  case  ought  to  fail,  because  the  Aoo.  S. 
unly  evidence  is  that  of  releasing  witnesses.  I  do  not  think  SoeudatkFdiz. 
that  the  reasoning  on  which  I  proceed  requires  authority  to 
sustain  it,  because  I  think  it  is  founded  on  the  natural  prin- 
ciples of  justice  and  equity — namely,  that  you  never  can 
consider  that  as  a  sine  qud  turn,  to  enable  a  person  to  sustain 
a  daim,  which,  according  to  the  ordinary  rules  of  possibility, 
he  cannot  perform.  But  if  authority  were  necessary,  I  have 
no  doubt  that  the  case  of  the  <*  Galen**  fully  supports  the 
position  I  am  now  laying  down.  I  do  not  see  any  material 
distinction  between  the  case  of  the  '^  Galen**  and  the  pre* 
sent,  and  though  that  was  an  ordinary  prize  transaction, 
this  case  must  be  governed  by  the  same  principles  in  every 
respect. 

There  is  another  consideration  which  I  think  it  convenient  Whetbertbere 
to  advert  to : — Was  there  on  the  present  occasion  any  asso-  J[^  ••■ocia- 
ciation  between  the  Harlequin  and  the  Forester;  and  if  there 
did  exist  any  such  association,  of  what  kind  and  description 
was  it?  I  greatly  regret  that  the  case  is  left  so  bare  of 
evidence  on  this  point ;  for  in  the  case  of  the  '*  Aviso,*'  Lord 
Stowell  held,  and  that  without  any  doubt  or  hesitation,  that 
where  vessels  united  together  for  the  suppression  of  the 
illicit  traffic  in  slaves,  contrary  to  treaty,  such  a  union  was 
an  aaaodation  for  a  common  purpose  in  the  accustomed  and 
legal  construction  of  that  phrase.  The  distinction  between 
this  case  and  that  of  the  '<  Avisos*'  I  presume  to  be  (but 
really,  under  the  existing  circumstances,  it  is  little  more  than 
guess),  that,  in  the  **  Aviso"  the  Bann  had  the  special 
orders  of  the  Admiralty  to  put  herself  under  the  command 
of  the  Maidstone,  and  in  this  case  there  were  no  such  orders. 
Both  vessels,— the  Harlequin  and  the  Forester, — were  fur- 
nished with  special  orders  from  the  Admiralty  to  suppress 
the  illicit  traffic  in  slaves,  but  no  other  orders  (according  to 
the  case  laid  before  me)  appear  to  have  been  given.  It  is 
stated  to  me,  that  Lord  Francis  Russell,  as  senior  officer  of 
the  Sierra  Leone  division  of  the  squadron  on  the  western 
coast  of  Africa,  commanded,  but  the  most  important  point  is 
entirely  omitted  to  be  stated,  whether  Lord  Francis  RusseU, 
as  senior  officer  on  the  station,  had  or  had  not  the  general 
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Ano.  9.       superintendenceof  themovementsof  thejFbre«ler,and  wl^w 

n^riHIZTJiix  ^^  A<^^  under  his  orders  or  not    There  ia,  cerUmlcujft^-x^ 

'  evidence  to  substantiate  the  affirmative.    Had  audi  a  ^  d'^  i 

been  proved  by  evidence^  I  should  have  thought  it  fdl  v  £^^^  ^ 

the  legal  definition  of  association^  ascording  to  Lord  StSDi^S  j^ 

observations  in  the  case  of  the  <<  Aviso;"  and  such  an  m  ww^    ^ 

ation  would  have  gone  far  to  assist  the  case  of  the  JPaE^*^    ^^ 

Not  proved  in  But  no  such  association,  no  such  union,  is  provedy  «b^-^. 

its  legal  sense,  cannot  assume  it.     I  dwell  more  on  this  point,  becang».«^«^^^ 

cording  to  such  knowledge  as  I  have  of  the  proceedi:K£>^^^,^^ 

that  coast,  the  contrary  is  most  probable,  and  I  muaty^^^^;^^ 

fore,  on  Uiis  evidence,  consider  that  they  were  tTrrs^u  Jy    > 

pendent  ships,  both  having  the  same  purpose  in  vi^K^w^iy'    ^"^ 

never  associated  for  a  common  purpose;  that,  meetiirw ^ ~^/jj^  '  , 

dentally,  the  senior  officer  would,  as  a  matter  of  < 

orders  for  the  time  being  in  any  accidental  tram 

that  he  would  have  nothing  to  do  with  the  general 

of  the  Fcretler. 

The  £M;ts.  Upon  this  basis,  therefore,  I  proceed.   The  two  sh 

lying  together  off  Cape  Palmas;  the  captured  v( 

seen  from  both ;  the  Harlequin  went  in  chase  ;  the 

did  not.     So  far  all  is  clear.     Were  any,  and  if  an; 

orders  given  by  Lord  FraAcis  Russell,  as  senior  comi 

to  Lieut.  Bond,  who  had  the  command  of  the  Ft 

Here  is  a  very  great  conflict  of  evidence.     On  the 

the  Forester^  it  is  said  that  orders  were  issued  for  hu^' — 

main  at  anchor  till  the  Harlequin  returned.     Thia  is    '^ 

on  the  part  of  the  Harlequin  ;  but  Lord  Francia 

mits,  and  the  evidence  proves,  that  he  ordered  the 

to  remain  to  pick  up  his  boats.     Now,  this  order, 

opinion,  is  a  most  important  ingredient  in  this 

order  the  Forester  was  bound  to  obey,  and  she  did 

Effect  of  order  What  is  the  legal  effect  of  such  an  order  ?    Is  it,  or 

to  pick  up     rendering  assistance  to  the  Harlequin  towards  el 

capture  of  the  vessel  ?     Could  the  Harlequin  have 

chase,  if  the  Forester  had  not  been  there,  till  she  btn^^^^^f 
up  her  own  boats?  I  very  much  doubt  the  possib*^^^^  "^ 
the  Harlequin  so  doing ;  and  indeed  I  think  I  un  jfc^-^^  ^^^ 
in  coming  to  a  contrary  conclusion.  If  so^  the  eilect  of  '"^^^^ 
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m  done  by  the  Forester^  in  obedience  to  these  orders^  was  Auo*  SL 
accelerate  the  operations  of  the  Harlequin^  and  was  a  con-  js^^^jU^vjSt 
budon^  therefore,  of  some  assistance  towards  the  speedy 
aaing  and  final  capture  of  the  prise.  The  order,  so  given 
Lord  Francis  Russell,  was  not  alien  from  the  object  he 
i  in  view— -namely,  the  capture  of  the  vessel  descried.  On 
I  contrary,  the  order  was  auxiliary  to  that  object,  and  the 
rformance  of  the  order  was  co-operative  towards  the  pro- 
sed end.  This  case  is,  in  this  respect,  widely  different 
m  that  of  a  superior  officer  giving  orders  for  a  separate 
1  distinct  service,  necessarily  removing  the  ship  far  fhxn 
i  scene  of  operation.  If  to  this  circumstance  there  should 
added  proof  of  sight  at  the  time  of  capture,  and  no  im- 
isibility  on  the  part  of  the  Forester  of  joining  in  the  chase 
1  capture,  I  am  of  opinion,  that  all  these  facts  taken 
;ether  would  constitute  a  sufficient  title  for  the  ForesUr 
share  in  the  money  to  be  distributed. 

l^ith  respect  to  the  question  of  sight,  the  important  point  Sight. 
irays  is,  whether  the  captured  vessel  saw,  or  could  see^ 
)  ship  claiming  to  share.  This  must  necessarily  be  made 
ti  where  there  is  no  testimony  from  the  vessel  seised,  by 
erence.  That  the  SociedadeFeliz  in  the  morning  saw  the 
wetter,  I  think  there  can  be  no  reasonable  ground  to  doubt. 
r.  Marriott,  a  witness  on  behalf  of  Lord  Francis  Russell 
I  the  Harlequin^  states  that,  even  at  the  time  of  the  cap- 
i»  after  a  chase  variously  stated  from  one  hour  and  a  half 
i^o  hours  and  a  half,  the  distance  between  the  Sociedade 
•S'  and  the  Forester  was  only  from  eight  to  ten  miles* 
^  the  Forester  saw  the  Sociedade  Feliz  is  beyond  all  dis- 
i  J  and  though  there  might  be  some  greater  difficulty  in 
Sociedade  Feliz  seeing  the  Forester^  from  circumstances 
^:ioned  in  the  evidence^  yet  I  think  there  is  sufficient 
c^n  to  conclude  that  the  Forester  was  seen,  or  might 
^  been  seen,  from  the  ship  seized  at  the  time  of  the  cap-  Suffidentlj 
»  and  I  think  this  is  sufficient  where  sight  at  an  early  ««tahlished. 
c>d  is  established.  I  do  not  say  that,  under  circumstances 
^  as  I  have  stated,  it  is  absolutely  necessary  that  sight  at 
i^oment  of  capture  should  be  proved.  I  greatly  doubt 
necessity  of  maintaining  even  that  position ;  I  am  in- 
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Aug.  8       dined  to  think  that  it  is  not  necessary  where  detendan  in 
o^  7T^..    the  service  of  the  actual  captor  is  completely  proTcd. 

It  has  been  further  contended  that,  firom  the  disabled  sUte 
of  the  FareHer,  and  the  sickly  condition  of  the  crew,  At 
could  not^  had  her  commander  desired  it,  have  prosecuted 
the  chase.  I  think  this  averment  is  not  supported  by  eii- 
Fmruttr  in  a  dence^  but,  on  the  contrary,  that  the  Forester  was  not  & 
abled ;  that  she  was  lying  at  single  anchor,  with  a  i 


of  persons  on  board  composing  the  crew,  not  sick,  but  in 

health,  amply  sufficient  to  have  enabled  her  to  make  nli 

and  to  have  effected  this  capture,  had  it  been  requisite  duk 

she  should  have  proceeded  in  the  chase,  and  had  die  nrt 

had  the  orders  I  have  specified  from  Lord  Francis  RussdL 

There  remains  one  other  point — namely,  the  alleged  d^ 

claration  of  Lieutenant  Bond,  that  the  vessel  seen  was  nott 

slave-ship  and  not  a  prize,  and  from  whence  it  is  contended 

that  he  could  have  had  no  intention  to  chase,  and  that  tke 

absence  of  such  intention  would  defeat  the  daim  of  joint 

capture.     Assuming  the  fact  to  be,  that  he  made  sudi  a  de* 

claration,  I  am  not  of  opinion  that  such  a  declaration,  made 

under  the  circumstances  of  this  case,  after  the  order  to  pidt 

up  the  boats,  could  work  the  effect  sought  to  be  ascribed  ts 

it*     The  declaration  does  not  alter  the  fact,  and  the  expre^ 

sion  of  such  an  opinion  does  not  shew  absence  of  the  aanwf 

vapiendi.    In  such  instances,  where  vessels  of  such  a  descrip* 

tion  are  seen,  even  if  an  officer  should  entertain  such  an  oph 

nion,  it  does  not  render  it  less  the  duty  of  that  officer  ts 

ascertain  the  fact. 

I  have  not  attempted  to  reconcile  the  discrepancy  of  fbt 

evidence  with  respect  to  the  times  of  the  different  parts  of 

the  transaction,  or  with  respect  to  other  matters.     I  confoi 

I  should  despair  of  doing  so  satisfactorily,  were  it  absiH 

lutely  necessary  to  found  my  judgment  on  these  points.  Mj 

judgment  will  be  founded  on  the  facts  which  I  consider  to 

Entitled,  un-  be  established  by  the  evidence  on  both  sides.     I  held  tbe 

-.«Li^™.**!!l  Forester  entitled  to  share,  on  a  consideration  of  all  the  or- 
cumttances,  to  ^ 

share.  cumstances  combined.     I  say  nothing  of  what  my  decisifle 

would  have  been  had  one  of  these  circumstances  been  wtoC* 
ing.    I  say  <<  all  the  circumstances  combined,"  by  whicb  I 
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ean,not  association  or  union^  but  the  circumstances  of  both       Aug.  2. 
flsels  being  on  the  coast  together^  having  the  same  object  SocUdadeFda 

view.  Lord  Francis  Russell  being  the  senior  in  command  ; 
'  orders  being  given  to  the  Forester  by  Lord  Francis  Rus- 
U  and  obeyed  by  her  commander,  and  the  circumstance  of 
j^ht  being  proved  to  the  extent  I  have  stated ; — it  is  upon 
e  union  of  all  these  circumstances  that  my  judgment  is 
nnded,  and  not  upon  one  or  more  of  them. 
But,  before  I  conclude,  I  must  guard  myself  against  being 
pposed  to  have  pronounced  any  opinion  upon  one  point 
isecl  in  the  Argument — namely,  that  the  Forester  was 
>nnd  not  to  chase  without  an  order  from  the  senior  officer ; 
at  no  such  order  was  given,  and  that,  therefore,  she  ought 
share,  remaining  at  anchor,  as  it  were,  from  compulsion, 
the  absence  of  orders.     What  would  be  the  case,  if  two 

her  Majesty's  ships  were  in  company,  and  the  senior 
icer  thought  fit  to  chase  a  suspicious  sail,  which  afler* 
irds  became  a  prize,  preventing  the  other  ship  from  join- 
gf  in  the  chase  by  not  giving  an  order,  I  am  not  in  this 
me  called  on  to  determine,  and  I  give  no  opinion  upon  it 
batever.  I  am  exceedingly  desirous  that  it  should  be  dis* 
icUy  understood  that  that  is  a  point  which  I  consider 
ould  be  fully  open  to  discussion  upon  any  future  occasion, 
id  that  I  do  not  in  any  degree  pronounce  a  judgment 
xm  it. 

In  this  case,  for  the  reasons  I  have  already  stated,  I  am 
'  opinion  that  the  Forester  is  entitled  to  share  in  the  pro- 
«d8  and  bounty  with  the  Harlequin.     I  think  the  expenses  Costs. 
I  both  sides  should  be  paid  out  of  the  proceeds.     It  was  a 
sestion  requiring  very  deliberate  consideration. 

Proctors:— iV(p&(w,  for  the  Harlequin:  Roikeryj  for  the 
'arester. 


VOX'*  II*  3  M 
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Vrrro0atibe  Court  of  eantevbutn. 

August  8. 

Capacity.  —       MUOWAY  AND   ShitH^   ExbCUTORS  OF  MuDWAT,  SE&i 
TOlTrfecc^lltric  *'•  ^*^*"^»    COMMITTBB     OP   WiCKS,     A     IJUNATIC«^Cn•^ 

habits,  Qcca-  — This  was  a  suit  respecting  the  will  of  Anne  Widu» 
wTiuti^r  "P^"®^'*  who  died  17th  June,  1841,  aged  *8eventy-two 
found  to  be  per- years,    leaving  personal  property  of  the   value  of  aboot 

manently  so.  £80,000,  and  a  real  estate  of  about  JE900  a  year.  The  will 
executed  in  lu-  ,    ,   ,      o..     *      ,       ^  ji     ^     ^  r 

cid  intervals,—  was  propounded'  by  Sir  Archer  Denman  Croft»  Bart,  the 

pronounced      Committee  of  the  universal  devisee  and  residuary  legatee 
(Richard  Wicks),  a  lunatic,  and  opposed  by  Mrs.  Elizabeth 
Mud  way,  widow,  cousin -germane  and  only  next  of  kin  <tf 
the  deceased*    Mrs.  Mudway  having  died  during  the  ndt, 
it  was  carried  on  by  her  representatives,  Messrs.  Mudwij 
and  Smith.     The  heir-at-law  was  a  cousin  of  the  deceased, 
William  Wicks,  elder  brother  of  the  devisee  and  legatee; 
The  deceased  at  her  death  was  a  lunatic,  having  been  found 
by  an  Inquisition  from  the  Court  of  Chancery,  executed  in 
1840,  to  have  been  insane,  without  lucid  intervals*  since  lit 
December,  18S9.     Besides  the  will  in  question^  whidi  ii 
confined  to  her  personal  property,  she  executed,  on  the  8di 
August,  1833,  a  will,  prepared  by  her  solicitor,  and  attested 
by  three  witnesses,  which  is  limited  to  her  real  estate,  the 
purport  of  which  is  to  give  that  estate  for  life  to  her  cos- 
sin,  Richard  Wicks,  and  at  his  death,  to  his  eldest  sod  ab* 
solutely.     The  paper  in  question,  which  is  in  the  deceased'! 
handwriting,  consists  of  two  sheets  stitched  together,  ooe 
within  the  other,  the  upper  part  of  the  first  leaf  being  cut 
or  torn  off,  leaving  on  the  reverse  side  the  appearance  of 
ends  of  letters.     The  bequests  are  in  separate  oiem(Niuidi> 
divided  from  each  other  by  lines,  and  beginning  at  the  foot 
of  the  first  page,  the  upper  part  being  removed^  viz. — 

The  will  of      1  give  £500  to  the  person  that  keeps  these  memorandums  to  be 
1830.  pj^jj  within  six  months  after  my  decease  duty  free    Annb  Wicis- 

[Then,  on  the  lower  part  of  the  other  aide,  the  upper  part  beiof 
cut  off,] 


Cr^ 
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I  give  to  the  Vicar  of  Frampton  on  Severn  j£100  if  he  preaohee       Auo.  a 

i  Sermon  at  my  interment  from  the  following  words  I  quits  it  all  

rithout  a  tear  nothing  in  this  Life  worth  regarding  did  I  ever  see         ch^  ^ 

0  be  paid  within  one  month  after  my  Decease  Legacy  duty  free — 
lesidue  and  Remainder  to  [<<  my  surviving  heir  at  Law,"  erased] 
lich**.  Wicks. 

Anne  Wioks. 
lelle  Vue  Place, 
Dec.  10, 1830 
Cheltenham. 

I  desire  to  he  hurled  handsome  in  my  Chancel  at  Frampton  on 
Severn  in  the  County  of  Gloucester  as  near  to  my  Father  as  possible 
ind    desire  that  a  Monument  may  be  erected  in  the  Chancel  value 

I  give  £1000  to  be  laid  out  in  Communion  Plate  for  the  Church 
if  Frampton  on  Severn  and  jC50  for  a  Damask  Cloth  for  the  Table 
—Legacy  Duty  free. 

I  give  my  Bank  Stock  to  the  aged  Poor  of  the  Parish  of  Framp- 
;ou  on  Severn  in  the  county  of  Gloucester  Legacy  Duty  free  the 
Interest  to  be  divided  annually  on  the  23^  day  of  April  (being  the 
lay  on  which  I  was  born)  by  my  Heir  at  Law  in  succession  or  the 
Vicar  of  the  Parish. 

I  desire  that  such  a  Tablet  may  be  erected  in  the  Chancel  where 

1  am  to  be  buried  as  I  have  had  erected  in  the  other  for  my  Cousin 
Legacy 

I  give  j6500  Legacy  Duty  free  to  improve  the  Church  of  Framp- 
ton on  Severn  and  £500  to  rail  the  Church  Yard  with  Iron  rails 
my  Heir  at  Law  and  the  Vicar  of  the  Parish  to  direct  in  what 
manner  its  to  be  done 

I  direct  that  my  Wearing  Apparel  may  not  bo  given  to  any  ser- 
vants nor  my  Linen 

Anmk  Wicks. 

This  paper  (it  was  pleaded)  was  delivered,  with  the  will 
of  1833  and  other  papers,  by  the  deceased  to  Mr.  John 
Brand  Winterbotham,  her  solicitor,  on  the  17th  December, 
1839^  in  whose  custody  it  remained  till  her  death  (as  he  de- 
posed), in  the  same  plight  and  condition  as  when  received 
by  him  from  the  hands  of  the  deceasetl. 
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Aug.  8.  The  ground  of  opposition  to  the  will  wbs,  that  the  de- 

MmhT'        ceased  was,  at  the  date  of  it,  of  unsound  mind.    It  w« 

Croft  '     admitted  that,  in  1826,  and  in  1829,  for  certain  periods  of 

time^  she  was  insane,  and  that,  in  December,  1839,  she 

again  became  insane,  and  so  continued  till  her  death* 

March   3rd,      The  case  was  argued  at  great  length  in  the  aittings  after 

^  Vhh,  ^^'  Hilary  Terra :  Sir  John  Dodson,  Q.  A.,  and  Jemner,  D^  for 

the  Comroittee  of  the  residuary  legatee,  in  support  of  the 

will ;  Addams,  D.,  and  Deane^  D.,  for  the  executors  of  the 

late  next  of  kin,  in  opposition  to  the  will. 

Aug.  a  Sir  H.  Jbnner  Fust. — ^In  this  case^  the  party  supportiiig 

JuiKiMxifT.  ^]jg  ^jii  contends  that  the  deceased  wais  at  all  times,  with 
certain  exceptions,  of  sound  mind,  and  the  other  party 
maintains  that,  during  her  whole  life,  before  and  after  the 
date  of  the  will,  she  was  in  a  state  of  insanity  ;  the  Court, 
therefore,  is  bound  to  look  at  the  whole  of  the  case,  and  to 
consider  carefully  the  evidence  on  both  sides. 
Factsadmitted.  Now,  there  are  certain  facts  which  are  not  in  dispute,  or 
are  too  clear  to  admit  of  any  question — ^namely,  that  the 
paper  is  in  the  handwriting  of  the  deceased ;  that  at  three 
periods  of  her  life, — in  1826  ;  from  November  in  1829  till 
February  1830,  and  in  1839, — she  was  decidedly  insane^  snd 
that  she  continued  so  from  the  1st  December^  1839,  till  her 
death  in  June,  184L  The  question  is,  what  was  her  state 
and  condition  in  the  intervening  periods,  more  particularly 
between  February,  1830,  and  the  10th  of  December  in  thit 
year.  It  is  contended  that,  though  the  deceased  was  ex- 
ceedingly eccentric,  her  eccentricities  may  be  accounted  foi 
by  the  circumstances  of  her  life  and  the  manner  in  whicb 
she  was  brought  up.  It  is  necessary,  therefore,  for  the 
Court  to  look  at  the  early  history  of  this  lady. 
History  of  It  seems  that  she  was  the  only  daughter  of  a  dergyman  of 
deceased.  ^y^^  Church  of  England,  the  Rev.  John  Wicks,  of  Framploo 

Cotterill,  Gloucester,  who  died  when  the  deceased  was  about 
seven  years  of  age.  On  the  father's  death,  the  mother  aod 
daughter  resided  together  till  the  death  of  the  mother,  in 
1805,  the  deceased  being  at  that  time  about  thirty-sx,  a 
period  of  life  when  the  manners  and  habits  are  supposed  to 
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e  formed.  The  mother  was  a  woman  of  dote  and  penu-*  Auq.  8. 
OU8  habiU,  and  they  lived  secluded  from  all  society.  After  .-"J — 
er  mother's  deaths  the  deceased  continued  the  same  mode  (S^ 
r  life^  and  she  also  contracted  habits  not  unusual  with  per- 
ms who  live  in  seclusion,  such  as  talking  and  muttering  to 
erself,  pacing  up  and  down  the  room,  holding  imaginary 
ialoguesy  and  other  acts  of  that  kind,  which  would  induce 
lany  to  believe  that  persons  so  acting  were  crazy  or  insane, 
'hereas  they  may  be  in  the  entire  possession  of  thought, 
idgment,  and  reflection,  and  not  disqualified  from  execut- 
\g  any  act  of  business  affecting  their  property.  And  it 
ppears  that  this  lady,  during  her  whole  life  (with  the  ex- 
eption  of  the  periods  referred  to,  in  1826»  1829,  and  1839), 
'as  in  the  full  possession  of  her  property,  managed  her  own 
omestic  concerns,  purchased  (in  1823)  an  estate  for  £8|900, 
[nrresponded  with  her  bankers,  directed  the  investment  of 
er  money,  received  her  rents,  and  executed  deeds  and 
rases.  In  August,  1829,  shortly  before  the  second  period 
rhen  she  became  decidedly  insane,  she  executed  a  deed  of 
rust,  whereby  she  divested  herself  of  £1,000,  which  had 
een  bequeathed  to  her  by  a  relation,  in  favour  of  the  poor  * 
f  the  parish  of  Frampton  on  Severn,  of  which  she  was 
npropriatress  and  patroness  of  the  living.  She  hired  and 
ischarged  her  own  servants,  and  paid  them  their  wages;  and, 
ccording  to  the  evidence,  she  evinced  considerable  quick- 
less  and  acuteness  in  money  transactions  and  acts  of  busi- 
less.  Under  these  circumstances,  if  there  was  nothing  more 
D  the  case,  the  Court  would  find  great  difficulty  in  pronounc- 
Dg  a  person  who  had  so  conducted  herself,  and  so  managed 
ler  affairs  with  prudence  and  discretion,  incapable  of  dis- 
K>sing  of  her  property  by  will.  But  it  being  admitted  that, 
t  particular  periods,  the  deceased  was  not  merely  eccentric, 
mt  decidedly  insane,  and  that,  a  few  months  before  the 
Late  of  the  will  propounded,  she  was  on  one  occasion  under 
lersonal  restraint,  and  laboured  under  great  excitement  and 
nsane  delusion,  a  question  arises  whether  that  excitement 
ind  delusion  continued  or  was  completely  subdued,  and  the 
leceased  was  restored  to  full  ability  to  perform  acts  of  bu- 
iness.     And  this  question  gives  rise  to  great  difficulty,  to 
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Aug.  a       distingoish  between  great  eccentricity  and  onsoundiien  ef 
^  Z  mind — a  question  which  this  Court  has  at  all  times  finmdit 

Crofi*       extremely  difficult  to  deal  with— and  it  is  more  particulirly 
so  in  a  case  of  this  descriptioni  where  ecoeDtridty  alwiji 
existed)  and  at  certain  periods  it  is  dear  the  deceased  wsiof 
unsound  mind. 
Rules  and  prin-      It  has  been  frequently  attempted  to  lay  down  some  mk 
bl^'^to'^thS^  ®^  general  application  to  all  cases  of  this  kind;  but  it  ii 
cases.  found  impossible  to  establish  one  general  rule  spfdicsble  to 

all  cases^  since  in  each  case  the  question  of  sanity  or  inaao]^ 
must  depend  upon  and  be  governed  by  its  particular  cir- 
cumstances. In  Dew  V.  Clark,*  this  subject  was  very  fuDy 
discussed^  and  an  opinion  was  given  by  my  learned  prede- 
cessor in  this  chair^  in  a  most  elaborate  judgment^  that, 
where  there  is  delusion  of  mind,  there  insanity  exists.  But 
in  that  case,  and  in  Cariwright  v.  Cartwrigkt\  and  Gram 
V.  Thomas^X  the  Court  was  not  satisfied  with  the  fact  of 
delusion,  as  sufficient  proof  of  insanity  to  avoid  the  act,  hot 
entered  particularly  into  the  life  and  history  of  the  deceased 
All  these  cases,  therefore,  shew  that  the  Court  must  look  at 
the  whole  circumstances  of  the  case,  to  judge  what  was  the 
real  character  of  the  deceased,  with  reference  not  merely  to 
the  particular  act,  but  to  alt  the  intermediate  stages  of  her 
life.  The  difficulty  of  laying  down  any  general  rule  in  these 
cases  is  felt,  not  only  by  courts  of  justice,  but  also  by  wii- 
ters  of  the  medicat  profession  who  have  directed  their  iiH 
vestigations  to  questions  of  insanity.  Dr.  Ray,  in  a  work 
published  a  year  or  two  ago,§  in  treating  of  this  questkn, 
says:  II— 

So  closely  are  soundness  end  unsoundness  of  mind  allied,  tbit 
we  are  met  at  the  outset  by  the  difficulty  already  hinted  at,  of  dif- 
criminating  in  some  cases  between  mental  functions  modified  by 
disease,  and  those  that  are  peculiar,  though  natural,  to  the  indi- 
vidual.    Madness  is  not  indicated  so  much  by  any  particalar  ei- 

*  Rep.  published  by  Dr.  Haggard,  1826. 
t  I  Phill.  90.  \  Hagg.  133. 

§  On  the  Medical  Jurisprudnct  of  Insanity,     Boston,  U.  S.y  I83& 
Reprinted,  Edinburgh,  1839. 
Ii  Ch.  V.  §92,93. 
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ftvagsDoe  of  thought  or  feeling,  as  by  a  well-marked  change  of  Ano.  S. 
Aracter,  or  departure  from  the  ordinary  habits  of  thinking,  feel-  «|- T~ 
gf  and  acting,  without  any  adequate  external  cause.  To  lay  Q^ 
»wn,  therefore,  any  particular  definition  of  mania  founded  on 
mptoms,  and  to  consider  every  person  mad  who  may  happen  to 
>me  within  the  range  of  its  application,  would  induce  the  ridi- 
ilous  consequence  of  making  a  large  portion  of  mankind  of  un« 
and  mind.  Some  men's  ordinary  habits  so  closely  resemble  the 
thaviour  of  the  mad,  that  a  stranger  would  be  easily  deceived ; 
in  the  opposite  case,  where  the  confirmed  monomaniac,  by 
xefiilly  abstaining  from  the  mention  of  his  hallucinations,  haa 
e  resemblance  of  a  perfectly  rational  man.  Hence,  when  the 
jiity  of  an  individual  is  in  question,  instead  of  comparing  him 
ith  a  fancied  standard  of  mental  soundness,  as  is  too  commonly 
e  custom,  his  natural  character  should  be  diligently  investigated, 
order  to  determine  whether  the  apparent  indication  of  madness 
not  merely  the  result  of  the  ordinary  and  healthy  constitution 
the  faculties.  In  a  word,  he  is  to  be  compared  with  himself, 
>t  with  others ;  and  if  there  have  been  no  departure  from  his 
'dinary  manifestations,  he  is  to  be  judged  sane,  although  it  can- 
>t  be  denied  that  striking  peculiarities  of  character,  such  as 
oount  to  ecceniticiiy,  furnish  strong  ground  of  suspicion  of  pre- 
sposition  to  madness. 

This  is  the  rule  which  this  gentleman  lays  down  as  to  the 
roper  test  to  be  applied  in  such  cases— namely*  that  an 
idividual  must  be  compared  with  himself.  He  then  cites 
le  following  passage  from  Dr.  Combe's  Observations  on 
fental  Derangement : — 

**  In  investigating  the  nature  of  insanity,  the  first  caution  to  be 
>served  is  not  to  confound  disorders  of  mental  functions  with  na- 
iral  qualities  which  sometimes  strongly  resemble  them.  Many 
en  in  the  full  enjoyment  of  health  are  remarkable  for  peculiari- 
es  and  idiosyncrasies  of  thought  and  feeling,  which  contrast 
rongly  with  the  general  tone  and  usages  of  society ;  but  they  are 
>t  on  that  account  to  be  held  as  insane,  because  the  singularity 
•r  which  they  are  distinguished  is  with  them  a  natural  quality, 
id  not  the  product  of  disease ;  and,  from  the  very  unlikeness  of 
leir  manifestations  to  the  modes  of  feeling  and  acting  of  other 
en,  such  persons  are,  in  common  language,  said  to  be  eccentric, 
t  is  tme  that,  on  the  principle  already  explained,  of  excess  in 
se  of  some  organs  over  the  rest  being  favourable  to  the  {HtMittc- 
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Aug.  8.       tion  of  insanity,  eccentricity  involves,  all  other  thiog^  being  ecpnl, 
J^  a  greater  than  usual  susceptibility  to  mental  deraDgement;  Wt 

Qf3^  *  still  it  is  not  mere  strangeness  of  conduct  or  singularity  of  misd 
which  constitutes  its  presence.  It  is  the  prolonged  d^tutmt^ 
without  an  adequate  e^ttemal  cause, /rom  the  state  of  feelmgmd 
modes  qf  thinking  usual  to  the  individual  when  in  heaUh,  tksS  it 
the  true  feature  of  disorder  in  mind;  and  the  degree  at  which  tliii 
disorder  ought  to  be  held  as  constituting  insanity,  is  a  qoettioo  of 
another  kind,  on  which  we  can  scarcely  hope  for  unanimitjof 
sentiment  and  opinion.  Let  the  disorder,  however,  be  ascertaiDed 
to  he  morbid  in  its  nature,  and  the  chief  point  is  secured,  vis^-s 
firm  basis  for  an  accurate  diagnosis ;  because  it  is  impossible  tkit 
such  derangement  can  occur  unless  in  consequence  of,  or  in  con- 
nection with,  a  morbid  condition  of  the  organ  of  mind ;  and  thai 
the  abstract  mental  states,  which  are  justly  held  to  indicate  lonacy 
in  one,  may,  in  another,  speaking  relatively  to  health,  be  the 
strongest  proofs  of  perfect  soundness  of  mind.  A  bmsque,  ron^ 
manner,  which  is  natural  to  one  person,  indicates  nothing  but 
mental  health  in  him ;  but  if  another  individual,  who  has  alwajt 
been  remarkable  for  a  deferential  deportment  and  habitual  polite* 
nes8,  lays  these  qualities  aside,  and  without  provocation  or  other 
adequate  cause,  assumes  the  unpolished  forwardness  of  the  former, 
we  may  justly  infer  that  his  mind  is  either  already  deranged,  or 
on  the  point  of  becoming  so.  Or,  if  a  person  who  has  been  noted 
all  his  life  for  prudence,  steadiness,  regularity  and  sobriety,  sod- 
denly  becomes,  without  any  adequate  change  in  bis  exterasl 
situation,  rash,  unsettled,  and  dissipated  in  his  habits,  or  ffiee 
versd;  every  one  recognizes  at  once  these  changes,  accompanied 
as  they  then  are  by  bodily  symptoms,  as  evidences  of  the  presence 
of  disease  affecting  the  mind,  through  the  instrumentality  of  iti 
organs.  It  is,  therefore,  I  repeat,  not  the  abstract  act  or  feelinf 
which  constitutes  a  sgmptom;  it  is  the  departure  frotn  the  natural 
and  heaUhy  character^  temper^  and  habits,  that  gives  it  tkit 
meaning;  and  in  judging  of  a  man's  sanity,  it  is  consequently  as 
essential  to  know  what  his  habitual  manifestations  were,  as  what 
his  present  symptoms  are." 

Such,  therefore^  being  the  niles  and  tests,  according  to 
a  writer  of  high  authority  in  mental  disorders,  which  are 
proper  to  be  applied  in  order  to  discover  whether  or  not 
the  eccentricity  of  an  individual  amounts  to  unsoundness  of 
mind,  and  thinking  them  founded  in  good  sense  and  sound 
observation^  the  Court  will  proceed  to  consider  the  ^habi* 
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tnal  manifestations  "  of  this  lady,  and  to  compare  them  with       Aug.  8. 
her  manifestations  at  other  times^  when  it  is  admitted  that    ^^^^^^  y 
they  assumed  an  insane  character,  and  to  apply  the  test  to         Crofi. 
what  occurred  during  the  intervals  between  such  periods  of 
time»  when  it  is  contended  that  she  was  restored  to  her 
usual  character,  and  was  consequently  competent  to  do  any 
act  binding  on  herself  and  others. 

The  evidence  respecting  the  early  stages  of  the  deceased's  The  evidence. 
life  shews  that,  after  the  death  of  her  mother,  she  continued 
to  reside  at  Gloucester ;  that  she  lived  in  a  very  penurious 
way,  was  eccentric  in  her  manners,  dressed  oddly,  and  had 
"an  odd  way  with  her,"  which  led  to  her  being  called 
*•  Cracky  Wicksy  ;**  but  the  witness  who  says  this  adds,  "  to 
talk  with  her,  she  was  as  rational  as  any  other  woman;" 
that  she  was  sharp  and  quick  after  her  own  interest,  and  had 
a  good  memory ;  that  she  had  a  habit  of  muttering  to  her- 
self, walking  up  and  down  the  room,  talking  to  herself,  and 
holding  imaginary  dialogues  with  persons,  speaking  and 
curtseying  to  the  wall ;  that  she  complained  that  her  mother 
had  behaved  ill  to  her  in  keeping  her  so  strict.  But  the 
two  witnesses  who  knew  the  deceased  in  early  life,  before 
and  immediately  after  the  death  of  her  mother,  did  not  con- 
sider her  of  unsound  mind.  Mr.  Clifford,  a  gentleman  of 
fortune,  who  held  some  corn-rents  of  the  deceased,  mentions 
ber  habit  of  muttering,  "  as  if  she  was  speaking  her  thoughts 
to  herself;"  and  it  is  not  uncommon  in  persons  brought  up 
in  seclusion  to  be  addicted  to  thinking  aloud,  giving  utter- 
ance to  their  thoughts,  which  might  lead  those  who  are  not 
acquainted  with  them  to  believe  that  their  minds  were  un- 
lound.  Mr.  Read,  who  knew  the  deceased  from  1811,  says, 
"she  was  always  from  the  first  one  of  the  most  strange 
Women  I  ever  saw  in  my  life ;  there  was  always,  I  thought, 
a  species  of  insanity  about  her,  to  a  greater  or  less  degree. 
Her  dress  was  different  from  any  one  else's,  and  so  was  her 
manner  and  conversation.  She  was  always  fidgetty  and 
i-eatless,  never  satisfied  with  any  thing  or  anybody ;  she  had 
%  peculiar  habit  of  talking  to  herself,  all  which  tended  to 
^ve  her  the  look  of  a  mad  woman."  But  he  says,  on  inter- 
itigatory,  that  she  managed  her  own  affairs,  and,  except  at 

VOL.  II.  3  N 
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Aug.  8.  the  i>eriod8  when  she  was  "downright  mad,"  had  alwsys 
Mudwau  r  ^^^^  enough  to  protect  her  own  interests^  and  was  particakr 
Crqfi.  in  the  payment  of  her  bills,  though  there  was  always,  he 
thought,  "  a  species  of  insanity  about  her.*'  Mr.  Smith,  a 
solicitor  at  Gloucester^  was  employed  by  the  deceased  firon 
1823  to  1829.  He  lived  ne)Lt  door  to  her,  and  she  used  to 
be  frequently  backwards  and  forwards  visiting  at  bis  boott 
till  she  removed  to  Cheltenham  in  1826.  The  first  act  of 
business  he  did  for  her  was  purchasing  an  estate  for  £8^. 
He  says  she  was  always  a  person  of  very  penarious  habits; 
that  she  lived  very  secluded,  and  her  manners  were  odd  and 
singular,  not  more  so^  however,  he  says,  than  might  be  ac- 
counted for  by  her  way  of  living :  "  by  living  to  hersdf  » 
much,  she  had  acquired  an  asperity  of  manner,  and  when 
she  was  irritated  she  was  rather  testy ;  she  would  mutter  to 
herself  in  an  odd  way ;  but  I  have  noticed  the  same  in  per* 
sons  of  whose  sanity  no  question  was  ever  entertained.  She 
was^  however^  very  acute^  especially  in  money  matters,  and 
was  perfectly  aware  of  her  rights  both  as  regarded  her  ml 
and  her  personal  estate."  The  same  account  is  given  by 
other  witnesses.  From  1823,  when  he  purchased  for  bet 
the  estate  for  £8,900^  he  was  employed  by  her  in  otbcr 
smaller  purchases,  and  in  these  and  other  transactions  he 
''  received  all  necessary  and  usual  directions  and  instructioni 
from  herself,  as  any  other  person  of  undoubted  sanity,  and 
he  acted  according  to  her  instructions."  And  her  pnidence 
and  discretion  in  managing  her  estate  are  proved  by  the  in- 
creased value  of  her  property  at  her  death.  This  witne» 
was  not  employed  by  her  afler  1829  till  April,  1838,  and  he 
continued  to  be  employed  till  December,  1839,  when  be 
witnessed  a  variety  of  absurdities  and  inconsistencies  in  the 
conduct  of  the  deceased,  which  he  had  never  obserred 
before. 

From  the  evidence  of  these  and  other  witnesses,  1  think  it 
is  quite  clear  that,  up  to  a  certain  period,  the  deceased  was 
quite  capable  of  making  a  valid  disposition  of  her  property. 
Nobody  seems  to  have  quarrelled  with  her  application  of  ber 
property,  or  with  any  purchase  or  disposition  by  the  decesied 
during  her  life  up  to  the  year  1826,  and  it  is  difficult  to  ttf. 


184a]  prerogahye  court.  wi 

if  ahe  was  i>ern]itted,  and  believed  competent^  to  do  acts       Auo.  8. 
of  this  description,  that  she  was  not  capable  of  making     ^"^ 
a  wiD.  Croft, 

But  in  1826,  a  very  material  change  takes  place  in  the 
condition  of  the  deceased,  for  then  it  is  admitted  that  she 
became  decidedly  insane.  This  change  is  spoken  to  by  her 
female  servant,  Williams,  who  lived  with  her  from  shortly 
before  Christmas,  1826,  tiU  1830,  including  both  periods 
of  time  when  she  became  insane.  Williams  says  that  she 
had  not  lived  with  her  a  week  before  she  felt  convinced 
that  the  deceased  was  not  right  in  her  mind,  and  she  never 
thought  her  otherwise  the  whole  time  she  lived  with  her. 
**  She  had  a  number  of  most  extraordinary  fancies,  such  as 
none  but  a  mad  or  crazy  person  could  have ;  if  ever  I  saw 
a  crazy  person,'*  the  witness  says,  ''she  was  one.  She 
was  a  deal  worse  at  times  than  at  others,  especially  when 
she  had  a  bad  cold  in  her  head ;  she  would  generally  then 
be  very  affectious  in  her  head."  Then  she  speaks  of  the 
extraordinary  fancies  she  had  at  this  time  (1826),--of  her 
being  pregnant  by  medicine  administered  to  her,  and  of  the 
Bishop  of  Gloucester  being  attached  to  her.  At  this  time 
(1826)  Dr.  Shute  was  called  in  to  attend  the  deceased^  but 
as  he  treated  her  fancies  with  ridicule,  he  was  dismissed  by 
her  afler  two  visits,  and  we  have  no  further  evidence  from 
him  till  he  attended  her  again  in  1829.  But  he  is  of  opi- 
nion that  she  was  in  a  state  of  insanity  when  he  saw  her  in 
1826  greater  than  in  1829. 

It  seems  from  the  evidence  of  Williams  that,  after  her 
convalescence  in  1826,  her  habits  were  very  much  of  the 
aame  character  as  before,  in  pacing  up  and  down  the  room, 
muttering  to  herself,  clapping  her  hands,  stamping  with  her 
feet ;  bat  still  there  was  no  particular  delusion  till  shortly 
before  she  was  removed  to  Gloucester,  in  November,  1829. 
During  the  interval,  she  had  the  complete  management  of 
herself  and  her  affairs,  and  transacted  matters  of  business 
of  importance  requiring  consideration.  In  August,  1829, 
she  executed  a  deed,  conveying  £1,000  to  trustees  for  the 
benefit  of  the  poor  of  the  parish  of  Frampton-on-Sevem, 
and  amongst  the  witnesses  is  Mr.  Bonner,  a  solicitor,  at 
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Aug.  8.       Gloucester,  who  was  employed  by  her  for  a  connderable 
j^^  time.     Mr.  Bonner  says  she  first  employed  him  in  182&, 

Croft,  *  and  continued  to  do  so,  with  an  intermission^  till  1829,  in 
various  professional  matters,  principally  referring  to  the 
management  of  her  estate,  and  he  says  she  was  a  yery 
strange  woman;  that  there  was  a  strange  manner  aboat 
her,  and  a  degree  of  eccentricity  beyond  what  he  had  ever 
witnessed  in  any  one.    But  he  says  :— 

'*  I  transacted  business  with  her  up  to  within  a  very  short  time 
preceding  November,  1829.  I  held  a  Court  for  her  in  the  latter 
part  of  the  preceding  October,  and  this  I  shoald  not  have  dooe, 
of  coarse,  had  I  looked  upon  her  as  an  insane  person,  or  crued 
to  the  extent  of  incapacitating  her  for  the  transaction  of  busioess. 
There  was  a  considerable  shrewdness  about  her  in  such  matters, 
more  especially  as  regarded  her  own  interests ;  but  it  was  so  in- 
termixed with  eccentricity  and  strangeness  of  conduct,  that  it  was 
at  all  times  more  or  less  difficult  and  disagreeable  to  do  bosinest 
with  her,  and  at  times  I  found  it  impossible  to  get  on  with  her, 
and  was  obliged  to  defer  the  business  till  she  should  be  in  a  more 
fit  state  of  mind.  Very  constantly,  in  the  midst  of  discussing  soy 
matter  of  business  with  her,  she  would  abruptly  break  off  from  tbc 
subject  we  were  upon,  and  get  up  and  pace  up  and  down  the  roon 
in  a  hurried  manner,  and  begin  muttering  to  herself  in  ao  is- 
coherent  and  unintelligible  manner,  as  if  addressing  and  holding 
conversation  with  persons  who  were  not  present.  She  wonld  talk 
at  these  times  with  a  strange  energetic  manner,  using  a  great  deal 
of  action,  shaking  her  finger,  and  sometimes  stamping  with  her 
feet,  or  clapping  her  hands,  and,  frequently  after,  she  would  ai 
suddenly  resume  her  seat  and  attention  to  the  matter  in  hand,  at 
if  nothing  had  happened.  Frequently,  in  the  midst  of  business, 
she  would  break  off  suddenly,  and  get  up  and  go  into  the  corner 
of  the  room,  and  make  a  profound  obeisance  or  curtsey,  as  if  to 
some  one,  and  otherwise  conduct  herself  in  similar  strange  and 
extraordinary  modes.  She  appeared  at  these  times  to  be  laboor- 
ing  under  some  delusion,  the  nature. of  which  was  nnintelligibk 
to  me." 

Nevertheless,  he  says,  she  managed  her  own  affairs,  wis 
well  acquainted  with  her  own  rights,  and  ready  to  take  anj 
necessary  steps  to  protect  her  own  interests  therein.  He 
speaks  to  the  execution  of  the  deed  of  declaration  of  trust 
in  August,  1829,  which  was  prepared  by  Mr.  Smith,  but 
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was  executed  in  presence  of  Mr.  Bonner^  vesting  £1,000  in  Aug.  8. 
trustees  for  the  benefit  of  the  poor  of  the  parish  of  Framp-  j^^-^  ^ 
ton-on-Sevem.  It  was  the  amount  of  a  legacy  bequeathed  Croft, 
to  her  under  the  will  of  her  cousin,  Mr.  Ellis,  which  she 
told  Mr.  Bonner,  at  the  time  she  executed  the  deed,  she 
would  not  receive,  and  she  gives  a  reason :  ^'  She  would  not 
have  any  of  her  cousin's  money,  she  told  me;  I  believe 
she  was  offended  at  the  legacy  being  declared  in  Mr.  Ellis's 
will  to  be  in  lieu  of  her  claims  as  his  heir-at-law."  Now, 
here  is  a  transaction  of  considerable  magnitude  and  import- 
ance, for  which,  as  Mr.  Smith  proves,  he  received  instruc- 
tions for  the  preparation  of  the  instrument  from  the  deceased 
herself.  Though  her  behaviour,  therefore,  may  have  been 
eccentric,  odd  and  ridiculous, — even  absurd  ; — ^though  she 
may  have  been  silly  and  weak  ;  she  was  not  guilty  of  any 
act  of  insanity  at  this  time,  and  was  not  considered  by 
Mr.  Bonner  as  insane,  or  he  would  not  have  suffered  her 
to  execute  this  deed ;  and  although  Mr.  Bonner  may  now  be 
strongly  impressed,  from  what  has  transpired  since,  that 
she  was  of  unsound  mind  at  that  time,  I  cannot  but  think 
that  he  did  not  then  (in  August  and  October,  1829)  consider 
her  otherwise  than  of  sound  mind. 

In  the  intermediate  time  between  1826  and  October  1829, 
then,  looking  at  the  acts  of  business  she  performed  under 
the  superintendence  of  her  solicitors,  it  is  difficult  to  con- 
tend that  a  will  executed  by  her  could  not  have  legal  effect, 
there  being  nothing  to  impress  the  Court  with  a  notion  that 
her  habits  and  condition  of  mind  were  other  than  they  had 
been  during  the  earlier  part  of  her  life^  and  the  time  when 
the  Court  is  of  opinion  that  she  was  competent  to  acts  of 
business. 

In  November,  1829,  she  had  another  attack  of  her  disor- 
der, which  is  spoken  to  by  Mr.  and  Mrs.  Read,  and  by  Wil- 
liams, who  declare  the  deceased's  conduct  to  have  assumed 
the  charactei^  of  decided  insanity.  Williams,  who  had  de- 
posed to  her  conduct  in  1826,  says  she  recollects  one  night 
(at  the  end  of  1829)  that  the  deceased  had  a  fancy  that  King 
George  was  coming  to  sleep  at  the  house,  and  had  her  bed 
prepared  for  the  purpose,  and  wax  candles  put  in  her  bed- 


Wilton,  and  Dr.  Fletcher.  She  so  continued  till  Fe 
1880^  and  clearly  was  in  a  state  of  decided  delusion  o 
talking  of  things  that  had  no  real  existence^  fXHiBtii^ 
sions  on  the  wall,  and  so  on.  Mr.  Bonner  baa  ba 
mined  as  to  her  condition  at  this  time>  and  he  aays,  I 
over  to  Cheltenham  (where  the  deceased  then  was),  ^ 
Hitch  of  the  Lunatic  Asylum,  to  have  his  judgmei] 
the  state  of  the  deceased,  and  he  expressly  says,  he  foi 
*'  in  a  very  different  state  from  what  he  had  ever  si 
in ;  she  was  in  a  very  wild  and  disordered  state  of  mil 
manner  was  very  bold  and  incoherent,  and  she  kept : 
the  most  grotesque  grimaces ;"  and  he  came  away  i 
full  impression  that  she  was  insane. 
Of  the  medi.  Whilst  she  was  at  Gloucester,  in  January  and  Fe 
cal  witncwes.    i^^  ^y^^  ^^  ^^^^  j,y  ^^  ^^^  medical  men,  who  t 

opinion  as  to  her  condition,  not  only  then,  but  afVer  i 
returned  home  to  Cheltenham,  for  according  to  some  < 
she  was  then  still  labouring  under  some  of  the  delusi 
exhibited  at  Gloucester.  Dr.  Shute  was  the  person  U 
the  care  of  the  deceased  seems  to  have  been  more  | 
larly  intrusted.  Dr.  Hitch  occasionally  attended  h 
as  her  medical  attendant,  but  as  the  physician  of  the ! 
Asylum,  to  superintend  the  conduct  of  the  nurse,  wl 
had  recommended;  and,  as  he  says,  partly  from  a  v< 
tural  curiosity,  he  noticed  the  symptoms  of  the  de 
Dr.  Shute  says  he  found  her  labouring  under  m  dedi 
lusion  of  mind  upon  one  point ;  the  former  delui 
longer  existed ;  but  he  considered  her  insanity  as 
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IS  far  as  I  could  pei'ceive,  no  delusion  except  on  one       Avo.  8. 
On  all  other  subjects  she  talked  and  discoursed  ra-    ^I^L 
ly  and  sensibly.    Whilst  so  under  my  care  she  reco-        O^. 

from  that  delusion.  It  was  with  my  sanction  she 
led  to  Cheltenham ;  I  considered  her  then  recovered*** 
on  interrogatory,  he  distinctly  states  that,  at  the  time 
r  return  to  Cheltenham,  in  February,  1830,  she  was 
state  of  sanity,  and  competent  to  any  act  oi  business.** 
.  Hitch  difiers  in  some  respects  from  Dr.  Shute^  as  to 
:tent  of  the  deceased's  delusions ;  he  says  that  her  mind 
enerally  insane,  though  the  predominant  delusion  may 
been  confined  to  one  particular  subject.     He  says  :^ 

general  conversation  was  at  these  times  very  incohe* 
added  to  which,  there  was  great  physical  excitement^ 
:enerally  restlessness  of  deportment  under  the  treat- 
to  which  she  was  subjected.  Under  Dr.  8hute*s  m»- 
lent,  the  deceased,  after  a  time,  became  more  tran*^ 
her  conversation  had  no  longer  relation  to  what  had 
the  predominant  impression  of  her  mind,**  namely, 
le  Bishop  of  Gloucester  had  been  making  undue  ad- 
3  to  her.     He  can  recollect  no  other  delusion  under 

she  laboured,  but  '^  her  mind  was  evidently  generally 
>ed.**  He  says  the  deceased^  the  last  time  he  saw  her 
•us  to  her  return  home,  in  February,  1830^  had  not 

knowledge  been  pronounced  by  Dr.  Shute  to  be  of 

mind ;  but  Dr.  Shute  says  she  had  recovered.  ''  I 
3t  so  consider  her,"  Dr.  Hitch  says ;  ''  for,  although 
mtly  she  was  no  longer  the  subject  of  any  delusion, 
still  remained  some  confusion  of  mind,  and  a  partial 
ility,  which  I  considered  would  (as  afterwards  proved 
the  case)  eventually  lapse  into  fatuity  :*'  this  prophecy 
ot,  however,  fulfilled  till  nearly  ten  years  after,  and 
itch,  in  1836  and  1838,  negotiated  with  her,  and  took 
a  lease  of  some  land. 

\  evidence  of  the  other  medical  witness,  Mr.  William 
1,  son  of  Dr.Wilton,-^who  attended  the  deceased  when 
)oured  under  the  particular  delusion  to  which  I  have 
^d,— carries  it  somewhat  further.  Mr.  Wilton  says,  he 
\  looked  upon  the  deceased  as  crasy  or  insane.     He 
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Aug.  a       says  that  he  attended  her  when  she  was  under  restraint  it 
Mudwmi  y     Gloucester  in  1829  and  1830,  but  he  ceased  to  visit  her 
CViq/l.        after  the  10th  February,  1830,  when  she  returned  to  Chel- 
tenham.    She  had  then  become  more  cahn  and  nianageable; 
'*  but  so  far  as  my  recollection  serves  me,"  speaking,  there- 
fore, with  diffidence,  *^  there  had  no  improvement  odio^ 
wise  taken  place  in  the  state  of  the  deceased's  mind — I  am 
sure  that  none  had  taken  place  as  regarded  the  delusionf 
under  which  she  had  been   labouring ;  they  continued,  I 
know.     She  had  not  become,  nor  was  considered  or  pro- 
nounced by  myself  or,  as  I  believe,  by  either  of  the  other  m^ 
dical  men  attending  her,  to  have  become,  of  sound  mind. 
Her  delusions  continued  as  before.     Our  attendance  cessed 
merely,  to  the  best  of  my  knowledge,  because  it  was  |ffD- 
posed  to  remove  the  deceased,  or  to  put  her  under  other 
care."     Mr.  Wilton,  therefore,  differs  from  Dr.  Hitdi  and 
Dr.  Shute,  for,  according  to  him,  the  deceased's  delasioDi 
''  continued  as  before,"  yet  she  was  suffered  to  go  home; 
and  it  is  impossible  that,  if  she  had  been  in  that  state,  she 
would  have  been  suffered  to  return  without  a  person  to  take     | 
care  of  her,  whereas  she  returns  with  Elizabeth  Williams     ! 
only.     Ward,  the  nurse,  states  that  she  was  suffered  to  re-    j 
turn  home  because  she  had  been  made  calm  by  threats  of   f 
sending  her  to  the  Lunatic  Asylum,  and  that  it  was  only  oo   T 
that  ground  that  Dr.  Shute  permitted  her  to  return  to  Chd-  | 
tcnham.     But  this  very  witness,  Ward,  states  that  she  pr^  C 
vailed  upon  the  deceased  to  conceal  her  symptoms  of  insanitj  | 
from  the  medical  attendants,  by  threats  of  sending  her  to 
the  Lunatic  Asylum ;  that  she  did  conceal  them,  and  thefe* 
fore,  this  woman  must  have  been  a  party  to  the  deceptico. 
And  Mr.  Wilton  must  have  been  a  party  too.     But  can  I 
suppose  that  Dr  Hitch  and  Dr.  Shute  could  have  been  10 
deceived  ?     Dr.  Shute  had  shewn  previously  that  he  w« 
not  liable  to  such  deception,  and  I  cannot  think  that  he  is  1 
person  who  would  have  permitted  the  deceased  to  retan 
home  till  a  cure  was  effected,  or  that  she  could  have  beeo 
considered  insane  at  the  time  of  her  return — an  opinioD 
which  is  confirmed  by  the  conduct  of  Mr.  Bonner,  wb(^ 
being  her  confidential  solicitor,   had  taken  the  care  oA 
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custody  of  her  property  and  affairs,  and  upon  her  return       Aua.  8. 
borne*  he  gave  up  the  charge  to  her,  though  he  did  from    jfn^^  y 
that  time  consider  that  her  mind  and  intellects  were  not        Croft. 
what  they  had  been,  especially  as  to  money  matters.     He 
•ays  that  Mr.  Fletcher  was  of  opinion  that  she  was  well 
enough  to  go  back. 

But  it  was  evideDtly  rather  in  accordance  with  my  wish  on  the 
subject,  and  the  deceased's  own  repeated  desire,  than  any  opinion 
that  she  had  recovered  her  faculties,  that  the  permission  was  given. 
She  was  latterly,  before  she  left  Mr.  Wheeler's,  more  like  herself, 
more  restored  to  what  she  had  been  previous  to  her  attack  ;  bnt  it 
was  evident  that  she  was  nothing  like  the  woman  she  had  been ; 
she  had  evidently  become  much  more  weak  in  intellect.  From 
that  time,  with  the  decay  of  intellect  which  she  exhibited,  I  should 
have  hesitated  bringing  an  action,  or  preparing  a  deed,  or  doing 
any  important  matter  of  business  for  her,  without  taking  means, 
through  her  medical  man,  or  otherwise,  of  ascertaining  that  her 
mind  was  competent  to  the  act.  With  the  exception  of  this  failure 
of  intellect,  she  was  much  the  same  person  that  I  have  described 
her  to  have  been  before  the  attack. 

But  what  strikes  me  most  is,  that,  if  Mr.  Bonner  had  not 
oonaidered  her  of  sound  mind,  he  would  not  have  put  her  in 
possession  of  her  title-deeds  and  of  her  property.  The 
oonduct  of  Mr.  Bonner  at  that  time  is  what  the  Court  looks 
to,  not  his  opinion  now,  and  his  conduct  shews  that  he 
eonsidered  her  as  not  an  unfit  person  to  be  intrusted  with 
the  control  over  her  property.  I  am,  therefore,  of  opinion 
that  the  deceased^  on  her  return  to  Cheltenham,  in  Febru- 
ary, 1830,  had,  in  the  opinion  of  Mr.  Bonner,  returned  to 
ber  usual  state  and  condition,  and  Williams  proves  that,  after 
her  return,  the  deceased  was  pretty  much  in  the  same  state 
«s  before.  And  from  February,  1830,  she  continued  to  ma- 
nage her  affairs,  conferring  with  Mr.  Bonner,  receiving  her 
tents,  investing  her  dividends,  directing  letters  to  be  writ- 
ten to  her  tenants,  and  transacting  matters  of  business,  up 
to  November,  1839,  Mr.  Burrup,  one  of  her  solicitors,  re- 
marking that,  in  1837,  she  appeared  a  little  flighty. 

Now,  at  the  end  of  November  or  the  beginning  of  De- 
cember, she  became  again  insane^  and  continued  in  a  state 

VOL,  II.  3  o 
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Aua.  a  o£  fatuity  till  her  death.  But  the  interval  between  this 
jf^JI  ^  period  and  her  return  to  Cheltenham^  in  1830,  is  most  im- 
Crq/L  portant,  for  during  that  interval  this  will  was  executed,  io 
December,  1830 ;  it  is  in  her  own  handwriting,  and  came 
(as  the  Court  has  no  doubt  whatever)  from  the  cnstodj  of 
the  deceased  on  the  17th  December^  1839,  when  it  was  de- 
livered by  her  to  Mr.  John  Brand  Winterbotham ;  and  who- 
ever may  be  the  effect  of  the  paper,  it  is  clearly  the  emsnt- 
tion  of  her  own  mind,  thought,  and  suggestion,  for  no  one 
seems  to  have  been  previously  aware  of  its  existence.  This 
will  is  somewhat  of  an  extraordinary  character  ;  but  the  de- 
ceased herself  was  of  an  extraordinary  character ;  her  wbde 
conduct  was  marked  with  eccentricity,  and  led  many  to  con- 
clude that  she  must  have  been  insane. 

Before  I  consider  the  contents  of  the  will,  I  may  refer  to 
certain  exhibits  annexed  to  the  Allegation  and  the  Inter- 
rogatories.    [The  Court  here  read  and  commented  upon  t 
variety  of  documents, — receipts  for  rent,  and  letters  from  the 
deceased  to  her  tenants  and  bankers,  the  latter  dated  io 
1830, — running  down  to  26th  November  of  that  year.]    It 
is  quite  impossible  to  say  (these  letters  coming  down  to  the 
latest  period  of  time)  that  the  deceased  was  at  this  time  in- 
competent to  manage  herself  and  her  affairs,  notwithstand- 
ing she  may  have  been  absurd  and  eccentric,  more  so,  per^ 
haps,  at  one  time  than  at  others.     I  am  clear  that  she  was 
able  to  manage  her  affairs,  and  to  manage  them  to  the  best 
advantage.     Under  these  circumstances,  the  Court  comei 
to  consider  the  contents  of  this  will. 
Marks  of  ec-      Xhe   will   does  bear  marks  of  eccentricity ;   but  I  tm 
will.         °    ^  ^^t*  therefore,  to  say  that  the  deceased  must  be  considered 
to  have  been  insane.     It  has  been  said  that  from  a  rational 
act  rationally  done  you  may  infer  a  lucid  interval ;  that  this 
doctrine   was   held   in  Cartwright  v.  Cartwrighi ;   but  in 
Chambers  v.  Yatman*  the  Court  held  that  that  doctrine 
was  not  applicable  to  all  cases,  since,  if  pushed  to  the  fbl 
extent,  it  would  go  too  far.     Here  is  not  one  tittle  of  evi- 
dence to  shew  that  there  was  any  communication  between 

•  2  Curt.  4.15. 
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the  deceased  and  Mrs.  Mudway,  her  only  near  relation ;       Aua.  & 
there  is  no  evidence  of  any  regard  or  affection  between     -."J 
them,  and  there  is  nothing  which  renders  it  likely  that  the         Cr^, 
deceased  would  make  her  an  dbject  of  her  testamentary 
bounty. 

Now,  what  are  the  contents  of  the  paper  ?  To  be  sure.  Its  contents. 
£100  to  preach  a  sermon  at  her  interment  may  seem  a  large 
sam  ;  but  the  deceased  was  patroness  of  the  Living,  and 
the  will  imposes  duties  on  the  vicar,  and  it  may  be  that 
her  object  was  to  give  this  £100  as  some  compensation 
for  that  trouble.  I  do  not  find,  therefore,  any  thing  insane 
in  this ;  and  though  the  words  from  which  the  sermon  was 
to  be  preached,  or  similar  ones,  are  not  to  be  found  in  the 
Bible,  is  the  will  on  that  ground  to  be  a  nullity  ?  I  cannot 
say  that,  because  the  words  are  not  to  be  found  in  the  Bible, 
therefore,  the  idea  is  an  insane  one.  The  deceased  had 
been  unfortunate  in  being  brought  up  in  seclusion,  and  when 
she  considered  the  vanity  of  all  things  in  this  life,  she  thought 
of  these  words,  <<  I  leave  all  without  a  tear ;  nothing  in  this 
life  worth  regarding  did  I  ever  see."  There  is  nothing  ab- 
mrd  in  her  devoting  £500  to  a  monument  in  the  chancel ; 
there  may  be  vanity  in  it,  but  I  cannot  say  it  is  insane  and 
sounds  to  folly.  The  bequest  of  £1,000  for  communion 
plate,  for  the  church  of  a  small  village,  is  extraordinary ; 
but  can  I  say  it  is  insane  ?  It  may  be  given  with  a  very 
wrong  notion  of  what  plate  would  cost ;  and  the  £50  for  a 
damask  cloth  may  be  extravagant ;  but  I  cannot  say  it  is  so 
absurd  as  to  amount  to  a  demonstration  of  unsoundness  of 
mind.  None  of  the  other  bequests  can  be  considered  as 
indications  that  the  will  is  the  offspring  of  a  diseased  imagi"> 
nation. 

But  it  does  not  end  here :  the  deceased  lived  for  ten  years  Subsequent 
after  the  execution  of  the  will ;  for  a  long  time  after  its  J)*^  ^  ^^' 
execution  she  continued  in  the  possession  of  her  property 
and  the  management  of  her  affairs,  and  was  treated  by 
every  person  as  competent  thereto.  In  1831,  she  em- 
ployed Messrs.  Winterbotham,  as  her  solicitors,  in  a  variety 
of  business  transactions ;  she  opened  an  account  with  a 
hanky  and  gave  instructions  for  the  preparation  of  a  will, 
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AuQ.  a       and  nothing  can  be  more  clear  than  her  intention  to  be- 

Mm^au        q«*^^^    her   property  to  Richard  Wicks.      She   had  be 

Cnfi,  *     queathed  the  whole  of  her  personal  property  to  whatever 

person  should  prove  at  her  death  to  be  her  surviving  heir 

at  law ;  but,  in  1837,  she  declared  that  her  cousin  WilHam 

Wicks  (who  was  her  heir  at  law)  was  /'  a  great  rascil ;' 

she,  however,  changed  her  mind,  and  gave  the  personal  pro* 

perty»  in  addition  to  the  real  estate,  to  Richard  Wicks. 

Evidence.  Mr.  J.  B.  Winterbotham  states  that  he  became  acquainted 

with  the  deceased  in  1831,  and  that  from  that  time  to  1885, 

or  the  beginning  of  1836,  she  continued  to  employ  him  sod 

his  brother.     He  says,  judging  by  the  appearance  of  her 

house  and  furniture,  he  considered  the  deceased  a  penoD  of 

penurious  habits : 

She  was  a  person  of  some  singularity  of  manner ;  she  had  i 
short  way  of  speaking.  I  always  thought  her  a  person  of  consi- 
derable acuteness,  especially  so  far  as  concerned  her  own  intemt 
I  should  not  say  she  was  a  person  of  general  intelligence ;  I  shoald 
not  judge  she  was  a  person  of  much  education ;  bat  as  regarli 
her  interest  or  any  matter  of  business,  I  always  found  her  as  acste 
as  any  woman  could  be.  She  was  most  unquestionably  aware  d 
what  were  her  rights,  as  regarded  her  property  of  every  deMiip- 
tion,  and  she  was  as  sharp- and  determined  in  protecting  her  rights 
as  any  one  I  ever  knew.  So  far  as  came  within  my  knowledge^ 
she  at  all  times  managed  her  own  affairs  and  concerns;  she  did 
so  in  every  matter  that  I  had  to  do  with  her,  and  invariably  the 
did  it  rationally  and  sensibly.  Whenever  any  tenant  came  to  paj 
her  rent,  she  used  to  send  for  me  to  come  and  write  the  receipt 
for  her.  She  used  to  receive  the  money  herself,  and  herself  ligi 
the  receipt.  She  used  to  direct  me  to  look  into  the  tenants'  ac- 
counts of  deductions  for  repairs  and  other  things ;  she  alva^ 
entered  into  these  matters  herself,  making  inquiry  as  to  the  aatare 
of  each  deduction,  and  allowing  or  disallowing  it  as  she  was  satif* 
fied  of  its  being  a  correct  claim  upon  her,  or  the  contrary*  h 
the  various  matters  beside  in  which  we  were  concerned  for  ber, 
she  gave  us  all  necessary  directions  and  instmctions,  and  upoo 
them  we  acted. 

And  every  one  acted  in  the  same  way.  The  same  acoomt 
is  given  by  the  other  Mr.  Winterbotham*  He  then  speab 
of  the  preparation  and  execution  of  the  will  of  1833.    He 
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nys  the  deceased  came  to  their  office  and  saw  him  in  the       Aug.  8. 

first  instance,  and  requested  him  to  make  a  will  for  her,     j,/^ 

con6ned  to  her  real  estate,  devising  it  to  her  cousin,  Richard        c^ 

Wicks,  for  life,  and  afterwards  to  his  son  absolutely  ;  she 

said  she  did  not  know  where  he  resided,  but  described  him 

as  the  youngest  son  of  John  Wicks,  of  Frampton-on-Sevem, 

gentleman ;  that  she  said  she  wanted  the  will  confined  solely 

to  her  real  estate,  and  that  she  would  leave  (or  had  made) 

her  own  memoranda  as  to  her  personal  property ;  that,  afler 

the  deceased  lefl  him,  he  communicated  what  had  passed 

to  his  brother,  Mr.  Rayner  Winterbotham,  who  is  his  senior, 

who  suggested  that  it  had  better  be  one  entire  will,  disposing 

of  the  personal  as  well  as  the  real  property,  and  it  was  ar- 

ranged  that  the  matter  should  stand  over  till  the  deceased 

came  again,  according  to  appointment,  and  that  he  (Mr. 

R.  Winterbotham)  would  see  her  himself;  that,  on  the  8th 

August,  1833,  he  attested  the  execution  of  the  will,  with 

his  brother  and  Mr.  Wall ;  that  the  deceased  then  took  pos- 

aesaion  of  the  will,  and  he  saw  no  more  of  it  till  the  17th 

Deconber,  1839^  when  she  delivered  it  to  him  with  the  other 

papers. 

Mr.  Rayner  Winterbotham  has  likewise  been  examined, 
and  his  evidence  is  to  the  same  effect  as  that  of  his  brother. 
He  says  he  prepared  the  will  from  instructions  which  he 
received  personally  from  the  deceased's  own  mouth ;  that 
she  mentioned  to  him  on  the  occasion  that  William  Wicks 
was  her  heir  at  law,  and  he  believes  that  she  assigned  some 
reason  why  she  did  not  leave  him  any  part  of  her  real 
estate,  and  why  she  had  the  will  confined  to  her  real  estate ; 
that  he  is  confident  he  should  not  have  prepared  the 
will,  confined  to  real  estate,  and  appointing  no  executor,  if 
she  had  not  assigned  some  reason  for  its  being  done  in  that 
form ;  that  his  impression  is,  that  he  prepared  the  will  in 
her  presence^  and  she  executed  it  in  his  presence  and  that 
of  his  brother  and  Mr.  Wall.  This  witness,  as  well  as  his 
brother,  entertained  no  doubt,  at  the  time,  that  the  deceased 
was  of  perfectly  sound  mind,  memory,  and  understanding. 

Now,  this  will  purports  to  devise  all  her  real  estate  to  Will  of  183a 
her  cousin,  Richard  Wicks,  youngest  son  of  the  late  John 
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Aug.  a       Wicks,  of  Frampton-upon-Severn,  gentleman,  for  the  term 

,,  ~;  of  his  natural  life,  and  after  his  death,  to  his  eldest  sod,  hii 

Mudwav  V.  .    . 

Croft,       heirs  and  assigns,  for  ever ;  it  is  dated  the  8th  August,  1833; 

it  is  signed  by  the  deceased  and  attested  by  the  two  Metm. 
Winterbotham  and  Mr.Wall:  therefore,  this  will  is  infaTOur 
of  the  very  individual  to  whom  by  the  will  of  1830  she  hsd 
given  the  whole  of  her  personal  property ;  and  as  in  the 
will  of  1830  she  had  directed  that  all  that  property  should 
go  to  the  person  who  would  have  taken  her  real  estate^  if 
this  will  had  not  been  made,  so  she  alters  that  will,  bj 
griving  her  personal  property  to  the  same  individual  to  whom 
she  gave  the  real  estate. 
Disposition  Now,  did  the  deceased  adhere  to  the  disposition  contained 
dwl^d.'^  ^^  ^^  ^^^^  ^^®  papers  ?  In  1837,  she  spoke  to  Mr.  Bumip 
about  making  or  altering  her  will^  but  as  he  thought  her  t 
little  flighty  just  then,  he  put  her  off;  but,  with  this  ex- 
ception, there  is  no  appearance  of  any  intention  of  devia- 
tion from  this  disposition,  and  she  retains  the  custody  of  the 
two  papers  till  the  17th  December,  1839,  when  she  deli- 
vered them  to  Mr.  J.  Winterbotham,  and  desired  him  to 
have  copies  made  of  them,  and  he  did  so.  The  Court  is 
satisfied  that  the  papers  were  delivered  by  the  deceased  to 
Mr.  Winterbotham,  and  that  the  paper  of  1830  is  in  tbe 
same  plight  and  condition  in  which  it  was  when  delivered  to 
him  ;  and  having  been  in  her  possession  and  adhered  to  for 
so  many  years,  without  variation  or  deviation,  this  is  some- 
thing to  shew  that  the  deceased  was  capable  of  understaud- 
ing  what  was  done,  and  though  Mr.  J.  Winterbotham  saj9 
he  will  not  depose  that,  in  1839,  she  was  of  sound  mind, 
or  that  he  would  have  taken  instructions  from  the  deceased, 
that  must  not  reflect  back  too  far,  to  shew  that  she  was  in- 
sane in  1830  because  she  was  so  in  1839.  It  is  her  conduct, 
sane  or  insane,  which  the  Court  must  look  at,  to  see  that 
the  paper  was  not  improperly  taken  possession  of,  and  that 
it  was  in  the  condition  it  is  now  in,  rendered  so  by  the  act 
of  the  deceased  herself,  who  said  that  the  part  torn  or  cut  off 
was  so  removed  because  the  legatee,  whose  legacy  was  writ- 
ten there,  had  died. 

The  will  bequeaths  £500  to  the  person  that  should  keep 
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the  will,  and  Mr.  J.  Winterbotham  may  be  entitled  to  this       Auo.  a 
legacy  as  the  depositary  of  the  will.    If  he  has  a  claim     ^m^ZT^ 
under  this  bequest,  he  has  released  his  interest  for  £300^         Croft, 
payable  by  instalments,  which  renders  him  competent  to  be 
examined  as  a  witness.     I  see  nothing  in  this  to  reflect  upon 
this  gentleman,  though  it  might,  perhaps,  have  been  more 
satisfactory  if  the  legacy  had  been  released  for  a  nominal 
consideration  ;  but  I  am  of  opinion  that  there  is  nothing  in 
the  conduct  of  the  Messrs.  Winterbotham  that  calls  upon 
the  Court  to  express  any  doubt  as  to  their  evidence. 

I  am  of  opinion,  therefore,  that  this  is  the  will  of  a  ca-  The  will  of  a 
pable  testatrix,  though  a  very  eccentric  one,  and  her  will  «JP*^1®  *«•*■- 
partakes  of  that  character ;  but  there  is  no  reference  in  it 
to  the  predominant  subject  of  delusion  or  of  diseased  ima- 
gination ;  and  though  it  is  said,  and  truly,  that  it  is  not 
absolutely  necessary  that  the  will  should  be  the  actual  off- 
spring of  delusion,  if  the  deceased  was  insane,  still  it  is  a 
circumstance  which  tends  to  support  the  paper,  that  there  is 
DO  reference  in  it  to  what  is  admitted  to  have  been  the  predo- 
minant subject  of  delusion  when  she  was  of  unsound  mind. 
I  am  of  opinion  that  the  paper  of  10th  December,  1830,  is 
entitled  to  the  probate  of  the  Court,  and  I  decree  adminis-      Administra- 

tration  with  will  annexed  to  Sir  A.  D.  Croft,  the  Committee  *'®"  ^*  ^" 

decreed. 
of  the  universal  devisee  and  residuary  legatee,  who  is  a 

lunatic.     Under  the  circumstances,  I  am  clearly  of  opinion 

that  the  costs  must  be  paid  out  of  the  property,  as  the  case  Costs. 

is  one  which  required  to  be  sifted. 

Proctors  x—Voynier^  for  the  next  of  kin ;  /F.  Townsend^  for  the 
residuary  legatee. 


October  3. 

In  thk  Goods  op  Sarah  Gardiner,  widow,  dec —  a  will,  writ- 
Moiionj  ex'parte, — The  deceased  died  10th  September,  1843,  ^^  on  the  first 
having  executed  her  will,  with  a  codicil,  the  former  bear-  of  a  sheet  of 
ing  date  22nd  July,  1843,  the  latter  lOth  August,  1843,  pap«r,  the  sig- 
appointing  her  sons,  T.  G.  and  W.  G.,  executors.  The  wiU  cwed and  wit^ 
is  written  upon  ihejirst  and  third  sides  of  a  sheet  of  letter-  neties  being  on 
paper,  the  whole  of  the  disposition,  and  the  date,  with  the  refcTOdlto"ln  a 
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Oct.  a       attestation-clause  (continuously  written,  that  is,  withoat  a 
^    7 —  .     break,  after  the  date)  ending  at  the  bottom  of  the  third  side, 
SO  as  not  to  leave  sutncient  room  there  conveniently  tor  tae 
wbsequeiuco.  gigng^u^es  of  the  deceased  and  of  the  two  witnesses,  which, 
ted  to  probate,  with  their  respective  seals,  were  affixed  at  the  lower  part  of  the 
second  side  of  the  paper,  which,  otherwise,  wcmld  have  been 
Mank.    The  codicil,  which  refers  to  the  will  by  date,  and 
expressly  declares  it  to  be  a  codicil  to  such  wiU,  is  likewise 
written  on  the  first  and  third  sides  of  a   sheet  of  letter- 
paper,  but  the  signatures  are  at  the  end  of  the  codicil,  on 
the  third  side.    The  property  was  between  £800  and  £900. 
Motion.  Waddilove,  D.,  moved  for  probate  in  common  form  to  the 

executors. — ^The  codicil  expressly  refers  to  and  ratifies  the 
will ;  but,  independently  of  this,  the  execution  may  he 
taken  to  be  in  the  spirit  of  the  Statute,  and  the  witneaei 
depose  that  the  names  were  signed  on  the  second  side  of  the 
paper,  '^  in  consequence  of  the  will  and  the  clause  of  atte^ 
tation  finishing  at  the  very  bottom  of  the  third  side,  and 
sufficient  room  not  being  left  for  the  deceased's  signatuRit 
the  immediate  foot,  and  that  the  deceased,  in  so  mgim§ 
her  name,  meant  and  considered  it  to  be  at  the  end  of 
the  contents." 

DicREx.  The  Surrogate  (Dr.  Daubeny). — There  is  no  difficaltj 

in  the  case.  The  only  question  is,  whether  the  will  is  signed 
at  the  foot  or  end.  There  was  no  room  on  the  third  side,  and 
she  signed  on  the  second  side,  at  the  bottom,  contiguous 
to  the  attestation-clause,  and  it  must  be  considered  that  she 
signed  at  the  bottom  of  the  will. 
Probate  granted. 
Stokes,  Proctor. 


END  OF  TRINITY  TERM,  AND  OF  THE  SITTINGS 
AFTER  TERM. 
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MICHAELMAS   TERM,    1843. 


VretogatiH^  <2tourt  of  ^anuvtnvv. 

November  7. 

N  THE  Goods  of  John  White,  dec. — Motion^  es-parte.      Attestation. 

'he  deceased  in  this  case  died  on  the  29th  August,  1848.  TwowitncMjw, 

'^         ,  a  man  and  bis 

will,  which  bore  date  29th  March,  1843,  and  appointed  wife,  called  to 

wife  executrix   and  residuary  legatee,  purported  to  be  *^®"*  *  ^*^[ 

ularly  signed  and  attested  by  two  witnesses,  but  it  ap-  scribes  both  his 

red  that  one  of  the  witnesses,  J.  C,  signed  not  only  his  ?y^  "."?«  ■^ 

.  w^  ^     « .       .1.    hw  wife's:  — 

1  name,  but  that  of  the  other  witness,  F.  C,  his  wife.  Held,  that  this 

0  was  present  at  the  same  time.     The  question  was,  whe-  »«.  "®*  ■  f^- 

,  .  ,.  .  1     1     a  pliance  with 

r  this  was  a  compliance  with  the  Statute.  the  Act. 

haggard,  D.,  moved  for  probate. 

liR  H.  Jenner  Fust. — It  is  quite  impossible  that  the  Court  DacBKi. 

1  grant  probate  of  this  paper.  The  will  is  regularly  writ- 
,  and  there  are  two  witnesses'  names  subscribed,  as  attest- 
:  the  will ;  but  it  turns  out  that  J.  C.  signed  his  own  name 
attesting  the  execution  of  the  will,  and  his  wife's  name 
.  Both  parties  were  present  at  the  same  time,  and  if  the 
fe  had  subscribed  her  own  name,  there  would  have  been 
lue  execution.  The  question  is,  whether,  by  the  Statute, 
C.  had  authority  to  subscribe  his  wife's  name.  The  words 
the  Act  are,  **  such  signature  shall  be  made  or  acknow- 
ged  by  the  testator  in  the  presence  of  two  or  more  wit- 
wes  present  at  the  same  time" — if  the  Act  had  stopped 
re,  this  would  have  been  a  due  execution  ;  but  it  goes 
:  "and  such  witnesses" — in  the  plural  number — "shall 
ascribe  the  will  in  the  presence  of  the  testator."  Now,  it 
tears  that  J.  C.  did  subscribe  the  will,  but  his  wife  did 
rOL,  II.  3  p 


Taker,  Proctor. 


A  witness 
haying  attested 
a  will  appoint- 
ing him  univer- 
sal legatee  in 
trust  for  the 
benefit  of  the 
widow: — Held 
that  his  being 
an  attesting 
witness  did  not 
render  such  be- 
quest null  and 
▼Old,  under  sec. 
15  of  the  Stat, 
which  contem- 
plates a  bene- 
ficial interest  to 
the  party. 

DiCRKE. 


In  the  Goods  of  James  Rydbr,  dec. — Motion 
— The  deceased  died  27th  April,  1843,  having  e: 
will  the  day  before,  which  had  no  attestation-cl 
the  subscribed  witnesses  deposed  that  the  exec 
conformable  to  the  Statute.  The  will  named  no 
but  appointed  the  deceased's  brother,  F.  R.,  uni 
gatee  in  trust  of  the  whole  property  for  the  wido 
was,  however,  one  of  the  attesting  witnesses,  and 
tion  was,  whether,  under  the  Statute,  F.  R.  was  nc 
disqualified  to  act  as  legatee  in  trust. 

fVaddilove,  D.,  moved  for  administration,  with 
nexed,  to  F.  R.,  as  universal  legatee  in  trust  for  t 
of  the  widow. 

Sir  H.  Jenner  Fust — The  question  is,  whet! 
being  an  attesting  witness  to  this  will,  the  bequei 
is  not  null  and  void ;  if  so,  he  would  not  be 
as  universal  legatee  in  trust,  to  take  the  ad  mi 
with  the  will  annexed.  The  16th  section  of  th 
enacts : 

That  if  any  person  shall  attest  the  execution  of  a] 
whona  or  to  whose  wife  or  husband  any  beneficial  devii 
estate,  gift,  or  appointment,  of  or  affecting  any  real  o 
estate  (other  than  and  except  charges  and  directions  fo 
ment  of  any  debt  or  debt*)  shall  be  thereby  given  or  n 
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According  to  my  understanding  of  this  clause,  the  inte-       Nov.  7. 
est  must  be  a  beneficial  interest  to  the  party,  to  render  the      hJTT  j--. 
ie()iie8t  Toid.    Now  F.  R.  is  only  universal  legatee  in  trust 
[>r  the  benefit  of  the  widow.     I  am  of  opinion,  therefore^ 
bat  F.  R.,  having  no  beneficial  interest  under  the  will,  is     Motion 
ntitled  to  administration  with  the  will  annexed,  notwith-  fi?™"*^* 
tanding  he  is  an  attesting  witness. 

Auiteriy  Proctor. 


JiCKLiNG  V,  BiRCHAM  AND  Rbad. — Act   on    Petition, —    Inyentoryand 
'he  deceased  (a  person  named  Moore)  died  in  September,  ^  ^^""at~the 
818,  having  made  a  will,  appointing  two  executors,  who,  suit  of  a  credi. 
1  January,  1819,  duly  proved  the  will  in  this  Court.     In  J^^'^^^^^gJ 
anuary,  1843,  a  Citation  issued,  calling  upon  the  executors  of  an  action  at 
>  exhibit  an  Inventory  and  Account,  at  the  suit  of  Nicholas  ^^^»  ^  J*"^ 
ickling,  a  creditor.     It  appeared  that,  in  1807,  Jickling  ad-  of  the  testator. 
anced  to  LordF.  a  sum,  for  which  an  annuity  of  £66.  13^.  4<f. 
ras  by  deed  stipulated  to  be  paid,  and  the  deceased,   a 
3licitor,  through  whom  the   negotiation  passed,  was  ap- 
ointed  a  trustee  to  receive  and  pay  over  the  annuity.    In 
809,  Jickling  not  being  satisfied  with  the  security,  Moore 
the  deceased)  gave  him  a  guarantee,  covenanting  to  pay  the 
nnuity   in   case   of  default  by  the   borrower.      He  (the 
ieceased)  died  in  1818,  up  to  which  date  the  payments 
lad   been  regularly  made.     In  1838,  Lord  F.,  the  grantor 
€  the  annuity,  died,  at  which  time  eighty  quarterly  pay- 
aents  were  due,  none  having  been  made  from  1818  to  1838. 
n  1842,  an  action  upon  the  guarantee  of  1809  was  brought 
igainst  the  executors  of  Moore  in  the  Court  of  Queen's 
3ench,  to  recover  £1,333. 6*.  8</.,  the  amount  of  the  annuity 
mpaid,  which  action  was  still  depending,  though  stopped  by 
in  injunction  or  interlocutory  order  from  the  Court  of  Chan- 
try.   An  application  was  now  made  ot\  behalf  of  Mr.  Jick- 
ing,  in  the  character  of  creditor,  for  an  Inventory  and  Ac- 
rount  of  the  estate  of  Moore,  the  deceased,  from  his  execu- 
or 8,  to  ascertain  the  assets. 

Jenner,  D.,  for  the  executors.  Considering  that  the  testa-  Aegumemt. 
or  died  so  far  back  as  1818 ;  that  the  executors  passed  their 
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Nov.  7. 

JickUng  r. 
Bircham, 


JOIKIMKIIT. 


accounts  at  the  Stamp  Office  in  1824,  prior  to  which  no  legs! 
demand  had  been  made  on  them ;  that  Jickling  was  in  con- 
stant communication  with  the  executors,  and  when  com- 
plaints were  made  by  him  of  the  non-payment  of  the  an- 
nuity, they  always  told  him  that,  if  it  was  intended  to 
make  the  estate  of  Moore  responsible,  the  demand  would 
be  opposed ; — considering  all  these  circnmstaDces,  there  ii 
sufficient  reason  for  the  Court's  exercising  its  discredoD  and 
refusing  the  application  for  an  Inventory  and  Account  It 
is  sworn  that  no  assets  remain  to  administer ;  the  debt  itself 
is  not  admitted ;  we  deny  Jickling  to  be  a  creditor ;  we  ad- 
mit the  execution  of  the  deed,  but  not  its  validity,  to  deter- 
mine which  is  the  object  of  the  action  in  the  Court  cf 
Queen's  Bench,  and  it  may  turn  out  that  Jickling  is  no 
creditor  at  all. 

Harding,  D,,  contr^,  stopped  by  the  Court. 

Sir  H.  Jenner  Fust. — The  executors  contend  that  the 
estate  of  Moore,  the  testator,  is  not  liable ;  that  this  never 
was  a  debt ;  or,  if  it  was,  it  is  barred  by  lapse  of  time^  i* 
that  Jickling  is  not  entitled  to  come  before  this  Court  aii 
creditor.  Now  it  is  the  duty  of  all  executors  to  exhibit  as 
Inventory  and  Account  when  called  upon  to  do  so,  and 
although  the  Court  has  exercised  its  discretion,  where  i 
great  lapse  of  time  has  occurred,  to  decline  calling  fcnr  ii 
Inventory  and  Account,  yet  I  do  not  know  that  the  Court 
can  take  upon  itself  to  say  that  there  is  no  demand  upon  tk 
estate  where  there  is  an  action  depending  in  a  Court  of  Laf' 
The  object  of  the  Account  is  to  shew  whether  there  are  asj 
assets  in  the  hands  of  the  executors,  not  to  determine  wbft 
is  the  nature  of  the  debt,  whether  a  specialty  debt  or  a  debt 
of  any  other  kind ;  that  is  to  be  determined  by  a  Court  of 
Law.  The  duty  of  this  Court  is  to  require  an  Inventory  and 
Account,  in  order  to  shew  what  funds  there  are,  and  is  tbf 
Court  to  hold  its  hand,  and  not  give  the  party  an  opporto- 
nity  of  ascertaining  the  state  of  the  funds,  and  whetbff 
there  is  any  thing  in  the  hands  of  the  executors  or  not?  It 
.  is  sworn  that  they  have  no  assets — pUni  administrapenmt ; 
but  what  is  the  proof?  That  they  have  passed  their  aooountt 
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Stamp  Office,  and  that,  as  executors,  they  have  no       Nov.  7. 
unad ministered.      But,  as  executors,  they  may  have      ^  TTJ 
ver  to  themselves  the  surplus  of  the  deceased's  estate,      Bvcham! 
\  residuary  legatees  they  would  not  be  entitled  to  take 
rplus  till  all  demands  were  paid,  and  although,  as 
ors,  they  may  not  have  any  funds  in  their  hands,  as 
iry  legatees  they  may.     In  fact,  it  is  a  question  for  a 
of  Law  to  determine  whether  or  not  Mr.  Jickling  ever 
creditor  ;  what  is  the  nature  of  the  debt ;  whether  it 
red  by  the  Statute;  or  whether  there  is  any  other 
i  for  withholding,  disputing,  or  rejecting  the  claim, 
n  of  opinion  that,  the  grantor  having  died  in  1838, 
e  action  having  been  brought  in  1842,  there  is  not  a       Not  a  lapse 
;nt  interval  of  time  to  bar  the  action.     Moore,  the  tea-  ®^  '*™®  ^®  **"' 
having  died  in  1818^  up  to  which  time  the  accounts 
>alanced,  such  a  great  lapse  of  time  might,  under  ordi- 
ircumstances,  have  induced  the  Court  to  be  satisfied 
lie  passing  of  the  accounts ;  but  in  this  case  it  appears 
:  least  there  was  some  communication  between  Mr. 
im  and  his  solicitor  and  Mr.  Jickling,  as  to  his  claim ; 
3Te,  he  was  aware  that  Moore's  estate  was  considered 

and  that  a  demand  might  be  made  upon  him,  and  he 
lat,  when  the  demand  was  made,  it  would  be  resisted, 
arty  wants  a  constat  of  the  funds  ;  he  wants  to  know 
e  are  any  funds  before  he  incurs  further  expense,  and 
e  duty  of  Messrs.  Bircham  and  Read,  as  executors,  to     The  duty  of 
t  an  Inventory  and  Account,  shewing  that  the  assets  ^  ejSwt 'on 
»een  administered,  or  to  admit  assets  sufficient  to  an-  I.  and  A^  or  to 
he  demand  of  Mr.  Jickling.  **^»^  *»"«^ 

1  clearly  of  opinion  that  the  petition  of  the  executors     Their    peti- 
te rejected :  they  must  produce  an  Inventory  and  Ac-  ^^^^  rqected. 
or  admit  assets. 

Iters: — Shephardf  for  the  creditor;   Jermer,  for  the  exe- 


NOVEMBER    16. 

THE  Goods  of  Anne  Ashmore,  Widow,   dec. —      Attestation. 
I,  ex-parte.— The  deceased  died   19th  August,  1843,  ut^JJ^^fnt^tl 
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Nov.  16.      aged  86^  having,  in  1841,  executed  a  will,  whidi  wasdidy 

/~   ,      attested,  whereof  she  appointed  two  executors.    On  the 

16th  June,  1843,  she  went  into  a  small  bed-room,  aiQoimBg 

oAh^attesting  ^^^  ^"^^^  >"  ^^'^h  two  of  her  servants,  Ann  Cole  and  Eliia- 

witnesses,  who  beth  Sharpe,  were  employed,  with  a  paper  in  her  hand,  t0 

«!!!^«  ?Jl.!i!"  which  she  desired  them  (as  she  knew  they  could  not  write) 
women,  insert-  ^  ^  ^  ' 

ed  by  inadver-  to  put  their  marks,  which  they  did,  without  any  obaervados 

tence,  for  the  \^\^^  mhiie  as  to  the  nature  or  contents  of  the  paoper;  b«t 

name   of   one,  ^  '    • 

that  of  a  per.  one  of  them  (Cole)  saw  the  signature  of  the  deceased  apos 

'^Ht"— Held  ^*'  ^^'  ^^^  ^eaih,  a  codicil,  which  was  all  in  her  on 
that  the  attes'  handwriting,  was  found,  with  the  marks  (recognized  bj 
mion  was  suf-  thg  witnesses)  of  Ann  Cole  and  Elizabeth  Sharpe  affixed  to 
ficient  ,  «  .  ..11  1  1       J 

a  clause  of  attestation,  written  by  the  deceased,  and  a  de» 

signation  of  the  persons  whose  marks  it  purported  to  heir, 
as  <*  Elizabeth  Cummings,"  who  was  not  present  at  the  time 
(and  not  at  the  date  of  the  codicil,  though  she  had  been,  in 
the  service  of  the  deceased),  and  "  Elizabeth  Sharpe.** 
Motion.  R,  Phillmore,  D.,  moved  for  probate  of  this  paper  m 

sufficiently  attested.  The  marks  are  equivalent  to  the  sig- 
nature of  two  witnesses,  who  were  present  at  the  ssme 
time,  though  the  testatrix,  inadvertently,  owing  to  her  gieit 
age,  wrote  a  wrong  name  for  one  of  them. 

Decree.  Sir  H.  Jbnner  Fust.— The  drcum Stances  of  this  csK 

are  peculiar.  The  codicil  in  question  disposes  of  a  few 
small  articles  and  gives  legacies  of  £5  each  to  the  d^ 
ceased's  servants.  At  the  end  are  the  marks  of  two  attetf- 
ing  witnesses,  described,  in  the  deceased  s  handwriting,  one 
as  the  mark  of  '<  Elizabeth  Cummings,"  the  other  as  the 
mark  of  "  Elizabeth  Sharpe."  Now  it  appears  that  Eliis- 
beth  Cummings  was  not  in  the  house  at  the  time,  and  tint 
it  is  not  her  mark  which  the  paper  bears,  and  it  is  clear  that 
the  deceased,  through  inadvertence,  wrote  one  name  for  the 
other.  But  I  do  not  think  that  this  is  important,  as  the  tvo 
witnesses  swear  that  they  were  present  at  the  same  time, 
and  made  their  marks  in  the  presence  of  the  deceased  snd 
of  each  other.  I  think  this  is  a  sufficient  attestation,  though 
the  deceased  wrote  the  name  of  Cummings  instead  of  Cole. 
The  question   is,  whether  there  was  an   acknowledgment 
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The.  Iivitnesses  swear  that  the  paper,  which  is  all  in  the  de-      Nov.  16. 

eftsed*8  handwriting:,  was  produced  to  them,  and  one  of    .  .  , 

lem  says  she  saw  the  deceased  s  name,  which  is  at  the  end. 

'he  Court  has  already  held  that,  where  a  paper  is  in  the 

■ndwriting  of  the  deceased,  who  produced  it  to  the  wit-  • 

Sftses  at  the  time  of  attestation,  with  his  or  her  signature 

lereto,  and  the  witnesses  attest  it  at  the  deceased's  request, 

amounts  to  a  virtual  acknowledgment.    If  the  property  in 

OB  case  had  been  large,  the  Court  might  have  required  the 

ftper  to  be  propounded,  in  order  that  the  question   might 

9   argued ;    for  it  has  never  yet  been  argued.      In  Ilolt 

.  Gengft^  the  signature  was  concealeil.      I  think,  in  this 

lae,  where  the  property  is  so  trifling,  the  Court  may  hold     A  ytrtua]  ac- 

lat  this  was  a  virtual  acknowledgment  of  the  signature.        knowledgroent. 

T%offiaSy  Proctor. 


In  the  Goods  op  John  Pepper,  bec  —  Motion,  ex-parte. .  A  testator, 
The  testator  died  23th  September,  1843,  leaving  a  will  and  gui>8titution  o* 
■TO  codicils.  By  the  will,  dated  in  March,  1843,  he  ap- an  executor  and 
mated  R.  D.  andT.  B.  C,  executors  and  residuary  legatees  ^tM^llTJiilt 
■  trust.  In  the  first  codicil,  dated  in  August,  1843,  is  the  omits  to  name 
Mowing  passage:  TubsS  *" 

I  hereby  appoint  my  two  friends,  the  Rer.  R.  D.  and  Mr.  J.  R.,  ?!SreWthataB' 
•^ees  inntead  of  my  nephew  T.  B.  C,  I  put  out  as  one  trustee  by  the  terms  of 
^>  is  appointed  in  my  will,  and  that  the  said  J.  R.,  my  brother-in-  substitution,  It 
"»   have  full  power  to  act  with  the  Rev.  A.  D.  in  all  things  in  ^^  ^te^on 

"Vrill,  as  well  as  this  my  codicil  to  it,  and  be  paid  the  same  sum  (q     place    the 

v^  ineteen  guineas,  as   small  tokens  of  respect,  instead  of  my  party     substi- 

^Ihiew  T.  B.  C,  and  the  said  two  trustees  shall  be  paid  all  rea-  ^^^    ""  .  ?*® 

.  same    position 

^ble  charges  and  expenses  they  are  at  for  their  trouble  and  gg  d^^p^r^yf^ 

^^lling  expenses,  and  shall  not  be  answerable  for  any  loss  or  moved,  the for- 

rlect  which  may  happen  on  their  parts,  &c.  gj^  ^  ^^ 

l^he  testator  had  not,  however,  in  terms,  appointed  J.  R.  probate  as  exe. 
-^utor  as  well  as  trustee.     T.  B.  C.  had  renounced  the 
-tutorship. 

^ddams,  D.,  moved  for  probate  to  J.  R.,  in  conjunc-  Motiok. 
^>  with  R.  D.,  as  joint  executors   and  trustees.     It   was 

•   I  Notes  of  Ca.  572. 
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Nov.  16.      clearly  the  intention  of  the    tesUtor   to  substitute  J.  R. 
p  .      instead  of  T.  B.  C.  as  executor  as  well  as  trustee,  and  by 

the  words  *'  that  the  said  J.  R.  have  full  power  to  act  wi^ 
R.  D.  in  all  things  in  my  will/'  J.  R.  was  in  effect  consti- 
tuted a  co-executor  with  R.  D.^  in  substitution  of  T.  B.  C 

Dbckbi.  Sib  H.  Jbnnbr  Fust. — ^I  am  inclined  to   think  thtt 

this  is  a  substitution  of  J.  R.  as  executor.  In  the  will  the 
testator  appoints  *^  the  Rev.  R.  D.  and  Mr.  T.  B.  C,  exe- 
cutors of  this  my  will»  and  I  give  to  each  of  my  said  execo- 
tors  the  legacy  of  nineteen  guineas  each."  So  that  the 
legacy  of  nineteen  guineas  was  given  to  them  in  their  caps- 
city  of  executors,  eo  nomine.  In  the  codicil,  he  appoints  J.  R. 
instead  of  T.  B.  C,  with  ««  full  power  to  act  with  the  Rer. 
R.  D.  in  all  things  in  my  will,  as  well  as  this  my  codidl 
to  it/'  and  he  gives  J.  R.  the  legacy  of  nineteen  guineas  on 
the  same  ground  as  he  had  given  the  same  legacy  to  T.  B.  C; 
so  that,  beyond  all  doubt,  it  was  the  meaning  of  the  testator 
to  substitute  J.  R.  for  T.  B.,C.,  as  executor  as  well  as  trustee^ 
though  he  has  not  used  the  word  '*  executor."  I  think  this 
is  sufficient  to  constitute  him  executor  according  to  the  tenoi^ 
if  not  in  terms.  Under  these  circumstances  (particular^  ai 
^^S^  T.  B.  C.  has  renounced  probate),  I  am  of  opinion  that  I  en 
decree  probate  of  the  will  and  codicils  to  R.  D.  and  J.  R. 
as  executors.     iThe  Registrar,    To  J.  R.  as  executor  named 

y^^^  of  pro-  jn  ^jjg  codicil,  or  according  to  the  tenor  ?]     No,  as  executtf. 
Nicholson,  Proctor. 


Administra.  In  the  Goods  op  Chablbs  Fabbinoton,  dbg. — Matioh 
dons  arising  on  ^-p^fte.  The  deceased  was  for  many  years  a  seaman  in  the 
the  presumed  royal  navy,  and  when  absent  at  sea  constantly  correspooded 
not  heard  off^  ^^^  ^^^  father  and  mother.  In  December,  1815,  he  was 
26  years.  paid  off  from  H.M.'s  ship  Queen,  and  in   1816   he  entered 

the  merchant  service,  to  trade  to  the  Black  Sea.  In  Notco- 
ber,  1817,  a  letter  was  received  from  him,  dated  "  Aine> 
rican  brig  Herald,  Isle  of  France,  May  29,  1817,'*  addressed 
to  his  father  and  mother,  in  which  he  expressed  his  deter- 
mination to  return  home  if  he  could  get  a  ship  bound  for 
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England.  When  he  left  England,  in  1816,  he  kheW  h6  Was  Nov.  16. 
entitled  to  certain  prise-money,  and  that,  if  he  survived  his  jp^yfwj/toiLj:^ 
Either,  he  would  become  entitled,  on  his  father's  death,  to  a 
A  share  of  £500,  under  the  will  of  his  grandmother.  The 
&ther  died  in  May,  1820,  having  made  his  will  appoint- 
ing executors,  who  proved  the  same  in  that  year,  and  a 
few  days  after,  the  share  of  the  deceased  (C.  F.)  in  the  £500 
was  invested  in  his  name  in  the  purchase  of  £126.  6s,  3d. 
Three  per  Cent.  Consols ;  and  upon  the  death  of  one  of 
Ms  brothers  intestate,  in  April,  1825,  a  further  sum  of 
£25.  5s.  Sd.  stock  was  added  thereto.  No  information  had 
been  obtained  respecting  the  deceased  since  the  date  of  his 
letter  of  29th  May,  1817,  or  concerning  the  American  brig 
Herald,  and  the  prize-money  due  to  the  deceased  in  1816  had 
become  forfeited,  not  having  been  claimed  within  six  years. 
If  the  deceased  died  before  his  father,  no  part  of  the  £500 
bequeathed  by  his  grandmother,  would  have  vested  in  him, 
but  his  surviving  brother  and  sister  would  become  entitled 
thereto.  The  father,  by  his  will,  bequeathed  the  residue 
of  his  property  to  his  wife  for  life,  and  upon  her  death 
equally  amongst  his  children.  She  died  in  1836  intestate, 
so  that  the  beneficial  interest  in  the  deceased's  property 
irested  in  his  brothers  and  sisters,  either  of  whom  would  be 
entitled  to  the  administration  of  his  effects  (as  no  will  was 
forthcoming)  if  he  survived  his  father.  There  were,  there- 
ibre,  two  questions:  first,  whether  the  alleged  deceased 
^was  to  be  presumed  dead ;  secondly,  if  dead,  whether  he 
died  before  or  afler  the  death  of  his  father  in  1820. 

Jenner,  D.,  moved  for  administration  of  the  effects  of  Motiok. 
the  deceased  to  the  executors  of  the  father.  As  the  de- 
based had  not  been  heard  of  for  more  than  seven  years, 
the  presumption  of  law  is,  that  he  was  dead;  and  it  is 
i«asonable  to  presume  that  his  death  shortly  after  the  date 
-when  he  was  last  heard  of  (1817)  was  the  cause  of  his 
not  being  again  heard  of.  Doe  v.  Nepean.*  Webster  v. 
Birekman.f  The  brothers  and  sisters  of  the  deceased  vrill 
oonsent  to  the  motion. 

*  2  Mees.  &  W.  894.  t  13  Ves.  362. 

VOL.  II.  3   Q 


470  CONSISTORY  COUBT.  [MiclT. 

Nov.  16.  Sir  H.  Jbnnsr  Fust  considered  that  there  was  a  diffi- 

FarrmgUnLdsc  ^"^^  ^^  presuming  that  the  deceased   had  died  prior  to 

'  1820,  when   the  father  died,  and  it  was  on  that  assamp- 

tion  alone   that  the  executors  could  take    adminiitration; 

but  as  there  had  been  advertisements  for  the  next  of  Idn^ 

without  any  application,  and  as  the  brothers  and  siiteti 

were  prepared  to  consent,  on  such  consent  being  brought  in, 

Motion         the  Court  would  decree  administration  to  the  executors  of 

«™*^-  the  father. 

FoXy  Proctor. 


Con0i0tor9  fSontt  of  fLonHon* 

November  18. 

Suit  for  di-  Evans  v.  Evans. — Libel.  This  was  a  suit  for  divorce  by 
of'wueltyr^  reason  of  cruelty  by  Elizabeth  Price  Evans  against  Thonw 
wife  against     Evans  her  husband.  The  Libel,  which  now  stood  for  admis- 

to  leml  m?T'  1,  2,  3.  That  the  parties  were  married  in  1835,  cohabited  togf- 
per«^ortor^  ^^^^>  ^^  husband  and  wife,  till  13th  July,  1843,  and  bad  twoekil- 
¥176  past  al.  dren,  the  husband  being  a  wholesale  umbrella-maker  in  ^Iver 
**^d  -?"!l!^  8*'*®®^  London.  4.  That,  in  September,  1838,  the  wife  w» 
What  is'  re-  ****"^l*^d  by  paralysis,  and  in  the  November  following,  she  beinf 
quired  to  revive  much  enfeebled  thereby,  and  also  far  advanced  in  pregnancy,  tk 
condoned  cm-  husband  compelled  her  to  leave  his  house,  and  c:o  into  lodiniies*' 
elty.— Libelre-  x  •      u  •  •*•      *    4i,  j  •  j 

iected  Limehouse,  in  opposition  to  the  express  advice  and  reroonstraoce 

of  the  wife's  medical  attendant,  and  without  alleging  a  pretext 
5.  That,  in  February,  1839,  the  wife,  at  her  earnest  request  oi 
solicitation,  was  permitted  by  the  husband  to  retam  to  his  reti- 
dence,  where  she  was  shortly  delivered  of  a  still-born  child  ;  thai, 
notwithstanding  her  painful  and  dangerous  situation,  the  husband 
refused  to  allow  her  the  usual  care  and  attendance  of  a  oone 
during  any  part  of  her  confinement,  and  she  was  reduced 
occasional  services  of  the  only  servant,  who  (acting'  at  the 
tion  of  the  husband)  treated  her  with  great  neglect,  carelessness 
and  impertinence,  and  so  as  to  materially  affect  her  health  to^ 
retard  her  recover}'.  6.  That,  throughout  the  period  mentioned 
in  the  preceding  articles  (whilst  the  parties  cohabited  together)* 


a  none  j 

1  tothe  I 

iostip-  I 

eMoess  l-r 
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ife  was  not  allowed  by  the  husband  the  usual  number  of  meals,       Kot.  18. 

proper  and  sufficient  quantity  of  food  and  nourishment  thereat,  — 

wich  food  was  frequently  of  an  inferior  and  unwholesome  de-  •**»»». 

tion,  so  that,  in  consequence  thereof,  and  of  the  other  circum- 

:ea,  the  general  health  and  bodily  constitution  of  the  wife 

arially  declined,  until,  in  June,  1839,  for  her  own  protection 

the  improvement  of  her  health,  she  was  compelled  to  leave 

husband.    7-  That  in  August,  1839,  the  husband  being  one  of 

guardians  of  the   poor  for  the  united  parish  of  St  Alban, 

od-street,  and  St.  Clave,  Silver-street,  by  stratagem,  procured 

wife  to  be  taken  to,  and  confined  in,  a  workhouse,  belonging 

he  united  parish,  at  Peckham,  where  she  remained  in  con- 

nent  and   duresse  as    a  pauper  (under  the  directions    and 

tJgh  the  contri\-ance  of  the  husband)  until  January,  1842,  when, 

■  e  assistance  of  her  brother,  she  at  length  made  her  escape 

the  workhouse.  8.  That,  after  her  escape,  the  wife  resided 
Hous  places  without  receiving  any  support  or  assistance  from 
*Jsband,  but  entirely  subsisting  on  the  bounty  of  her  relatives 
Hends,  until  March,  1843,  when,  by  their  advice,  she  instituted 
^dings  for  restitution  of  conjugal  rights.  9.  That  a  citation 
dingily  issued  against  the  husband,  who,  in  obedience  thereto, 
'e   3rd  May,  1843,  consented  to  take  home  his  wife.     10. 

the  wife  accordingly,  on  the  4th  May,  1843,  returned  to  her 
•Qd's  house,  and  continued  to  live  there  till  the  13th  July, 

Avhen  she  was  again  compelled  finally  to  leave  the  same. 
*hat,  after  she  had  been  received  back,  as  aforesaid,  she  was 
^lled  by  her  husband  to  sleep  in  one  of  the  garrets,  three 
9  high^  notwithstanding  her  being  lame  from  paralysis, 
^  be  continued  to  sleep  separate  and  apart  from  her  in  the 
*t  and  best-furnished  bed-room ;  that  she  was  not  permitted 
■1C1  to  enter  any  of  the  rooms,  except  the  garret,  and  the  par- 
^herein  she  took  her  meals  with  him,  the  other  rooms  being 
eked  up  from  her ;  that  the  meals  were  supplied  under  the 
^ons  of  the  husband,  and  were  of  a  very  inferior  quality  and 
'iption,  and  by  his  express  order  generally  consisted  of  boiled 
notwithstanding  the  same  had  been  on  former  occasions 
^ptorily  forbidden  to  her  by  her  then  medical  attendants,  on 
Tound  of  the  same  being  injurious  to  her  health,  and  such  their 
tbition  was  well  known  to  the  husband ;  that,  immediately 
"  the  said  meals,  the  husband  uniformly  left  the  house,  for  the 
K>Be  of  having  other  and  better  meals  elsewhere,  and  did  not 
*^  home  till  a  late  hour  in  the  morning,  and  generally  in  a  state 
Kitoxication  ;  that  he  constantly  addressed  his  wife  by  the  ap- 
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pellation  of  **  whore,"  and  by  other  cruel  and  inealtiiig  epitkli» 
and  also  iDstigated  and  encouraged  his  lirother,  who  lived  to  tb 
same  house,  to  abuse  and  insult  and  otherwise  aonoy  her.  li 
That,  fr.»in  the  beginning  of  June  to  the  13th  Jaly,  1843,  the  hm- 
band  continued  the  same  harsh  and  cruel  hehaviour  towsrdi  !■ 
wife;  that  he  would  not  permit  her  to  go  out,  and,  to  prevent bcr, hi 
took  possession  of  the  key  of  the  street-door,  which  be  bjfl 
locked,  and  also  removed  the  walking-stick  or  crutch  bekiopif 
to  his  wife,  which  she  was  compelled  to  use,  owing  to  pbjiicJ 
weakness,  and  caused  the  sashes  of  the  windows  of  the  parkivio 
be  fastened  up,  and  the  windows  to  be  painted  white  out«ide;  tbt 
prior  to  and  during  the  aforesaid  period,  fresh  air  and  exercise M 
been  particularly  recommended  to  her  and  were  absolutely  neenniT 
for  her  health,  which  considerably  declined  in  conseqaenee  d 
such  confinement  and  duresse,  until  the  13th  July,  1843,  wiwi, 
having  found  the  street-door  unlocked,  she  left  the  house. 

Haggard,  D.,  against  the  admission  of  the  Libel ;  Cwimt 
D.^  in  support  of  it. 


Dr.  Lushinoton. — The  Citation  in  this  case  was,  at  tk 
suit  of  the  wife,  in  a  cause  of  divorce  by  reason  of  cnidlf 
and  adultery  on  the  part  of  her  husband.     The  Libd  no* 
offered  contains  no  charge  of  adultery,  but  it  is  contended, 
on  behalf  of  Mrs.  Evans,  that,  on  all  the  facts  taken  top- 
ther,  the  Libel  is  admissible  ;  and  that,  if  proved,  they  are 
sufficient  to  found  and  support  a  claim  for  separation. 
Facts  pleaded      The  Libel,  afler  pleading  the  marriage,  sets  forth  certain 
J^"^®^^™®!^y  circumstances  which  occurred  between    the   parties  to 
nation.  the  commencement  of  their  cohabitation  in  1835.      The  A 

article  pleads  that  the  wife  was,  in  that  year,  compelled  to 
leave  her  husband's  house  ;  the  5th  pleads  her  return,  kr 
confinement,  and  the  denial  of  the  assistance  of  a  mondilf 
nurse ;  and  the  6th  pleads  that  her  husband  refused  to  aUffv 
her  the  usual  number  of  meals;  that  her  provisions  wereoo- 
wholesome,  and  that  she  left  him,  and  went  to  reside  eli^ 
where.  The  7th  article  pleads  circumstances  of  a  very 
peculiar  nature,  for  it  alleges  that,  at  the  instance  of  hff 
husband,  from  August,  1839,  till  January^  1842,  Mis 
Evans  was  confined  in  tlie  workhouse  belonging  to  the 
united  parish  of  St.  Alban,  Wood  Street,    and  St  OUr^ 
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rer  Street^   at  Peckham.     Now  this  is  a  circumstance      Not.  IS. 

ich  produced  some  surprise  in  the  Court,  and,  for  the  _.     ~r 

pose  of  the  present  consideration,  I  will  presume  that 

circumstances  pleaded  are  sufficient  to  have  founded  a  ^j^g^  to  be»u? 

t  for  cruelty,  and  to  have  obtained  a  separation.    But  it  flcient ; 

mportant  that  I  should  now  look  at  what  was  done  by 

s.  Evans,  both  in  this  Court  and  on  her  return  to  cohabi- 

on. 

[n  March,  1843,  a   suit   was  brought  by  Mrs.  Evans  suit  for  retti- 

anst  her  husband  for  restitution  of  conjugal  rights.    No  [JJ^®"^""^  ^ 

Tee  (as  I  am  informed)  issued  from  this  Court;  but  Mr.  bitation, 

ans,  in  consequence  of  the  Citation,  consented  to  receive 

:k  his  wife,  and  she  returned  on  the  4th  May,  Now,  what 

s  the  effect  of  this  suit  for  restitution,  and  of  her  return 

cohabitation  ?     I  apprehend,  a  complete  and  perfect  con-  a  complete  con- 

lation  of  all   that  had  taken  place  before.     Whatever**''"*'*®"' 

j^ht  be  the  nature  of  the  cruelty — whether  it  consisted  of 

Bonal  violence,  or  threats  of  personal  violence,  or  such 

.tment  as  shewed  it  was  impossible  for  her  to  cohabit 

s  her  husband  with  safety ; — it  cannot  be  denied,  for  it  is 

V  beyond  all  doubt,  that  her  commencement  of  a  suit 

r-estitution  of  conjugal  rights,  and  her  returning  again  to 

^bitation,  amounted  to  a  complete  condonation.     Indeed, 

•ay  be  pressed  further  in  argument :  if  the  husband  was 

fty  of  cruelty,  and  did  so  conduct  himself  to  his  wife  that 

Sncurred  danger  to  life  and  limb,  it  is  a  most  extraordi* 

"^  mode  of  seeking  protection,  to  resort  to  this  Court  for  a 

i  tution  of  conjugal  rights,  and  to  return  to  cohabitation 

^  the  very  person  from  whose  conduct  such  danger  was 

^ehended :  and  therefore  the  proceeding  of  the  wife  does  and  affords  rea- 

•^d  strong  reason  to  believe  that  she  never  could  have  '**"  ^  believe 
. ,  ^  .,  "o    appreiien- 

^^dered  her  life  in  danger,  if  she  voluntarily  returned  to  sion. 

state  in  which  she  would  be  exposed  to  a  repetition  of 

^  treatment  without  protection.    I  am  bound  to  consider 

^aae  on  this  principle. 

Tow,  the  first  issue  in  the  cause  is,  has  any  thing  occurred 

«  the  parties  returned  to  cohabitation  together  which 

t\d  revive  the  cruelty  alleged  to  have  taken  place  before  ? 

9  subject  has  been  over  and  over  again  discussed  in  these 
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Nov.  la      Courts,  and  although  it  may  be  very  difficult  to  lay  down 
«        T,        any  precise  rules  of  universal  application,  yet  the  geDcnl 
principle,  recognized  by  various  decisions   (though  there 
To  revive  con-  may  be  some  exceptions)  is  that,  in  order  to  revive  cnidty 
there  mutt  ^  ^^^  ^^  ^^^  condoned,  there  must  be   something  of  the 
something     of  same  kind — it  is  not  necessary  that  it  should  be  so  strong  ai 
■•"*    °  •       the  original  cruelty — ^but  something  to  shew  that  the  hos- 
band  continues  of  the  same  disposition  and  in  the  same  stite 
of  mind,    and  that  there  is  a  well-grounded  fear  that  he 
would  be  guilty  of  the  same  acts  of  cruelty  originally  con- 
plained  of. 
Facts  plead-      I  now  proceed  to  the  second  part  of  the  Libel.     The  wife 
J^^"u*^"*"*  returned  in  May,  1843,  and  the  11th  and  12th  articles  cos- 
tain  charges  o£  alleged  cruelty  pleaded  to   have  occomd 
since  her  return.     The  first  averment  in  the  1 1th  artide  'n, 
that  the  husband  compelled  his  wife  to  sleep  in  one  of  the 
garrets  of  the  house,  notwithstanding  her  lameness,  occt* 
sioned  by  paralysis,  whilst  he  slept  apart  from  her  in  ano- 
ther and  a  separate  room.     Now  it  is  abundantly  dear  tbt 
this  charge,  standing  alone,  is  no  act  of  legal  cmdty,  siooe 
the  Court  cannot  undertake  to  compel  parties  to  sleep  in  one 
and  the  same  bed.     Then  it  is  alleged  that  she  was  not  po^ 
mitted  to  enter  any  other  room  of  the  house  except  the  pir- 
lour,  to  take  her  meals.     Now,  whether  this  be  ^  act  of 
harshness  or  not,  it  is  a  circumstance  which  cannot  cook 
within  any  definition  of  cruelty  ever  laid  down  in  theie 
Courts.     Then  it  is  pleaded  that  meat  of  inferior  qmlHy 
was  provided  for  her,  and,  by  the  express  order  of  the  hus- 
band, generally  boiled  beef,  notwithstanding  the  same  ba^ 
been  on  former  occasions  peremptorily  forbidden  by  her 
medical  attendants,  on  the  ground  of  its  being  injurious  to 
her  health,  which  prohibition  was  well  known  to  the  aid 
Thomas  Evans.     Now,  1  think  so  slight  a  circumstance  tf 
this  scarcely  ever  found  its  way  into  a  Libel  charging  crn^ 
against  the  husband,  and  it  is  quite  impossible  for  theCoort 
to  enter  into  an  investigation  of  such  a  circumstance,  go  0 
to  be  enabled  to  form  a  judgment  with  regard  to  it,  and  if 
sufficiently  proved,  it  is  equally  clear  that  it  would  be  im- 
possible to  hold  it  to  be  an  act  of  cruelty.     Then  the  LM 
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to  allege  that  the  husband  lefl  the  house,  and  did  Nov.  18. 
;  home  till  late,  generally  intoxicated,  when  he  ad-  £f,fuuy*Eoaiu. 
his  wife  by  gross  and  insulting  epithets.  Now, 
3xication,  unless  it  lead  to  personal  violence,  is  not 
;  to  support  a  charge  of  cruelty ;  personal  abuse 
/ery  reprehensible,  but  it  is  not  capable  of  being 
iubject  for  the  Court's  investigation.  I  have  no  he- 
n  saying  that  the  11th  article  does  not  contain  suffi- 
tter  for  the  revival  of  any  cruelty  which  may  have 
imitted  at  a  time  anterior  to  the  suit  for  the  restitu- 
onjugal  rights.  The  circumstances  pleaded  in  the 
cle  are  rather  extraordinary  circumstances^  extend- 
the  beginning  of  June  to  the  13th  July.  It  pleads^ 
d  terms  (what  is  absolutely  useless  for  the  purpose 
lit),  that  the  husband  continued  <*  the  same  harsh 
1  behaviour,"  and  that  he  encouraged  his  brother  to 
the  same  conduct  towards  her."  What  is  this  harsh 
1  behaviour  ?  No  evidence  could  be  taken  on  such 
3.  It  is  requisite  that  there  should  be  some  circum- 
>1eaded.  No  examiner  could  take  down  evidence  on 
3  so  worded  :  *'  That  the  said  Thomas  Evans  would 
lit  his  wife  to  go  out,  and  in  order  more  efiectually 
It  the  same,  he  took  possession  of  the  key  of  the 
or,  which  he  kept  locked  accordingly,  and  also  re- 
le  walking-stick  or  crutch  belonging  to  his  wife, 
ig  compelled  to  use  the  same  owing  to  physical 
3,  in  consequence  of  the  paralytic  seizure  before 
;d,  and  caused  the  sashes  of  the  windows  of  the 
:o  be  fastened  up,  and  the  windows  painted  white 
•utside."  Now,  I  believe  the  meaning  is,  that  the 
the  windows  were  fastened  so  that  she  could  not 
but  I  do  not  see  the  relevance  of  the  next  part : 
prior  to  and  during  the  period  aforesaid,  fresh  air 
rcise  had  been  particularly  recommended  to  and 
lolutely  necessary  for  her  health,  and  the  same  de- 
consequence  of  such  her  confinement  and  duresse, 
13th  July  last,"  when  she  left  the  house.  Now 
m  alleged  confinement,  happening  in  some  parts  of 
1  July,  during  which  time  she  was  not  permitted  to 
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Not.  la      leave  the  bouse.     I  am  of  opinion  that  tbii»  standing  alone, 
EvmuyEvmu  ^*  "°^  suflScient  to  revive  former  cruelty.     I  do  not  tay  thu, 
if  the  former  cruelty  had  been  of  a  different  descriptiaD ;  if 
there  had  been  groM  personal  violence,    and  blows  hid 
been  struck,  and  life  had  been  put  in  danger,  or  there  had 
been  threats  of  violence  and  other  things  of  that  kind  whidi 
is  characterized  as  severity  and  harshness  ;  I  do  not  say  tlirt 
I  should  not  have  thought  these  averments  shewed  the  re- 
viving of  the  cruelty  in  another  shape.     But  what  is  ther^ 
suit?     Certainly,  even  if  wliat  is  stated  in  the  Libel  witk 
regard  to  the  charge  of  confinement  in  the  workhouse  wat 
proved,  it  does  not  partake  of  the  character  of  violeiMC^ 
Not  sufficient  There  is  no  one  act  of  personal  violence — ^no  one  threit— 
to^ support  the  ,-|^hing,  in  short,  but  what  all  wives  must  take  their  chance 
of  when  they  take  upon  themselves  the  yoke  of  matrinoD/. 
I  am  clearly  of  opinion  that  it  is  my  duty  to  stop  tliii 
Libel  rqected.  litigation,  and  I  reject  this  Libel. 

Proctors : — fP^ills,  for  the  wife ;  Rin^y  for  the  bosband. 


fHigfj^  ffourt  of  ftHtniralts* 

November  24. 

Collision.—  The  "  Traveller."— Cfltt^e,  6y  Plea  and  Proqf.—Tk 
leU^Bxe^  'ap^  schooner  Yarm,  of  48  tons  and  three  men,  heavily  laden  with 
proaching  each  grain  (oats),  from  Bridlington  to  London,  and  the  brig 
b  the  ""lighted  Trave/Zer,  of  113  tons,  a  collier,  in  ballast,  proceeding  froo 
danger  ofa  col-  Lynn  to  Hartlepool,  in  the  night  of  the  4fth  January,  wbeo 
lision,  Pi^per  ^ff  ^j^g  Spurn  Light,  came  in  collision,  in  consequence  d 
taken  to  avoid  which  the  schooner  was  so  severely  damaged,  that  she  9O0Q 

it,  and  at  night,  afterwards  sank.     For  this  damage,  the  owners  of  the  Yer* 
even  if  the  ves-         ,     ,      ^        ..  r«,       ^  .,.,«.. 

sel  on  the  star-  sued   the  Traveller.     The   Court  was  assisted  by  Tnmty 
board  tack  has  Masters.* 

the  wind  free,         .  ,,  _  ,   ••  , .  t%      *.       »      »^  **.    t  i. 

itistliedutyof      Addamsy  D.,  and /co6tiMOft,  D.,  for  the  rami;  Sir  Jo» 

fJ^^tolikto  ^^^'  Q-  ^''  *°^  Harding,  D.,  for  the  TraveUer. 
give  way. 

*  Captain  Rees  and  Captain  Gordon. 
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Db.  Lushinoton  (addressing  the  Trinity  Maslefs).-^      Nov.  24. 
^tlemen»  I  apprehend  that  the  true  question  in  this  case      t^^^ 
which  of  the  two  vessels,  under  the  circumstances  de- 
ied  in  the  evidence,  ought  to  have  kept  ks  wind,  and  •^"'»<»*'*'"- 
ich  ought  to  have  given  way.     The  facts  of  t)i^  case  are 
iaunly  embarrassed  by  the  great  contradictions  in  the  evi- 
^»  on  both  sides ;  and  not  only  is  the  evidence  itself  con- 
Imetory,  but,  with  respect  to  some^f  the  statements  maide 
behalf  of  the  vessel  proceeding  in  this  cause,  there  is  a 
^ v^nce  between  the  plea  originally  given  in  and  the  evi- 
:^<  given  by  the  witnesses ;  and  there  is  also  between  the 
Loesses  themselves  some  discrepancies  in  their  «tatements« 
"^vill  first  briefly  state  what  is  the  case  on  the  purt  of  the     Case  of  the 
Bi,  and  what  is  the  evidence,  so  far  as  I  think  it  is  im-     ^'^ 
^Knt,  to  support  that  statement.    This  vessel  was  proceed- 
Oom  Bridlington  to  London ;  she  was  on  the  starboard 
<»  her  course  being  S.,  with  the  wind  (according  to  her 
^^nent)  W.S.W.,  and  the  [dace  of  collision  was  after  she 

'passed  the  Spurn  Light,  and  which  bore  W.  and  by  N. 

continued  her  course,  having  hailed  the  Traveller  to  put 
bielm  a- weather,  which  the  Traveller  did  not  do,  but  kept 
^2our8e.  This  is  the  statement  in  the  Libel ;  but  in  the 
^^mce  given  on  behalf  of  the  Yarmt  the  collision  is  attri- 
--^  u6t  merely  to  the  Traveller  having  kept  her  course^ 
^%jo  her  hflving  put  her  helm  to  leeward.  Now,  according 
^  J  view  of  this  case,  supposing  the  matter  rested  here, 
»  has  been  argued  by  the  Counsel  for  the  Traveller,  I  do 
^ay  that  the  difference  of  statement  between  the  Libel 

the  evidence  is  of  great  importance,  because,  if  it  were 
^uty  of  the  Traveller  to  give  way,  whether  she  omitted 
ive  way,  or  put  her  helm  the  wrong  way,  is  of  no  im- 
:^<mce — she  would  be  equally  to  blame. 

*^lie  Traveller  puts  her  case  in  this  way : — t^iat  she  was  on     Case  of  the 
^^rage  from  Lynn  to  Hartlepool ;  that  she  was  on  the  lar-  ^^''^^' 
t*d  tack ;  that  her  course  was  N.  and  by  W.,  the  wind 
by  N.  to  W.N.W.,  but  that  her  course  varied  as  the  wind 
t^ged ;.  that  the  Yarm  was  hailed  to  go  to  the  windward, 

therefore,  in  the  judgment  of  those  on  board  the  Tra- 

'^t^.  II.  S  R 
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Nov.  Si.      velUr^  the  duty  of  the  Yarm  was  to  give  way^  and  her  own 
jCZjOgr      ^"^  ^^  ^  keep  her  course,  as  she  states  she  did. 

Let  us  now  consider  what  was  the  position  of  these  fo* 
sels  when  they  were  first  seen  from  each  other.     On  the  fiat 
of  the  TravdUr,  it  is  stated  that  the  Yarm  was  descried 
ahout  two  points  and  a  half  on  her  lee  bow  ;  on  the  part  of 
the  Yarm,  the  statement  is  of  a  contrary  nature.    I  do  not 
think  it  is  necessary  to  enter  minutely  into  the  qaesdon  » 
to  which  of  these  statements  is  correct,  for  the  folUnrisf 
reasons  :~-In  the  first  place,  it  would  be  scarcely  possible  to 
ascertain  the  facts  from  the  evidence ;  and  secondly,  1  take 
it  that  it  has  been  clearly  laid  down  by  the  gentlemen  of  tk 
Trinity  House,  that  when  two  vessels  are  approadiing  each 
other,  it  is  not  a  question  of  material  consideration  whether 
one  is  a  point  to  the  right  or  to  the  lefl ;  but  if  there  ii 
the  slightest  danger  of  a  collision,  it  is  necessary  that  pro- 
{>er  steps  be  taken  to  avoid  it,  and  you  must  not,  hecaom 
you  imagine  that  a  vessel  is  two  points  on  tbe  lee  bow,  do 
nothing,  but  you  must  act  under  these  circnmstancesp  K 
there  is  a  bare  chance  of  a  collision.     It  is  admitted  to  barf 
been  a  clear  night — I  mean,  that  the  witnesses  on  behalf  of 
the  Traveller  say  that  a  vessel  might  have  been  seen  at  tbe 
distance  of  a  mile,  and,  therefore,  it  could  not  have  been  i 
dark  night,  and  there  was  time  to  adopt  measures.    It  b 
not  denied,  on  the  part  of  the  Traveller^  that  they  descried 
the  Yarm  in  ample  time  to  put  the  helm  to  windward,  if 
that  was  a  proper  step  to  be  taken ;  but,  on  the  contrarj, 
they  say,  according  to  their  judgment,  she  ought  to  have 
kept  her  course,  and  ought  not  to  have  gone  away. 

The  difficulty  of  the  case  is  this :  supposing  tbe  wind 
were  as  stated  by  the  Traveller,  what  were  the  duties  of 
the  two  vessels  ?  If  the  wind  were  as  stated  on  behalf  of 
the  Yarm,  there  cannot  be  a  doubt  that  the  Traveller  was  to 
blame,  according  to  the  rules  you  have  laid  down,  that  t 
vessel  close-hauled  on  the  starboard  tack  is  to  keep  bcr 
course,  and  a  vessel  on  the  larboard  tack  to  give  way.  V 
you  are  of  opinion  that,  the  wind  being  to  the  N.  of  W.,  tbe 
Traveller  ought  to  have  given  way  under  the  circumstances, 
then  she  is  clearly  to  blame  on  the  present  occasion,  becao^ 
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lame  could  be  impntable  to  the  Yamij  even  if  she  did      Nov.  2i. 
ated  by  the  Traveller,  because  it  would  have  been  her      j*     "Ij, 
'  to  keep  her  course.     Now,  therefore,  you  will  favour 
writh  your  opinion,  whether  you  think  the  Traveller  was 
lame  or  not,  for  that  is  the  real  point. 
APTAiN  Rees. — The  Traveller  ought  to  have  given  way. 
BR  Curiam. — Under  these  circumstances,  I  pronounce  Pkk  Cuk. 
he  damage,  with  the  costs :  but  this  and  other  decisions 
rery  important  with  respect  to  vessels  engaged  in  the 
ipation  in  which  these  vessels  are,  because  it  is  clearly 
>pinion  of  the  gentlemen  by  whom  I  have  been  assisted, 
lis  case  and  in  other  cases,  that  even  had  the  vessel  on  the 
3oard  tack  had  the  wind  from  the  N.  of  W,  three  points 
»  still,  under  the  circumstances,  at  night,  it  is  the  duty 
vessel  so  sailing  on  the  larboard  tack  to  give  way  to  a 
el  on  the  starboard  tack,  even  though  the  vessel  on  the 
3oard  tack  had  the  wind  free. 

-odors  : — Duckton,  for  the  Yarm  ;  Glenny,  for  the  Traveller, 


Vrerogatibe  OTourt  of  orantnrliurs* 

November  27. 

"J  THE  Goods  op  John  Lewis  Gore,  dec. — Motion,  a  will  writ- 
tfr/e.— The  deceased  died  2nd  August,  1848.— He  left  a  ^^  <>"  «he  firet 
.  in  his  own  handwriting,  dated  14th  April,  1838,  which  q{  paper,  the 
written  on  the  first  side  or  page  of  a  sheet  of  paper,  second  side  be- 
instead  of  signing  his  name  at  the  conclusion,  after  the  jj|  simmtur'es 
ds,  "  I  have  hereto  set  my  hand  and  seal  this  14th  of  the  testator 
of  April,  iaS8,"  he  wrote  the  attestation-clause,  and  J^|j,g ''^^"^ 
ed  his  own  name,  and  caused  the  witnesses  to  sign,  on  third  side,— ad- 
third  page,  the  intervening  page  being  blank.  ^^^  ^"^ 

Hiite,  D.,  moving  for  probate,  cited  Re  William  Carver.*  Moiioh. 

*  I  Notes  of  Ca.  276.     (Since  rep.  3  Curt  29. ) 
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Nov.  27.  Sir  H.  Jbmnbr  Fust. — There  is  this  materia)  dittiiiction 

Q^  ^^  between  the  casei^  that,  in  the  case  eited,  the  testator  signed 
at  the)  bottom  of  the  next  page  to  the  will,  the  upper  put 
being  blank,  and  here  is  an  entire  blank  pageir  There  is  a  cir- 
cumstance in  this  case,  however,  which  induces  me  to  eonstdcr 
this  a  sufficient  execution  i — the  whole  of  the  proper^  b 
disposed  of  by  the  paper  to  the  wife^  who  is  the  sole  execo- 
trix,  and,  therefore^  there  is  no  reason  to  suppose  that  the 
deceased  ever  intended  to  make  any  other  bequest.  Iftiwie 
had  been  legacies  to  different  persons*  and  the  whole  pro- 
perty bad  not  been  disposed  of,  and  no  executor  had  been 
appointed,  the  Court  might  have  thought  that  the  ptpcr 
had  been  provisionally  executed,  and  that  the  testator  mesor 
The   whole  to  have  added  to  it  from  time  to  time ;  but  here  the  wbok 

loXi' wife  ^^°  property  is  disposed  of,  and  the  whole  mterest  is  given  to 
the  wife.  The  Court  cannot  entertain  a  doubt  as  to  tk 
intention  of  the  testator,  and  the  paper  is  written  very  fiuf)y« 
without  erasures  of  any  kind,  and  there  is  no  doubt  tint 
there  has  been  a  due  execution  of  this  will,  provided  tbe 
Act  is  sufficiently  complied  with,  which  requires  that  the 
will  shall  be  signed  **ai  the  foot  or  end."  Now,  if  it  is  not 
signed  at  the  foot,  is  it  not  signed  at  the  end  ?  The  object 
of  this  clause  in  the  Act  was  to  prevent  any  question  as  to 
whether  a  signature  at  the  commencement  was  not  sufficM 
which  was  deemed  sufficient  under  the  Statute  of  Frauds, 
and  it  is  now  required  that  the  signature  shall  be  at  the  foot 
or  end.  I  think,  under  the  circumstances,  that  the  Court 
The  signature  may  consider  that,  if  the  signature  is  not  at  the  foot,  stiflit 

18  at  tlie  end.     j^  ^^  ^j^^  ^^^  ^^  ^j^^  ^. jj .  -^  -^  ^^^  ^^  ^^  b^inning,  nor  in 

the  middle.     In  the  case  cited  by  Dr.  White,  the  will  ir« 

on  a  printed  form.    I  should  not  have  entertained  any  doolit 

if  the  writing  had  been  brought  down  to  the  end  of  tk 

first  side,  and  the  signatures  had  been  on  the  second  nde; 

but  here  the  second  side  is  entirely  blank.     However,  I  am 

of  opinion  that  it  is  a  sufficient  execution,  and  I  decree  pr^ 

I'robate  de-  bate  of  the  paper  to  pass, 
creed. 

TokeTy  Proctor. 
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SuJaitUA  tStommitUt  of  t^e  Vvit^p  (HonntiU 

NoVEMBEIt  27. 

Ch  AMBBR9  V.  Wood.— ifppeoi!. — Cat^ f ^-^This  was  an  appeal     A  will  of  an 

from  the  Prerogative  Court  of  Canterbury  in  a  suit  respect-  *J^^^  by^tSe 

ing  the  will  of  Mr.  Titiis  Wood,  who  died  on  the  18th  Au-  party    princi- 

gust,  1838,  a  widower,  aged  between  80  and  90,  if  'K)t  P;^^  ^^P^^jjj^^^! 

between  90  and  100.     His  nearest  of  kin  were,  a  nephew,  tions  given  by 

Samuel  James  Wood,  and  a  niece,  Mary  Chamber*,  wife  of  the  deceased  to 

•^  a  third    party, 

Henry  Hobbs  Chambers.     By  the  will  propounded^  dated  under  circum- 

Ml  December,  18S7,  the  bulk  of  the  deceased's  property  (be-  «tances  of^sw- 
tween  £10,000  and  £1 1,000)  was  bequeathed  to  this  nephew  disposition  be- 
«nd  niece,  a  moiety  of  the  residue  and  a  house  being  given  ing  at  variance 
to  each.     In  1804  he  executed  a  will,  by  which  all  the  pro-  tained  in  prior 
perty  was  left  to  his  wife.     She  died  in  1832,  and  he  made  wills,  and  exhi- 
DO  further  disposition  till  the  16th  August,  1836,  by  a  will  gi^^ns^  unex- 
of  which  date  he  appointed  S.  J.  Wood  and  R.  H.  Seeley  plained,  —  pro- 
executors,  and  bequeathed  to  his  housekeeper,   Margaret  ^|,^    judgment 
Pegrum,  the  interest  of  £3,000  Three  per  Cent  Reduced,  of    the   Court 
for  her  life,  and  after  her  death  to  hei*  niece,  Martha  Haines ;  Jhe^TmJi*^*^ 
to  S.  J.  Wood  the  house  in  which  the  deceased  lived,  and  versed. 
£4,750  Three  per  Cent.  Consols  (which  was  equal  to  the 
whole  residue,  after  deducting  £2,000  Three  per  Cents, 
given  to  Mr.  Seeley,  the  executor),  and  to  Mrs.  Mary  Wood, 
the  mother  of  S.  J.  Wood,   and  widow  of  the  deceased*s 
brother,  the  interest  of  £300  Stock  for  life.    This  will  re- 
mained unaltered  till  5th  May,  1837,  when  the  deceased 
executed  a  codicil,  by  which  he  revoked  the  bequest  of  the 
interest  of  £3,000  Stock  to  Margaret  Pegrum,  as  he  had 
that  year  transferred  £2,000  Consols  to  his  own  and  her 
names.    On  the  8th  May,  1837,  he  executed  another  paper, 
whereby  he  bequeathed  the  house  in  which  he  lived  and 
the  furniture  to  Margaret  Pegrum  for  life ;  to  S.  J.  Wood 
the  reversion  of  this  house,  that  in  the  Curtain  Road,  and 
jB4,750  Three  per  Cent.  Consols ;  to  Mrs.  Wood  the  interest 
of  £500  (instead  of  £300),  and  he  revoked  the  appointment 
of  Mr.  Seeley  as  executor,  and  the  bequest  of  £2,000  to 
him,  naming  S.  J.  Wood  and  John  Tipper  (the  deceased's 
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Nov.  27.      solicitor)  executors,  and,  instead  of  the  whole  residue  being 
"j~        given  to  Mr.  Wood,  he  had  half,  and  the  other  half  wis 
Wood.        given  to  Mr.  Tipper.     By  a  will  executed  on  the  16th  May, 
1837,  the  testator  gave  to  Margaret  Pegrum  absolutely  the 
house,  with  the  furniture,  in  which  he  lived,  for  life ;  to  S. 
J.  Wood  the  reversion  of  that  house  and  also  the  other 
house,  £4,750  Three  per  Cent.  Consols,   and  the  whole 
residue,   and   appointed  him  sole  executor,  Mr.  Tippers 
legacy  being  reduced  to  £100  ;  the  interest  of  i:500  Stock 
to  Mrs.  Wood,  and  to  Miss  Haines  a  legacy  of  £30  only. 
Mrs.  Chambers,  the  niece,  had  had  no  intercourse  with  her 
uncle  for  upwards  of  seventeen  years,  and  he  did  not  knov 
she  was  in  existence.     In  March,  1837,  she  returned  from 
Ireland,  and  in  May  or  June  she  was  permitted  by  him  to 
remain  in   the  house.     The  will  of  December^    1837,  was 
propounded  on  behalf  of  Mrs.  Chambers,  and  opposed  by 
Mr.  S.  J.  Wood,  on  the  ground  that  the  deceased  was  in- 
testable at  the  time,  and  that  it  was  obtained  by  undue 
influence. 
Dec.  12, 1839.       The  Judge  in  the  Court  below  pronounced  against  the 
Mow*"'         validity  of  this  will.     Nothing,  on  the  face  of  the  will,  he 
observed,  would  lead,  per  se^  to  a  suspicion  that  it  was  ob- 
tained by  undue  influence,  control,  or  imposition  ;  but  the 
Court  could  not  consider  its  contents  alone;  it  must  look  at 
prior  acts,  and  at  the  testamentary  history  of  the  deceased. 
The  papers  prior  to  that  of  December,  1837,  shewed  that  the 
mind  of  the  deceased  was  fluctuating  as  to  the  dispositioo 
of  his  property,  and  where  there  was  such  a  frequent  iten- 
tion  of  wills,  it  would  not  be  improbable  or  surprising  that 
the  deceased,  on  the  renewal  of  his  intercourse  with  his  niece, 
to  whom  he  was  sincerely  attached  before  she  went  to  Ire- 
land, should  have  altered  his  intentions  in  her  favour.    Bat, 
although  this  change  of  intention  and  of  disposition  might 
not  be  improbable,  the  Court  must  be  satisfied  that  it  wis 
the  act  of  the  deceased,  and  that  he  was  of  testamentary 
capacity.    The  evidence  of  Mr.  Tidy,  his  medical  attendant, 
shewed  that  there  was  a  failure  of  capacity  to  some  extent 
(not  a  total  cessation),  from  torpidity  of  the  brain.     On  the 
5th  December,   1837,  he  had  an  attack,  which  tended  to 
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weaken  his  corporeal^  and^  to  a  certain  degree,  his  intellec-      Nov.  27. 
toal  faculties,  considering  his  great  age,  and  he  was  certainly    rrL^^ZZ 
(the  learned  Judge  observed)  in  a  state  that  required  great        Wood* 
care  and  caution  in  the  execution  of  testamentary  acts.    It 
was  impossible  not  to  see  that  Mrs.  Chambers  was  extremely 
anxious  (and  it  was  by  no  means  unnatural)  to  get  firom  the 
deceased  a  disposition  in  her  favour.     There  was  nothing  so 
predominating  in  the  claims  of  Mr.  Wood  that  he  should 
have  had,  at  this  time,  a  preference  over  Mrs.  Chambers. 
But  the  Court  must  have>  nevertheless,  a  credible  account  of 
the  manner  in  which  the  will  was  prepared.     It  turned  out, 
from  a  fiirther  Affidavit  of  Scripts,  by  Mrs.  Chambers,  that 
there  was  another  testamentary  disposition  not  executed  by 
the  deceased,  which  paper  was  torn  into  several  pieces,  and 
had  been  pasted  together.    The  contents  of  this  paper  were 
important,  for  thereby  Mr.  S.  J.  Wood  was  to  have  only  an 
interest  in  a  certain  proportion  of  the  property  for  life,  the 
principal  and  the  remainder  were  to  go  to  Mrs.  Chambers. 
This  was  a   most  suspicious   circumstance.    Out  of   the 
£10,000  or  £11,000,  Mrs.  Chambers's  children  were  to  have 
£3,000,  and  she  was  to  have  half  of  the  residue  during  the 
life  of  Mr  Wood,  and  on  his  death  the  whole.     This  was  a 
complete  departure  from  all  the  previous  documents,  in 
which  Mr.  Wood  had  £4,750.     As  this  was  the  foundation 
on  which  the  supposed  change  of  intention  of  the  deceased 
was  to  depend,  the  Court  must  have  a  credible  account  of 
the  manner  in  which  this  paper  was  prepared,  shewing  that 
it  was  not  drawn  out  by  Mr.  Chambers,  or  by  his  direction. 
But  when  it  appeared  that  persons  had  been  inserted  as 
executors  whose  names  were  aflerwards  erased,  and  af\er  it 
was  fairly  written  for  execution,  that  certain  marginal  alte- 
rations were  made,  it  raised  a  suspicion  thai  the  person  by 
whom  this  paper  had  been  drawn  up  had  too  much  partisan- 
ship.    Although  the  paper  itself  was  not  in  the  handwriting 
of  Mr.  Chambers,  there  was  this  alteration,  that  Mr.  John 
Connelly  was  to  be  executor,  and  there  was  no  proof  that 
this  was  done  by  order  of  the  deceased.     There  was  another 
alteration,  not  admitted  into  the  will  of  the  6th  December, 
in    the  handwriting  of  Mr.  Chambers,  which  was  a  most 
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Not.  27.      Buspidous  circumstance,  and  of  which  no  reasonable  expU- 
^>T~'        nation  had  been  given.    With  thia  paper  be£mre  him,  the 
Wood,    *    learned  Judge  proceeded  to  consider  the  account  given  bj 
Mr.  Connelly  as  to  the  instructions  given  by  the  deceased; 
and  as  to  the  preparation  of  the  paper,  and  whether  the 
Court  could  credit  that  account :  he  was  the  witiieas  upos 
whom  all  the  case  lay,  and  it  was  admitted  that  he  bai 
shewn  a  strong  desire  to£ftvour  the  cause  of  Mrs.  Chtfnben. 
Connelly,  who  was  a  bricklayer  and  builder,  deposed  to  his 
having  been  desired  by  the  deceased,  on  the  80th  Augvid 
1837,  to  get  a  will  made  for  him  in  favour  of  Mrs.  Chambers, 
his  niece ;  that  he  did  not  write  any  thing  down,  but  in « 
day  or  two  he  communicated  such  instructions  to  Mr.  Chufr- 
bers,  and  told  him  to  get  a  will  made,  that  he  might  take  it 
to  the  deceased ;  that,  on  calling  upon  the  deceased  after- 
wards, he  looked  coolly  upon  him,  and  told  him  that  ^'  then 
was  a  snake  in  the  grass  somewhere  ;"  that  the  witness  re* 
plied,  that  **  the  snake  was  in  his  own  bosom, — meaning  s 
party  in  his  house, — the  housekeeper  ;'*  that  he  recommended 
the  deceased  to  halve  the  property  between  Mrs.  ChaailMn 
and  Mr.  Wood ;  that  the  deceased  said,  '*  James  Wood  did 
not  want  it ;"  that  he  (witness)  went  to  Mr.  Chambers,  sod 
gave  him  instructions  verbally  to  make  it  share  and  sbsre 
alike,  and  the  will  was  drawn  up  by  Mr.  Chambers  car  bf 
somebody  else.    Not  a  syllable  was  said  as  to  the  motive  for 
making  this  difference  between  the  shares  of  the  residue 
to  Mrs.  Chambers  and  Mr.  Wood,  nor  as  to  the  £500  to  the 
housekeeper,  and  there  was  no  reason  given  for  the  omisiioo 
of  Mrs.  Wood.    These  omissions  led  to  a  suspicion  that  ds( 
disposition  was  not  that  of  the  deceased,  but  of  the  penon 
employed  by  Mr.  Connelly.     On  the  5th  Decemb«,  the 
deceased  had  an  attack  of  some  kind,  which  was  likdy  t9 
produce  both  bodily  and  mental  weakness,  and  on  the  6lii 
this  will  was  executed.     It  was  impossible  not  to  jsee  (k 
discrepancies  between  the  evidence  of  Connelly  and  tfast 
of  Morgan  as  to  what  took  place  at  the  execution.  The  mode 
in  which  the  will  was  executed  struck  the  Court  as  worn- 
what  extraordinary.     Morgan  held  the  pen  in  his  hand,  siri 
the  deceased  merely  put  his  hand  on  the  top  of  the  peik 
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his  would  not  be  material  if  the  mind  of  the  deceased      Nov.  87. 
ent  with  the  act.     If  Mr.  Connelly's  evidence  could   be    ckuHen  t 
iplidtly  relied  upon,  there  would  be  no  doubt  that  the        Wood, 
*oeased  did  give  instructions  for  both  papers ;  but  the 
tmed  Judge  could  not  pin  his  faith  to  his  evidence,  con- 
lering  his  partisanship  and  his  extraordinary  conduct^  so 
»  upon  his  testimony^  to  be  satisfied  that  the  transaction 
curred  as  he  described  it^  and  there  was  nothing  in  the 
idence  of  Morgan  that  supplied  the  deficiency.    It  was 
le^  declarations  were  spoken  to  by  Mr.  Kennedy,  the  hair- 
esaer ;  but  the  Court  was  not  satisfied  that,  at  the  time  of 
ecution,  the  deceased  was  of  sufficient  capacity  to  do  with 
ect  what  he  is  purported  to  have  done,  completely  de- 
irting  from  prior  acts,  without  any  reason  assigned. 
&r  J.  Dodson,    Q.  A.,   and  ■  were    heard    for 

le  Appellant ;    Thesiger,   Q.  C,  and for  the  Re- 

3ondent. 

Lord  Cottenham. — It  is  satisfactory  that,  in  differing  Nov.  87, 1843. 
om  the  judgment  of  the  learned  Judge  of  the  Prerogative  Judqiuiiit. 
yurt,  no  question  arises  as  to  the  principles  upon  which 
Bt  judgment  was  founded,  but  only  as  to  the  conclusion 
3per  to  be  drawn  from  the  evidence  in  the  cause. 
Tms  administering  the  difficult  and  delicate  duty  of  ascer- 
ixvg  what  apparently  testamentary  documents  are  really 
^^cts  of  the  deceased,  and  as  such  are  entitled  to  be  esta- 
^^,  Courts  of  Probate  naturally  and  properly  exercise 
^^  caution,  and  most  particularly  when  it  appears  that 
K^arties  to  be  benefited  by  the  document  produced  have 
^   in  any  manner  instrumental  in  procuring  its  execution. 

^ot  only  do  they  in  such  cases  exercise  great  caution  in 
^  particular  instance^  but  they  have  laid  down  and  act 
*^  certain  rules  for  regulating  their  discretion.  But 
^  of  such  rules  appear  to  be  applicable  to  the  state 
^Tcumstances  in  evidence  in  this  cause.  The  decision 
^^  not  upon  any  rule  arising  out  of  the  facts  deposed 
^y  the  witnesses^  but  upon  not  giving  credit  to  such 
^^^lesses.     If  the    facts  deposed   to  are  to  be  believed^ 

^CL.  II.  3  8 
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Nov.  27.  they  will  be  found  to  exhibit  a  case  not  by  any 
Ckamkert  r  facing  within  the  rules  laid  down  by  Sir  John  Nicholl, 
Wood.  in  BillinghurH  v.  Fickersy*  that,  *'  when  the  capadtj  it 
doubtful  at  the  time  of  the  execution  and  there  is  do  eri- 
dence  of  instructions,  especially  when  the  act  is  done 
through  the  agency  of  the  party  interested^  the  proof  of  mere 
execution  is  insufficient :"  or  by  the  same  learned  Judge,  in 
Paske  V.  Ollatt,\  that,  «'  where  the  writer  of  the  will  ii 
benefited  under  it  to  a  considerable  amount,  there  moiC  be 
proof  not  only  of  the  act  of  signing,  but  of  a  knowledge  of 
the  contents  of  the  paper."  The  decision  of  this  case  will, 
therefore,  tend  neither  to  sanction  nor  to  impeach  anjof 
Buch  rules. 

It  may  also  be  proper,   to  some  extent,  as  the  learned 
Judge  expresses  himself  in  his  judgment  in  the  present  cue^ 
to  look  to  the  testamentary  history  of  the  deceased,  and  net 
to  consider  .the  contents  of  the  produced  will  alone,  but  ti 
look  to   the  prior  testamentary  instruments,   and  consider 
whether  it  is  probable  or  not  that  he  should  have  executed 
testamentary  acts  of  a  different  description.     It  is  obWom, 
however,  that  this  inquiry,  unless  conducted  with  due  (fis- 
cretion,  is  very  liable  to  lead  to  error.     It  must  oftea  be 
a  speculation  upon  the  motives  and  intentions  of  the  de^ 
ceased  without  adequate  means  of  coming  to  a  safe  condii* 
sion.     The  mere  act  of  executing  a  new  testamentary  paper 
proves  that  some  alteration  of  intention  had  taken  place, 
and,  in  the  absence  of  other  proof,  the  extent  of  such  alter 
ation  cannot  safely  be  considered  as  raising  any  prestmp* 
tion  against  the  authenticity  of  the  document,  if  there  be 
nothing  unreasonable  in  the  di^Msition  itself. 

In  the  present  case,  the  learned  Judge  does  not  find,  fnm 
a  review  of  the  former  testamentary  papers^  any  grt>uDd  fa 
suspecting  any  improper  dealing  with  respect  to  thalii 
question.  In  this  he  appears  to  be  well  founded.  At  tbe 
time  of  the  execution  of  all  these  former  papers,  that  is,ift9 
the  date  of  the  last,  which  is  the  15th  May,  1837,  thed^ 
ceased  appears  from  the  evidence  not  to  have  been  aware  <f 
the  existence  of  his  niece,  Mrs.  Chambers.  He  suppoffii 
•  I  Phill.  199.  t  2  PhilL  325. 
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lew^  Samuel  James  Wood,  to  be  his  only  near  rela-  Not.  87. 
jt  he  did  not,  therefore,  consider  him  as  the  only  rji^ZIZl 
»f  his  bounty.  By  the  will  of  16th  August,  1836,  Wood, 
him  about  half  his  property ;  by  that  of  8th  May, 
e  divides  the  residue  between  him  and  John  Tipper, 
er  ;  and  by  that  of  15th  May,  1837  (prior  to  which 
transferred  £2,000  Three  per  Cents  into  the  joint 
»f  himself  and  of  Margaret  Pegrum),  he  increased 
unt  of  benefit  given  to  his  nephew  by  diminishing 
had  given  to  others,  and  particularly  by  giving  to 
ipper  £100,  instead  of  half  the  residue.  When, 
e,  he  discovered  that  he  had  another  relation,  Mary 
T8,  in  the  same  degree  as  Samuel  James  Wood,  and 
ided  to  make  a  provision  for  her,  it  cannot  be  con- 
as  unnatural  that  he  should  effect  his  object,  as  far  as 
,  by  taking  from  a  stranger  rather  than  from  his 
,  and  by  dividing  his  property  equally  between 
lations  of  equal  degree.  As  to  Margaret  Pegrum, 
transferred  £2,000  Three  per  Cents,  into  their  joint 
as  a  provision  for  her  in  case  she  survived  him,  and 
icil  of  the  5th  May,  1837,  shews  that  this  was  in- 
as  a  substitution  for  the  dE3,000,  before  given  to 
et  Pegrum  for  life,  with  remainder  to  her  niece, 
Haines. 

'  Ann  Welch,  a  sister  of  Mrs.  Pegrum,  and  a  witness 
d  by  Samuel  James  Wood,  explains  several  of  the 
IS ;  for,  speaking  of  a  time  prior  to  that  at  which  Mrs. 
>rs  became  known  to  the  deceased,  she  deposes  that 
rd  him  say,  when  speaking  of  transferring  money 
Mrs.  Pegrum,  that  he  would  not  have  her  in  the 
all ;  that  he  would  leave  Tipper  out ;  that  Mr. 
was  nothing  to  him,  and  that  he  did  not  see  why  he 
leave  him  any  thing. 

being  his  impressions,  before  he  knew  that  he  had 
living,  it  is  most  natural  that  he  should  act  upon 
3r  the  purpose  of  providing  for  his  niece,  when  she 
rds  became  known  to  him. 

»  certainly  is  no  direct  evidence  to  explain  the  omis- 
Mary  Wood,  the  mother  of  Samuel  James  Wood ; 
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Nov.  27. 

Chamben  y 
Wood. 


No  secrecy. 


what  he  had  done,  and,  upon  the  witness  going  away,  he 
shook  hands  with  him,  and  said  that  be  should  never 
more  pat  hand  to  paper.  He  then  says  that  the  deceased 
was  fully  competent,  and  that  he  knew  and  anderstood  wbn 
he  did,  and  the  nature  and  contents  of  the  will  that  he 
had  signed. 

John  Morgan,  the  other  witness,  confirms  this  statement 
in  every  particular  which  relates  to  himself,  and  he  is  rather 
more  detailed  as  to  the  conversation  which  took  place  ;  kr 
he  says  that  Mr.  Connelly,  in  sUting  the  substance  of  die 
will,  said,  *'  Mr.  Wood  wishes  to  leave  the  property  equally 
between  James  Wood  and  Mary  Chambers,  and  one  hoiut 
to  each ; "  whereupon  the  witness  asked  the  deceased  if  that 
was  quite  correct,  and  that  he  said  **  Yes.''  The  witiie» 
then  asked  if  he  was  agreeable  to  sign  it,  and  he  snd 
<*  Yes ;  but  I  wish  you  would  do  it  for  tne,  my  band 
shakes  so." 

Peter  Kennedy  deposes  to  having  heard  the  deeeaseld,  some 
time  after  the  execution  of  this  will,  say  that  he  had  altend 
his  will  in  favour  of  his  niece ;  that  he  had  arranged  ereiy 
thing  for  her  benefit  and  that  of  her  family,  and  that  he 
wished  he  could  have  done  more  for  her,  and  that  this  wis 
said  in  the  presence  of  Mrs.  Pegrum  and  of  Mrs.  Haines ; 
and  although  he  is  asked  by  the  24th  interrogatory,  whe- 
ther Mrs.  Pegrum,  Mrs.  Haines,  or  Mrs.  Welch  were  nol 
always  in  the  room  on  the  occasions  of  his  attending  the  de- 
ceased, which  he  answers  in  the  affirmative,  no  attempt  is 
made  to  contradict  the  statement  of  Kennedy,  althoogb 
both  Mrs.  Haines  and  Mrs.  Welch  are  examined. 

So  far  the  direct  evidence  shews  an  intention  to  make  a 
will  in  favour  of  Mrs.  Chambers,  expressed  in  August; 
specific  directions  given  in  December  for  the  preparation  of 
a  will,  with  the  precise  provisions  contained  in  the  mill  in 
question ;  a  correct  exposition  of  the  contents  at  the  time  of 
the  execution,  and  a  subsequent  recognition  of  the  act. 

But  the  evidence  does  not  rest  there.  The  case  agaimt 
the  will  assumes  a  conspiracy  between  Connelly  and  Mr.  and 
Mrs.  Chambers  to  obtain  a  will  in  favour  of  the  latter,  at 
the  expense  of  Mrs.  Pegrum,  Mr.  Wood,  and  Mary  Wood, 


1843.]  PRIVY  COUNCIL.  489 

sUte,  as  he  truly  observes,  which  required  great  care  and      Not.  27. 
eaution  in  the  execution  of  testamentary  acts.  nJ^^iZm 

The  case,  therefore,  must  turn  upon  the  evidence  appli-  Wood. 
eable  to  the  particular  transaction.  Upon  this,  John  Con- 
nelly is  the  first  and  principal  witness.  He  says.  That,  on  The  evidence. 
the  SOth  August,  1837,  the  deceased  spoke  to  him  about 
making  a  provision  for  his  niece,  Mrs.  Chambers,  and  de- 
scribed what  he  intended  to  do,  and  desired  him  to  get  a  will 
|irepared  for  the  purpose:  That  he  communicated  this  to 
Mr.  and  Mrs.  Chambers,  and  desired  them  to  get  a  will  pre- 
pared accordingly;  but  that  he  did  not  further  interfere : 
That,  a  few  days  before  the  6th  of  December,  the  deceased 
agun  mentioned  the  subject,  saying  that  he  had  not  as  yet 
done  any  thing  for  his  niece,  and  that,  after  some  discussion 
as  to  what  the  disposition  should  be,  the  deceased,  wish- 
ing to  give  larger  benefits  to  Mrs.  Chambers  and  her 
finouly  than  to  Mr.  Wood,  but  the  witness  urging  the  pro- 
priety of  an  equal  division,  the  deceased  at  last  agreed  to 
adopt  the  course  recommended,  and  to  give  one  of  his  two 
bouses,  that  in  which  he  lived,  to  his  niece,  because  she  had 
»  fimily,  and  one  in  the  Curtain  Road  to  his  nephew,  be- 
cause it  was  next  to  one  which  his  father  had  left  him,  and 
told  him  to  get  a  will  made  to  that  effect :  That  he  directed 
Mr.  Chambers  to  do  so,  and  that,  on  the  6th  of  December, 
being  in  John  Morgan's  house,  who  was  desired  to  go  to 
tbe  deceased's  house,  he  went  there  also,  when  Mrs.  Cham- 
bers produced  the  will  in  question,  handing  it  to  the 
witness,  and  that  he  placed  it  before  the  deceased:  That 
John  Morgan  asked  him  if  that  was  a  codicil  to  his  will, 
to  which  he  answered  <<  No;  it  is  my  will:"  That  John 
Morgan  then  said,  <<  What  is  your  vrill?  Are  you  aware 
of  what  you  are  doing?"  That  the  witness  then  spoke  the 
substance  of  the  will,  and  the  deceased  then  said  "  Yes :" 
•Tbat  the  deceased  then  asked  John  Morgan  to  sign  it  for 
bim,  he  being  himself  unable  to  do  so :  That,  ultimately,  John 
Morgan  helped  him  to  sign  it ;  it  was  witnessed  by  the  wit- 
ness and  John  Morgan ;  after  which  the  deceased  handed  it 
to  his  niece,  and  told  her  to  take  care  of  it:  That  upon 
John  Morgan  going  away,  the  deceased  thanked  him  for 
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Not.  27.      of  all  particulars  relating  to  it ;  and  in  the  abaoice  of  sadi 
_^T~_       information^  it  is  not  unfair  to  admit  every  reasonable  plf* 
Wood.        sumption  against  the  parties  who  so  withhold  it.    But  il 
would  not  be  reasonable  to  admit  presumptions  ineooststert 
with  such  evidence  as  there  is  relating  to  this  paper,  so  ftl 
as  such  evidence  is  not  inconsistent  with  what  appears  opsi 
the  face  of  the  paper  itself.    The  paper,  as  originallj  ps- 
pared,  is  consistent  with  the  instructions  stated  by  Mr.  Coa* 
nelly  to  have  been   received  by  him  from  the  deccaset 
except  as  to  the  executors  named,  and  the  giving  the  luNni 
in  which  the  deceased  lived,  and  the  furniture,  immediat^f 
to  Mrs.  Chambers.    There  is  no  evidence  by  what  authority 
these  additions  were  made,  or  who  suggested  the  prapossl 
alterations,  of  giving  the  house  in  the  Curtain  Road  to  Mr. 
Wood,   and  £500    to    Mrs.  Pegrum;   except    that  Hn. 
Chambers,  in  her  further   Affidavit  of  Scripts,  says  dat 
they  were  made  at  the  desire  of  the  deceased.     The  ptftr, 
as  it  originally  stood,  must  be  assumed  to  have  been  pK- 
pared  by,  or  under  the  direction  of,  the  Chambers's;  bat  it 
cannot  be  supposed  that  the  alterations  were  suggested  or 
willingly  introduced  by  them,  as  they  give  to  others  psrti 
of  the  property,  which,  without  such  alterations^  would  hsn 
been  theirs.    These  alterations,  one  of  whidi  (the  giving  tk 
house  in  the  Curtain  Road  to  Mr.  Wood)  was  adopted  in  the 
will  now  in  question,  seem  to  shew  that  the  Cfaambcn's 
were  acting  under  some  authority  and  control,  and  which  it 
is  but  reasonable  to  suppose  was  that  of  the  deceased.   If 
Mr.  Connelly  is  to  be  believed,  the  proposed  disposition  ht 
came  immediately  known,  at  least  to  Mrs.  Pegram,  and  froa 
what  the  deceased  is  stated  to  have  said,  some  difficakf 
must  have  arisen  which  prevented  at  that  time  its  bcaf 
carried  into  effect 

That  those  who  are  to  take  any  benefit  under  a  tdtft* 
mentary  disposition  should  have  any  thing  to  do  with  tkr 
preparation  of  it,  is  naturally  repugnant  to  the  fedings  d 
those  who  know  how  easily  frauds  may  be  practised  by  sock 
means.  But  it  must  be  recollected  that  the  parties  to  tboe 
transactions  are  not  of  that  class  to  whom  such  consideratiaii 
or  feelings  are  likely  to  have  bteen  familiar^  and  with  respect 


J6ia]  PRIVY  COUNCIL.  403 

to  both  the  prepared  will  of  August  and  the  executed  will  of      Nov.  27. 
December,  though  the  Chambers's  prepared,  or  were  instru-    /^^jjJjT^  ^ 
mental  in  procuring  the  preparation  of^  the  instruments,  they        Wood. 
in  both  are  stated  by  Mr.  Connelly  to  have  acted  under  his 
directions,  and  he  alone,  as  he  states,  communicated  with  the 
deceased,  and  received  his  instructions.    If  this  be  true,  the       Ground   of 
ground  for  suspicion  is  very  much  removed,  founded  as  it  is  J^^Jg^""*^*^ 
upon  the  opportunity  of  practising  upon  the  infirmities  of 
the  testator,  which  the  intervention  of  the  third  person 
effectually  guards  against.  -  It  is  no  part  of  the  law  of  this 
country,  that  a  will  prepared  by,  and  executed  under  the 
ade  direction  of,  the  party  taking  beneficially  under  it,  is 
not  to  take  effect  ;*  although  that  circumstance  exposes  the 
transaction  to  deserved  suspicion,  and  justifies  the  Court  in 
requiring  proof  that  the  act  was  really  the  mind  and  act  of 
the  deceased.    In  the  present  case,  if  the  testimony  of  Con- 
nelly be  true,  the  act  of  consulting,  advising,  and  directing 
was  his,  and  that  of  the  Chambers's  only  the  ministerial  act 
of  preparing  the  instrument  under  his  direction. 

It  is  important,  in  considering  how  the  history  of  the  un-  Alterations 
executed  paper  ought  to  operate  upon  the  decision  as  to  the 
validity  of  the  will  executed  some  months  afterwards,  to  ob- 
serve that,  as  all  the  alterations  made  in  the  paper  of  August 
irere  injurious  to  the  interests  of  the  Chambers's,  so  the 
-will  of  December  was  much  less  beneficial  to  them  than 
that  of  A  ugust,  even  in  its  altered  state.  This  is  quite  ex- 
plained if  the  evidence  of  Mr.  Connelly  be  true ;  but  it  is 
inconsistent  with  the  supposition  that  the  will  of  December 
was  not  the  act  of  the  deceased,  but  the  fraudulent  con- 
trivance  of  the  Chambers's.  In  this  respect,  the  production 
of  the  paper  of  August  has  a  tendency  to  remove  the  sus- 
picions which  might  attach  to  the  history  of  that  of  De- 
cember. 

The  learned  judge  thought  that  there  was  sufficient  of 
suspicion  arising  out  of  these  transactions  to  lead  to  the 
conclusion   that   the  evidence  of  the   witnesses  was  false,     . 
for,  if  believed,  the  grounds  of  suspicion  would  be  removed ;      •*" 

*  Pathe  V.  OUat. 
VOL.  II.  8  T 
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but  fraud  is  not  to  be  presumed,  and  the  case  in  suppoil 
of  the  will  of  December  does  not  depend  upon  the  evi- 
dence of  any  one  person.  Unless  Connelly  and  Morgan  and 
Kennedy  have  sworn  falsely,  the  will  of  the  6th  December 
was  the  act  of  the  deceased,  and  he  was  fully  cognisant  of 
its  purport  and  effect.  If  it  was  not  so,  Connelly  and  Mr. 
and  Mrs.  Chambers  conspired  to  procure  its  apparent  execo- 
tion,  and  they,  together  with  Morgan  and  Kennedy,  con- 
spired to  support  it  by  perjury.  This  does  not  appear 
to  be'  a  just  conclusion  from  the  drcumsiances  as  thej 
appear  in  the  evidence  which  has  been  adduced,  but,  on 
the  contrary,  notwithstanding  the  want  of  information  u 
to  some  important  parts  of  the  transactions,  and  the  sus- 
picions properly  arising  from  it,  there  does  not  seem  to 
be  sufficient  ground  for  rejecting  the  evidence  given  as  falie; 
and,  if  believed,  it  is  not  disputed  that  a  case  is  made  out 
for  granting  probate  of  the  will  of  December,  which,  tben- 
fore,  ought  to  be  done. 

Judgment  below  reversed.* 

Proctors:  Townsendj  for  the  Appellant ;  BwrcAtf//,  for  the  R^ 
spondent. 


Appeal  from 
asentence  of  di- 
vorce for  adul- 
tery. —  Objec- 
tion to  Libel  of 
Appeal,  that  it 
alleged  only  al- 
lotment of  ali- 
mony, the  In- 
hibition stating 
that  the  appeal 
was  from  the 
whole  sen- 
tence:— Held, 
that  the  Libel 
and  Inhibition 
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December  11. 

Viscount  Frankfort  de  Montmorbkct  ».  Vis- 
countess Frankfort  de  Montmorenct. — Appeal— 
Libel, — This  was  an  appeal  from  the  Consistory  Court  of 
London^  in  a  cause  of  divorce,  by  reason  of  adultery, 
brought  by  Georgiana  Fredericka  Viscountess  Frankfort  de 
Montmorency  against  Lodge  Reymond  Viscount  Frankfort 
de  Montmorency,  her  husband*  The  sentence  of  the  judge 
in  the  Court  below,  delivered  on  the  1 1th  July,   1843,  pro- 

*  The  Committee  consisted  of  Lord  Cottenham,  Lord  Campbell,  Dr. 
Lushington,  Sir  J.  L.  Knight  Bruce,  V.  C,  and- Sir  J.  Wignun,V.C,; 
absente  Lord  Brougham. 
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nounced  that  the  Libel  had  been  fully  proved^  and  decreed      Dxc.  11. 
the  separation  of  the  parties,  at  the  same  time  proceeding  to   ^  tnM^  r 
allot  £550  bj  way  of  alimony  pending  the  suit^  and  £600     Frankfort ' 
per  annum  as  permanent  alimony  from  the  date  of  the  sen-  gj^o^i^i    agree, 
tence.     From  this  sentence  of  separation  and  allotment  of  and,    conse- 
alimony  the  Proctor  for  Lord  Frankfort  alleged  an  appeal ;  J^f  "^'^ed^to 
the  Inhibition  of  appeal  was  from  the  whole  sentence,  and  a  be  reformed. 
Citation  was  taken  out  accordingly.     The  Libel  of  Appeal^ 
however,  alleged  as  the  only  ground  of  appeal  the  allotment 
of  alimony.     The  admission  of  this  Libel  was  opposed. 

iStr  John  Dodson,  Q.  A.,  for  the  Respondent,  in  opposition  Argomimt. 
to  the  Libel. — The  Libel  is  inconsistent  with  the  Inhibition 
and  Citation.  The  Court  should  have  the  whole  proceed- 
ings before  it  in  order  to  decide  the  question  respecting  the 
allotment  of  alimony,  and  the  Monition  for  process  will 
bring  up  only  that  portion  which  relates  to  the  alimony. 
The  appeal  was  from  the  whole  sentence. 

Elphinstone,  D.,  on  the  same  side,  cited  Street  v.  Street,* 
Jenner,  D.,  in  support  of  the  Libel.  It  is  true,  we  did 
appeal  from  the  whole  sentence,  but  we  now  state  that  we 
only  intend  to  proceed  on  the  question  of  alimony.  QPer 
Curiam.  You  appealed  from  the  whole  sentence:  what 
am  I  to  do  with  that  appeal  ?]]  It  may  be  considered  as  an 
informal  relaxation  of  the  Inhibition.  If  we  had  appealed 
apud  actOf  it  would  not  have  been  necessary  for  us  to  pro- 
ceed upon  the  whole  sentence.  [Per  Curiam.  If  you 
appeal  from  the  whole  sentence,  the  Court  must  pronounce 
its  judgment  upon  the  whole  sentence :— -how  am  I  other- 
wise to  get  rid  of  it  ?  The  appeal  from  the  whole  sentence 
remains  till  this  Court  disposes  of  it*  Your  Libel  does  not 
allege  the  true  ground  of  appeal. ^  What  we  now  appeal  is 
the  allotment  of  alimony  as  too  large.  In  Uoyd  v.  PooUy\ 
the  appeal  was  from  the  whole  sentence,  and  became  in  this 
Court  only  an  appeal  on  the  ground  of  costs.  In  Gr^  v. 
Gr^,X  the  Court  said  it  was  no  objection  to  the  Libel  of 
Appeal  that  it  introduced  matters  not  appealable.  All  the 
matters  in  this  case  were  one  act,  done  on  the  same  day. 

*  2  Add.  4.  t  3  Hagg.  477.  »  «  Add.  276. 
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Dxc.  11.  Harding^  D.,  on  the  same  side.     An  appeml  apud^dau 

Frank^i  *"  appeal  from  the  whole  sentence ;  but  a  party  may  pr«e- 
Frankfort, '  cute  the  appeal  as  to  one  part  and  abandon  another.  [Pn 
Curiam.  But  you  have  appealed  ^m  the  whole — that  is 
the  difficulty.]  If  the  Court  inferred  that  the  appeal  wai 
only  for  alimony,  it  might  pronounce  that  the  party  had 
deserted  his  appeal  as  to  the  rest. 

JuDGMiNT.  Sir  H.  Jemnbr  Fust. — ^It  is  not  a  very  usual  proceeding 

to  take  objections  to  the  admission  of  a  Libel  of  Appeal; 
but  cases  have  occurred  in  which  such  objections  have  been 
taken  and  in  which  they  have  been  upheld.  The  Cooxt, 
therefore,  not  only  on  general  principles,  but  by  practice^ 
may  consider  and  determine  whether  the  objection  in  this 
case  is  rightly  taken  or  ought  to  be  overruled. 

It  is  certainly  a  very  inconvenient  mode  of  proceeding  to 
make  an  allotment  of  alimony  pending  the  suit,  as  well  is 
of  permanent  alimony,  on  the  same  day  that  the  final  sen- 
tence was  given  in  the  cause,  the  suit  being  at  an  end  when 
the  sentence  of  separation  was  pronounced.  From  the  sen* 
tence  in  the  Court  below  an  appeal  was  alleged,  and  ai 
Inhibition  was  taken  out,  by  which  the  hands  of  the  learned 
judge  were  completely  tied,  as  the  appeal  was  from  every 
part  of  the  sentence ;  for  by  the  Inhibition  it  appears  that  die 
Appellant  had  in  due  time  and  place  appealed  from  the 
whole  sentence,  *<  and  especially  from  the  said  Judge  having 
read,  signed,  promulged,  and  given,  the  sentence  por- 
rected  by  the  Proctor  of  Lady  Frankfort,  whereby  he  did 
pronounce  and  declare  that  Lady  Frankfort  ought  by  lav 
to  be  divorced  and  separated  from  bed,  board,  and  mutual 
cohabitation  with  Lord  Frankfort,  her  husband,  and  did 
allot  the  sum  of  £550  alimony  during  the  dependence  of 
the  suit,  and  the  sum  of  £800  per  annum  as  permanent 
alimony,  and  from  every  thing  fbllowing  or  arising  there- 

The  whole  sen-  from."    Therefore,   in   point  of  fact,   the  whole  sentence 
tence  appealed.  i    i   /.  .     i    i.         i 

was  appealed  from,   mcludmg  the  sentence  of  separatxin, 

and  the  allotment  of  alimony  pending  suit  and  of  per- 
manent alimony,  and  Lady  Frankfort  was  cited  to  appear 
to  answer  her  husband  in  an  a]:^eal  from  the  whole^sen- 
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tenoe,  tbe  handfl  of  the  judge  below  being  tied  up  as  to  every      Dec.  1  ]. 
part  of  the  case.  _.  "TT. 

An  appearance  was  given  on  behalf  of  Lady  Frankfort  Franl^ort, 
to  this  Inhibition  and  Citation ;  a  Libel  was  brought  in,  and 
this  Libely  in  the  first  place^  pleads  that  there  was  lately  de- 
pending in  judgment  before  the  Court  below  a  cause  of 
divorce^  by  reason  of  adultery^  between  Lady  Frankfort  and 
her  husband ;  secondly,  that  the  judge  of  that  Court  ^  did, 
in  fact,  though  unduly^  on  or  about  the  11th  July^  1843, 
by  his  decree,  allot  the  sum  of  £550  by  way  of  alimony 
daring  the  dependence  of  the  suit,  and  also  the  further  sum 
of  £800  per  annum  as  or  by  way  of  permanent  alimony ; 
and  did  direct  the  same  to  be  computed  from  the  said 
llth  July,  being  the  date  of  the  sentence  given  by  him  in 
the  aforesaid  cause  in  the  said  Court,  contrary  to  law  and 
justice.**  So  that  the  Libel  here  sets  forth  a  part  of  the  sen- 
tence only,  namely^  the  allotment  of  alimony.  The  third 
article  alleges  '*  that  the  Proctor  of  Lord  Frankfort,  in  the 
said  Court,  looking  upon  and  believing  his  party  to  be  very 
much  injured  and  aggrieved  by  all  and  singular  the  nul- 
lities, &&,  hereinbefore  pleaded,  and  justly  fearing  that  his 
said  party  may  be  further  injured  and  aggrieved  thereby, 
hath  rightly  and  duly  appealed  from  them  and  every  of 
them," — ^thatis,  from  all  that  is  set  forth  in  the  second 
article  of  the  Libel,  but  not  a  syllable  is  said  as  to  the  final 
sentence;  so  that  the  Court  is  left  quite  in  the  dark  as 
Co  the  sentence  of  separation.  This  is  not  the  usual  course 
of  proceedii^ ;  it  ought  to  have  set  forth  that  the  judge 
pronounced  a  sentence  of  separation.  [Jenner.  It  was 
not  done  so  in  Westmeaih  v.  Westmeath,*']  Very  likely  not ; 
bat  that  was  a  peculiar  case.  [iStr  John  Dodson.  The 
appeal  in  that  case  was  for  alimony,  and  the  Inhibition  was 
for  alimony  only.]  The  third  article  alleges  an  injury  and  a 
grievance,  by  what  ?  by  the  allotment  of  alimony :  '*  and 
more  especially,"— which  is  the  pngsertim  of  the  appeal,  to 
which  the  Court  always  looks, — ''  from  the  said  judge 
baving^  on  the  said  llth  July,  1843,  by  his  decree,  allotted 

*  2  Hagg.  £.  R.  133,  Supp. 
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Dec.  11.      the  sum  of  dC550  as  or  by  way  of  alimony^  during  the  de^ea- 

F  lAfrt       ^^^^^  ^^  the  suit^  and  also  the  further  sum  of  £800  per 

Frankfort,     annum  as  or  by  way  of  permanent  alimony,   to  be  paid  b? 

Lord  Frankfort  to  Lady   Frankfort,  and  from  his  having 

directed   the  same  to  be  computed   from    the  said  lltli 

July,    184S,  being  the  date  of  the  sentence  given  by  bin 

in     the    aforesaid  cause^    in  the    said  Court,    and    from 

every  thing  that  shall  or  may  arise  or  follow  therefrooL" 

And  that  is  the  ground  of  appeal.     Why,  then,  the  libel 

of  Appeal  and  the  Inhibition  do  not  agree^  as  the  InhibitiflO 

alleges  an   appeal    from  the  whole  sentence;  whereat  tbe 

Libel  alleges  an  appeal  from  only  a  part  of  the  aentenoe. 

Which  is  to  be  taken— the  Inhibition  or  the  Libel?    It  is 

said  that  no  authority  has  been  pointed  out,  to  shew  that 

Libel  and  In-  the  Libel  of  Appeal  and  the  Inhibition  should  agree;  but 

arree?"    ™"*'  ^  apprehend  no  authority  is  necessary  on  this  point,  as  it 

is  every  day's  practice.     I  never  recollect  any  case  to  the 

contrary.     Nothing  could  be  more  easy  than  to  make  the 

Inhibition  and  the  Libel  agree,  for  the  Libel  could  recite 

that   the  appeal  was   from   the  whole  sentence,    but  tfast 

part,  and  stating  what  part,  had  been  abandoned.    Hoe, 

however^  the  party  and  the  Court  are  led  to  inference  as 

to  what  part  of  the  appeal  it  is  intended  to  abandon ;  and 

at  the  hearing  it  would  appear  as   if  it  were  an  appeal 

from  the  whole  sentence,  whereas  it  is  an  appeal  from  onlj 

part. 

Under  the  circumstances  I  am  clearly  of  cypinion  that  tbe 

Libel  is  not  admissible  in  its  present  form,  as  it  is  at  variance 

with  the  Inhibition,  and  the  hands  of  the  Court  below  are 

completely  tied  up  as  to  every  part  of  the  cause  till  the  In- 

Libel  to  be  hibition  is  relaxed.     I  am  of  opinion  that  the  libel  must  be 
reformed,  n         j 

reformed. 

Proctors  : — Priichard,  for  the  Appellant ;  JenneVy  for  the  Re- 
spondent. 
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l^tgtl  <!rourt  of  anmtraltp. 

December  12. 

The  "  Virgil." — Act  on  Pe/i/wwi.— This  was  a  cause  of  Collision- 
image  by  collision.  The  Virgil,  a  snow,  of  240  tons,  and  ^ama^wniTo^ 
le  sloop  Jeatif  of  150  tons,  deeply  laden  with  coals,  on  the  plead  'Mnevita- 
^ening  of  the  6th  of  October  last,  it  being  dark  (and,  as  f/®in*J[^  ^wk  or 
escribed  on  one  side,  hazy),  came  in  collision  near  Coquet  hazy  night,  she 
jland,  and  the  Jean  sunk.  On  the  part  of  the  VirgU,  it  ^^«^^""*^^ 
as  contended  that  the  collision  was  the  effect  of  inevitable  at  great  speed, 

:cident;  the  owner  of  the  Jean  maintained  that  the  Firgil  neglectingmea- 

:  °     siiresofprecau- 

'as  to  blame.  tion  that  would 

The  Court  was  assisted  by  Trinity  Masters.*  ^*^e  rendered 

-  -  -  _  ,   ,.      ,.        ^      ;.       ,      »  rr  -the    accident 

Addams,  D.,  and  Hardtngf  D.,  for  the  Jean  ;  Haggard^  less  probable. 

K,  and  Robinson,  D.,  for  the  Virgil* 

Dr.  Lushington  (addressing  the  Trinity  Masters). —  Summiho  up. 
Tie  facts  of  this  case  are  very  simple  in  themselves.  As 
lleged  on  behalf  of  the  Jean,  they  are  shortly  these : — She 
ras  proceeding  north,  and  had  put  into  Shields.  On  the  6th 
f  October,  about  six  o'clock  in  the  evening,  she  was  about 
hree  miles,  or  three  miles  and  a  half,  off  the  Coquet  Island 
jght,  and  the  place  is  admitted  on  the  part  of  the  Virgil, 
nd  fixed  beyond  all  doubt.  On  the  part  of  the  Jean,  it  is 
tated  that  the  wind  was  N.W.  and  by  W. ;  that  her  course 
iras  about  N. ;  that  she  was  on  the  larboard  tack,  and  pro- 
eeding  towards  her  destination,  when  she  met  with  the  ves- 
el,  and  descried  her  on  her  starboard  bow ;  and  the  repre- 
entation  of  the  Jean  is,  that  it  was  out  of  her  power  to 
hange  her  course,  being  on  a  wind,  and  that  the  other  vessel 
an  into  her  and  sank  her.  The  defence  on  the  part  of  the 
^irgil  is,  in  some  respects,  of  an  extraordinary  description, 
ecause,  after  having  stated  her  own  voyage  and  the  place 
f  the  collision,  she  goes  on  to  say,  that  the  night  was  hazy 
nd  very  dark,  and  that  a  good  look-out  was  kept.  But  it  is 
xtraordinary  that  in  this,  which  ought  to  contain  the  whole 

*  Captain  Locke  and  Captain  Welter. 
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Dec.  12.  of  the  defence,  there  is  not  a  single  word  said  as  to  the 
The  ViraiL  ^^^^*  *®  ^°  ^^®  ***^  **  which  the  vessel  was  sailing,  as  to 
the  tack  which  she  was  on,  as  to  the  course  she  was  pur- 
suing, as  to  which  bow  was  stnidc,  and  as  to  what  saili 
were  set.  I  must  say  that  this  struck  the  Court  with  a  con- 
siderable degree  of  surprise,  and  not  only  surprise,  but 
it  does  put  a  very  great  difficulty  in  the  way  of  the 
case  of  the  Virgil  herself;  because  we  must  hold,  that  the 
whole  of  the  defence,  and  all  the  essential  pardcalan, 
should  be  stated  in  the  first  instance,  otherwise  the  affida?its 
go  to  matters  which  never  can  be  met  on  the  other  side. 

This  being  the  state  of  the  case,  the  substance  of  the  de- 
fence, as  pleaded  on  behalf  of  the  Virgil,  is — inevitable 
accident,  a  dark  and  hazy  night,  and  no  power  on  her  part 
to  avoid  the  collision.  Now,  let  us  consider  what  is  reaUv 
the  fact. 
What  is  in  law  In  law,  an  inevitable  accident  is  this :  that  which  the 
cidrat'*  *  **^"  P^'^y  charged  with  the  offence  could  not  possibly  prevent  by 
the  exercise  of  ordinary  care,  caution,  and  maritime  skill. 
It  is  not  inevitable  accident  if  a  vessel  is  going  eight  or  nioe 
miles  an  hour  when  she  ought  to  be  sailing  three  or  four, 
and  say,  "  I  could  not  prevent  the  accident  at  the  moment 
it  occurred ;"  but  could  she  not  have  used  measures  of  pre- 
caution, that  would  have  rendered  accident  less  probable  ? 
That  is  the  doctrine  which  I  take  the  liberty  of  enforcing  as 
the  doctrine  of  this  Court.  Though  it  is  important  that  a 
voyage  should  be  completed  in  the  most  speedy  man- 
ner, yet  speed  must  be  combined  with  safety  to  other 
vessels. 

Now,  there  are  only  two  points  in  which  to  my  miod  it 
is  possible  to  impute  to  the  Virgil  any  want  of  propriety  of 
conduct ;  and  the  first  is,  was  there  a  good  look-out  ?  I  am 
not  prepared  to  sa^,  negatively,  that  a  good  look-out  w:ls 
not  kept.  But  a  more  important  matter  is,  whether  she  was 
or  was  not  carrying  more  sail  than,  under  the  circumstances 
stated  by  herself,  ought  to  have  been  carried.  She  dearly 
had  the  wind  free,  and  the  night  was  not  only  dark,  bat 
hazy,  and  that  fact  must  tell  against  her  as  well  as  in  ber 
favour. 
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Now,  you  will  have  to  consider,  then,  whether,  under  all       d«c.  12. 
these  circumstances,  the  Virgil  was  to  blame,  and  not  the     ««r~J^    .. 
innocent  cause  of  this  collision — but  has  so  conducted  her- 
self with  respect  to  the  quantity  of  sail  she  was  carrying, 
that,  in  point  of  fact,  she  rendered  the  accident  more  pro- 
bable than  it  would  otherwise  have  been. 

Captain  Wbller. — It  appears  that  the  wind  was  about  Opinion. 
N.W.  and  by  W.  The  Jean  was  close-hauled  on  the  lar- 
board tack.  The  Firgil  was  steering  S.  ^  W.,  the  wind  two 
points  abaft  the  beam,  having  her  studding-sail  set.  Both 
admit  it  was  a  dark  night ;  the  Virgil  says  "  hazy."  If  so, 
we  consider  the  Virgil  ought  to  have  been  under  more  com- 
mand, particularly  on  a  coast  where  there  is  so  much  traffic. 
We  consider  her  to  blame. 

Pbb  Curiam. — I  entirely  concur  in  the  opinion  expressed  Judgmint. 
by  the  Trinity  Masters;    therefore,  I  pronounce  for  tlie 
damage. 

Proctors  : — fVadesmiy  for  the  Jean;  F,  Clarkson,  for  the  firgiL 


The  "London  Packet."— y<c<  on  Petition. — This  was      Collision.— 

likewise  a  case  of  collision.    The  hns  Hull,  of  116  tons,  P«  f"**^,?*^  ^''^ 
«i  .1,  ,.        ^  11,^  ,  Trinity  House 

laden  with  coals,  proceedmg  from  the  north  to  London,  and  does  not  apply 

the  schooner  London  Packet,  of  94  tons,  in  ballast  trim,  from  w*^ere    the 

Rye  to  Sunderland,  came  in  collision  at  the  mouth  of  the  t^^o  vessels  are 

Tees,  on  the  night  of  the  1st  June.     Each  party  charged  not  in  opposite 

the  other  with  being  the  cause  of  the  collision ;  but  the  rections. 

London  Packet  having  sustained  slight  damage,  her  owners 

had  not  instituted  a  cross  action. 

The  Court  was  assisted  by  the  same  Trinity  Masters. 

Addamsy  D.,  and  Robertson,  D.,  for  the  Hull,  and  Hag- 
gardy  D.,  and  Tmiss,  D.,  for  the  London  Packet. 

Db.  Lushington. — It  is  admitted  on  both  sides  that  this  Summing  ip. 
was  not  a  case  of  inevitable  accident,  but  must  have  occurred 
in  consequence  of  blame  attributable  to  one  or  the  other  of 
these  two  vessels. 

The  statement  on  behalf  of  the  vessel  proceeding,  the  The  facts. 
Hull,  is  to  the  following  effect.     She  had  quitted  the  port  of 

VOL.  II.  3    u 
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Dec.  12.      Middlesborough   for  London,  and  after  having  cast  off  the 

y     ,     n    I .  steam-tuff,  by  which  she  had  been  conducted  out  of  that 
London  Packet.  ,         .    ^   .    .  i.        i  ,  , 

port^  the  wind  being  directly  contrary  to  the  course  she 

was  intending  to  pursue,  she  states  that,  **  in  consequence 
of  the  head- wind,  she  stood  to  the  N.,  on  the  starboard 
tack,  and  continued  on  such  tack  till  noon,  when  she  tacked 
to  the  S.,  on  the  larboard  tack,  on  which  tack  she  continued 
till  four  P.M.,  when  she  again  tacked  to  the  N.  and  £.,  on 
the  starboard  tack,  and  continued  on  such  tack  until  half- 
past  seven  p.m.,  when  the  wind  gradually  died  away,  so  that 
at  half-past  eight  p.m.  the  brig  became  totally  becalmed." 
The  representation  is*  that,  during  the  whole  of  this  day, 
the  wind  did  not  blow  from  such  a  quarter  as  to  enable  the 
master  to  make  any  progress  towards  the  completion  of  the 
voyage.  He  states  that,  "  at  such  time,  it  was  ebb-tide, 
and,  in  consequence  of  the  swell  of  the  sea,  the  brig  was 
thrown  athwart  the  tide,  with  her  head  to  the  N.  and  E.,  her 
helm  being  lashed,  in  which  condition  she  continued  until 
ten  o'clock  p.m.,  when,  a  light  air  having  sprung  up  from 
the  S.,  her  yards  were  braced  sharp  up,  on  the  starboard 
tack,  her  helm  was  put  hard  to  starboard,  and  her  head 
brought  up  to  the  wind,  namely,  S.£."  Now,  as  I  under- 
stand it,  the  vessel,  until  a  very  short  period,  at  least,  prior 
to  the  collision,  lay  with  her  head  to  the  S.E. ;  but,  **  not- 
withstanding which,'*  he  says,  "  the  brig,  for  want  of  suffi- 
cient wind,  was  still  unmanageable.*'  At  half-past  eleven 
o'clock,  the  schooner  (the  vessel  proceeded  against),  bound 
for  Sunderland,  "  was  seen  by  the  watch  on  deck,  about  a 
quarter  of  a  mile  off,  coming  down  upon  her  with  all  sail 
set  from  the  S.,  and  bringing  with  her  a  breeze  from  the 
S.S.W.*'  Now,  I  wish  particularly  to  call  your  attention  to 
this  statement ;  you  will  be  able  to  judge  whether  it  is  true 
in  point  of  fact,  and  whether  the  measures  adopted  by  the 
two  vessels  were  the  correct  ones.  But  the  statement  here 
is,  that  the  head  of  the  brig  was  to  the  S.E.,  and,  being  in 
this  predicament,  a  vessel  came  down  on  her  with  all  ha 
sails  set  from  the  S.,  bringing  a  breeze  from  the  S.S.W., 
and  he  states  that  the  breeze  had  not  reached  him  at  the 
period  of  the  collision  ;  and,  in  point  of  fact^  he  was  at  that 
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time  in  an  unmanageable  condition,  so  that  he  could  do      Dec.  12. 

nothing.  ^     ,"—  , 

iTv       ,  ,        ,        ,      ,  .        ,  ,  ,  London  Packet, 

On  the  other  hand,  the  statement  is,  that  the  schooner 

was  proceeding  to  the  N. ;  that  about  half-past  eleven  p.3i. 
she  was  crossing  the  mouth  of  the  Tees,  with  the  wind  mo- 
derate from  the  S.W.  and  by  W.,  with  all  sails  set  except 
the  studding-sails,  and  her  course  appears  to  have  been 
N.N.W.  ^  W.,  therefore,  she  had  the  wind  in  her  favour ; 
that,  so  proceeding,  she  descried  the  brig  (for  it  is  not  pre- 
tended that  this  was  a  dark  night,  on  the  contrary,  all  the 
evidence  shews  that  there  was  a  capability  of  seeing  at  some 
distance) ;  that  the  helm  of  the  brig  was  put  to  starboard;  the 
helm  of  the  schooner  was  put  to  port,  and  notwithstanding 
that  the  master  hailed  those  on  board  the  brig  to  put  her  helm 
a-port,  she  continued  to  bear  down  upon  the  schooner,  and 
came  stem  on,  and  struck  the  larboard  bow  of  the  schooner. 

A  great  deal  has  been  said  about  the  rule  laid  down   by  Tlieruleofthe 
the  gentlemen  of  the  Trinity  House ;  that  rule  has  been  Trinity  House, 
recognized  over  and  over  again,  and  I  hope  never  will  be 
departed  from  in  any  case  where  it  applies.    That  rule  I 
apprehend  to  be  this :  that  where  one  vessel  is  upon  the 
starboard  tack,  and  another  on  the  larboard  tack,  it  ought 
to  be  the  custom  of  the  vessel  on  the  starboard  tack  to  keep 
her  wind,  and  of  that  on  the  larboard  tack  to  give  way. 
But  this  presumes  that  the  head  of  each  vessel  is  opposite     "When  appli- 
to  each  oUier  ;  it  is  not  intended  to  apply  if  the  heads  of  the  ^^^®' 
vessels  are  lying  in  different  directions.    It  is  only  applicable 
in  cases  according  to  the  rules  of  navigation.   If  the  brig  was 
lying  with  her  head  to  the  S.E.y  then  in  point  of  fact  the 
two  vessels  were  not  approaching  each  other,  and   it  is, 
therefore,  a  very  different  consideration  whether,  under  cir- 
cumstances of  that  description,  the  London  Packet  ought  to 
have  ported  her  helm  or  not ;  and  it  will  be  very  important, 
also,  to  consider  whether  the  people  on  board  the  brig  could 
have  done  any  thing  to  avoid  the  accident* 

Captain  Wbller. — ^The  London  Packet  had  a  fair  wind  Opimiok. 
abaft  her  beam,  and  commanded  steerage- way.     Had  she 
continued  her  course  N.N.W.,  she  would  have  passed  to  the 
windward  of  the  brig — that  is,  astern  of  her.     We,  there- 
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Dec.  12.      fore,  consider  that  the  collision  was  occasioned  by  the  injii- 

,     , — 77   .     (licious  act  of  the  schooner,  in  attempting  to  croas  the  brigi 
LamioH  Packet,  . 

Iiawse. 

Judgment.  Per  Curiam. — I  pronounce  for  the  damage. 

Proctors :  —F  Chrfcson,  for  the  Hull;    Ttbds,  for  the  Io»*» 
Packet, 


eomif^tovv  (ETourt  of  UonHoiu 

December  16. 

I>rotest against  CoLLETT  v.  CoLJLETT. — Act  on  PetUion* — ProUtl. — Tbii 
Hppeariiig  to  a  ^^^g  ^  gyj^  f^^.  separation,  by  reason  of  adultery,  by  Mrs,  Emma 
Citation    in    a  ^  ,,  ,      '^__      ,  ,     Vi  ,,         ,       »^      ,        ,         .   ^.     . 

Kuit  for  separa-  Collett  against  Mr.  John  Colletty  her  husband.     A  Citation 

'>on  •'y  1^**?"  was  taken  out  on  the  22nd  September,  citing  the  husband, 
thewife  i^inst  ^8  resident  in  the  parish  of  St  George,  Hanover  Square,  in 
thehuiflMind,on  the  diocese  of  London.  The  certificate  of  service,  dated  the 
first,  ^?at"  the  ^^^  October,  set  forth  that  the  person  employed  to  serre 
proxy  was  not  the  Ciution  had  proceeded  on  the  25th  September  to  the 
vnle  till  ^aficr  ^ou^^*  7,  Upper  Belgrave  Street,  for  the  purpose  of  serving 
theCitationwas  the  Citation,  but  was  informed  by  Mr.  Collett*8  agent*  then 
ser^rseconJu  ^n  t*^e  ho"^»  that  Mr.  Collett  was  gone  abroad;  that  ha?- 
ly,  that  the  hu^  ing  ascertained  that  such  information  was  correct,  he  pro- 
residing  ?n*'"the  needed  to  Ostend,  and,  on  the  27th  September,  met  him  at 
iiiocese  when  Malines,  in  the  Netherlands,  and  producing  the  origiiud 
8ucd?wa8?er^  Citation,  left  with  him  a  copy.  The  husband  appeared  by 
ed  abroad  :—  Proctor  under  Protest  to  the  jurisdiction  of  the  Court,  al- 
Overruled  on  ^  -  ^j^^^  i,  ^.^g  i29th  Canon,  it  was  decreed  that  none 
both  points.  *,,^  '    /  ,      '  .  1         ,  .      , 

shall  procure  m  any  cause  unless  constituted  and  appointed 

by  a  proxy  from  his  party  ;  that  when  the  Citation  issued 
— namely,  on  the  22nd  September,  and  when  the  pretended 
service  took  place,  on  the  27th  September,  the  Proctor  ex- 
tracting the  same  was  not  lawfully  constituted  the  proctor 
of  Mrs.  Collett,  who  did  not  execute  the  proxy  till  the  fad 
October,  by  reason  whereof  the  Citation  was  not  duly  or 
lawfully  procured.  And,  further,  that  the  jurisdiction  of 
thi;»  Court,  in  respect  of  tlie  Citation,  is  limited  to  tlie  dio- 
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cese  of  London,  and  that  a  service  thereof  can  only  be  law-      Dec.  16. 
fully  effected  upon  the  party  within  the  jurisdiction,  and,  — ~ 

being  served  upon  the  party  when  he  was  out  of  the  juris- 
diction, and  in  foreign  parts,  the  Citation  and  service  were 
null  and  void. 

Haggard^  D.,  for  Mr.  Collett^  in  support  of  the  protest.  Argument. 
— ^The  first  ground  is,  that  there  was  a  suit  pending  prior 
to  the  proxy,  in  express  violation  of  the  Canon.  It  has 
been  decided  that  the  service  of  the  Citation  is  the  com- 
mencement of  the  suit.  Ray  v.  Sherwood.*  Certain  orders 
were  passed,  in  pursuance  of  the  Stat.  10  Geo.  4,  c.  52,  by 
the  Court  of  Arches,  for  the  regulation  of  these  Courts,  and 
the  5th  of  these  ordersf  directs  ''  that  the  proctor  of  a 
party  taking  out  a  Citation,  or  other  process,  shall,  on  the 
day  of  its  return,  be  prepared  to  exhibit  his  proxy,  and  to 
proceed  in  the  cause,  by  taking  the  first  step  therein,  accord- 
ing to  the  nature  of  the  proceeding.*'  So  far  from  this  rule 
superseding  the  Canon,  it  confirms  it,  and  shews  that,  at 
the  time  of  the  return  of  the  Citation,  the  proxy  is  to  be 
exhibited  and  registered  in  the  Court.  But,  assuming  the 
proctor  to  have  been  duly  authorized,  there  has  been  no 
due  service  so  as  to  compel  an  appearance.  By  the  Statute 
of  Citations^t  no  person  is  to  be  cited  out  of  the  jurisdiction 
where  he  shall  be  inhabiting  at  the  time  of  the  award  of  the 
Citation.  It  is  alleged  that  Mr.  Collett  is  residing  in  Bel- 
grave  Street,  Hanover  Square:  why  was  he  not  served 
there  ?  Mr.  Collett  is  in  a  foreign  country,  and  till  of  late, 
writs  of  the  Court  of  Chancery  could  not  be  executed  in 
Scotland  or  Ireland.  There  is  no  case  in  which  service  of  a 
Citation  upon  a  husband  out  of  the  jurisdiction  of  the  Court 
of  the  Ordinary,  by  virtue  of  its  own  seal,  and  by  an  officer 
substituted  for  the  legal  mandatory,  has  been  held  to  be  a 
legal  service,  after  argument.  I. am  aware  that  cases  have 
occurred  where,  sub  silentioj  an  appearance  has  been  given, 
or  a  Citation  viis  et  modis  has  been  held  sufficient  to  found 
the  jurisdiction  of  the  Court,  which  has  proceeded  in  pcenanu 

*  1  Curt.  193.  t   Reh^  5.— 13lh  February,  1830. 

\  23  Hen.  8,  c.  9. 
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Dec.  16.      There  is  also  another  class  of  cases,  in  which  the  domidl  of 

^  ,,  — :r  „      the  husband  has  been  held  to  be  that  €^  the  wife.     fFW- 
Cwett  v.  CoUett, 

comb  V.  Whitcomb,*     Warrender  v.  Warrender.\     But  th«y 

are  cases  in  which  a  nullity  was  cured  by  the  applicatioD  of 
that  doctrine.  [Per  Curiam. — With  regard  to  the  prin- 
ciple that  the  domicil  of  the  husband  shall  be  considered 
primd  facie  the  domicil  of  the  wife,  and  therefore,  service 
at  his  house  shall  be  considered  the  same  as  if  he  resided 
with  her,  why  is  it  so  ?  because  the  law  holds  that  her  pro- 
per residence  is  within  the  jurisdiction  by  reason  of  her 
husband  being  resident  therein.  But  if  the  residence  of  the 
husband  in  this  case  be  defacio  and  de  jure  within  the 
jurisdiction,  surely  the  same  principle  applies  to  him.]  The 
question  is,  whether  the  Court  can  uphold  the  service  of  dw 
Citation  on  the  husband,  he  being  at  the  time  out  of  the 
jurisdiction.  [Per  Curiam. — ^The  very  point  was  decided 
in  Warrender  v.  Warrender.  The  Citation  was  served  in 
France.  For  what  purpose  is  the  service  but  to  give  him 
notice  ?]  Is  the  notice  of  any  avail  unless  he  is  within  the 
jurisdiction  ?  No  case  has  gone  beyond  the  extent  of  bind- 
ing the  wife,  who  is  presumed  to  be  on  the  spot.  [Pki 
Curiam. — Must  I  not  assume  the  same  as  to  the  husband?] 
The  Court  cannot  serve  a  party  in  another  diocese,  and  cin 
it  serve  a  party  in  a  foreign  country  ? 

Bay  ford  J  D.,  on  the  same  side. — There  has  been  no  service 
of  any  sort  but  on  the  person  locally  out  of  the  jurisdiction 
of  any  Court  in  this  kingdom.  The  Citation  must  be  a  legal 
document,  and  requires  a  legal  service. 

Phillimorey  D.,  contr^. — As  to  the  first  question,  the  ob- 
ject of  the  Canon  is  to  protect  clients  from  the  misconduct 
of  their  own  proctors.  With  respect  to  the  5th  Rule  of 
1830,  the  proctor  has  complied  with  it,  for  on  the  daj  of 
the  return  of  the  Citation  he  was  prepared  to  exhibit  his 
proxy.  Prankard  v.  Deacle.l  With  respect  to  the  domidl 
of  Mr.  Collett,  in  Whitcomb  v.  Whiicomb,  the  Court  decided 
the  question,  which  was  before  decided  in  Warrender  r. 

•  2  Curt.  351.  t  9Bligh,89. 

t  1  Hagg.  E.  R.  1S3. 
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Warrender  and  Tenducci  v.  TenduccL*    This  is  only  a  notice      Dec.  16. 
x>  enable  us  to  put  the  party  in  contempt,  if  necessary.  ^„  — Z,  ^ 

Addatns,  D.,  on  the  same  side. — It  is  not  necessary  that 
lie  Citation  should  be  taken  out  by  a  proctor ;  it  may  be 
lone  by  the  party  herself,  or  a  friend,  and  it  is  sufficient  if 
he  proctor  exhibit  a  proxy  at  the  return  of  the  Citation. 

Db.  Lushington. — This  is  a  case  of  some  importance,  as  Judcmfnt. 
!  do  not  recollect  such  a  point  ever  having  been  raised  in  an 
let  on  Petition.     A  Citation  was  taken  out  by  tlie  wife 
igainst  the  husband,  on  the  22nd  September,  and  the  return 
8  as  follows  :— 

I  the  ondersigDed  do  hereby  certify  that,  on  Monday,  the  25th 
lay  of  September  last,  I  proceeded  to  the  houRe,  No.  7,  Upper 
3elg^ave  Street,  in  the  parish  of  SU  George,  Hanover  Square,  in 
be  county  of  Middlesex  and  diocese  of  London,  for  the  purpose 
>f  serving  this  Citation  on  the  within-mentioned  John  Collett, 
Bsq.,  but  that  I  was  informed  by  his  agent,  who  was  in  the  said 
louse,  that  the  said  John  Collett  was  gone  abroad.  And  I  do  further 
;ertify  that,  having  ascertained  that  such  information  was  correct, 
[  proceeded  to  Ostend,  and,  on  the  27th  day  of  the  said  month  of 
September,  met  with  the  said  John  Collett  at  Malines,  in  the 
^I'etherlands,  and  then  and  there  produced  this  original  Citation 
mder  seal  to  him,  and  left  with  him  a  true  copy  hereof,  he  being 
>er8onally  known  to  me.  Witness  my  hand,  this  4th  day  of  Oc- 
ober,  1843.     J  no.  Forrester. 

The  Citation  is  in  the  ordinary  form,  and  Mr.  Collett  ap-  Grounds  of 
pears  under  protest  to  the  Citation  upon  two  grounds ;  first,  P"*^^**- 
hat  the  Citation  was  taken  out  before  the  proxy  was  signed 
)y  Mrs.  Collett,  and  secondly — I  will  read  the  very  words 
>f  the  Act : — "  That  the  jurisdiction  of  the  Consistorial  and 
Episcopal  Court  of  London  for  and  in  respect  of  the  said 
!!itation  is  limited  to,  and  does  not  extend  beyond,  the  said 
iocese  of  London,  and  that  a  service  of  such  Citation  can 
nly  be  lawfully  effected  (in  virtue  of  the  seal  under  which 
lie  said  Citation  issued)  upon  the  party  therein  named  to  be 
ited,  in  and  within  the  jurisdiction  of  the  said  Court."  So 
hat  the  ground  of  nullity  is,  that  the  service  was  abroad. 

♦  3  Phill.  595. 
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Dec.  16.  Now,  it  appears  to  me  indispensable  in  this  case,  first,  to 

CoUettY.CoUeii.  *®®  what  jurisdiction  the  Court  had  over  the  original  cause 

,    .  J.   .     The  evidence  before  the  Court,  as  to  the  jurisdiction,  con- 

Jurisdiction    ,  ^  ,      .  y^       .  i    «       »»        ^   n        i.       \e 

of  Court  over  sists  of  two  affidavits.     One  is  made  by  Mrs.  Collett  nerseir, 

c«"8«-  stating  that  she  resided  with  Mr.  Collett  at  No.  7,  Uppff 

Belgrave  Street,  within  the  jurisdiction  of  the  Court,  up 
to  the  14th  June,  1836,  when  she  left  the  house,  and  tbit 
Mr.  Collett  has  continued  to  occupy  and  reside  at  the  said 
house  up  to  the  month  of  September  in  the  present  year, 
when,  on  or  about  the  25th  of  that  month,  he  left  London 
for  the  Netherlands,  leaving  his  servants  in  charge  of  tbe 
said  house,  and  she  believes  that  Mr.  Collett  is  shortly  ex- 
pected to  return*  Now,  there  being  no  contradiction  to  this 
affidavit,  the  facts  appear  to  be  these :  that  the  Ciution  ii 
dated  on  the  22nd  September,  and  Mr.  Collett  quitted  the 
house  on  or  about  the  25th,  three  days  after  the  issue  of  the 
Citation,  and  two  days  before  the  attempted  service.  The 
other  affidavit  is  made  by  Mr.  John  Henderson,  the  collector 
of  the  poor  rates  for  that  part  of  the  parish  in  which  Upper 
Belgrave  Street  is  situated,  and  he  says  that  Mr.  Cdlett  hat 
been  for  many  years,  and  now  is,  assessed  to  the  said  ratei 
as  the  occupier  of  a  house  numbered  7  in  that  street. 

Under  these  circumstances,  has  this  Court  jurisdiction  to 
proceed  ?  I  am  aware  that  this  point  has  not  been  contested 
by  the  Counsel  for  Mr.  Collett,  who  have  admitted  that  the 
Court  has  power  to  decide  in  the  cause.  Now  the  Couit 
always  looks,  in  questions  of  jurisdiction,  to  the  Statute  of 
Citations,  for  although  that  Statute  was  only  in  affirmaoce 
of  the  Common  Law,  yet  it  is  the  written  law  by  which  the 
Court  must  govern  and  regulate  its  proceedings.  Tbe  Sta- 
tute was  passed  to  prevent  abuses  which  had  taken  place  bj 
reason  of  Citations  and  other  process  to  appear  in  the  Ardiei 
and  other  high  Courts  of  the  Archbishop,  being  served  <'  (ai 
from  and  out  of  the  dioceses  where  the  parties  dwell;"  not 
where  they  might  happen  to  be  at  the  time  of  issuing  tbe 
Citation,  but  '^  out  of  the  diocese  where  they  dwell;"  and 
there  can  be  no  doubt  as  to  the  meaning  of  the  word 
**  dwell,"  that  it  means  **  permanently  residing:"  no  other 
clause  of  the  Act  gives  a  different  meaning  to  the  word.   Id 
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he  enacting  part  it  is  said,  "  No  manner  of  person  shall  be      d«c.  16. 

irom  henceforth  cited,  or  summoned,  or  otherwise  called  to 

)ipear,  out  of  the  diocese  where  he  shall  be  inhabiting  at 

be  time  of  awarding  or  going  forth  of  the  citation."     Now, 

a  the  first  place,  I  think  the  word  "  inhabiting  "  has  the 

•me  meaning  as  the  word  •*  dwelling  "  in  the  former  part 

-f  that  Statute.    The  word  ''inhabiting"  is  one  to  which 

?very  one  knows  many  meanings  have  been  attached,  and 

a  precise  meaning  can  only  be  collected  with  reference  to 

lie  circumstances  of  each  individual  case. 

Now,  if  I  am  to  look  at  this  case  with  a  strict  eye,  there 
m  be  no  doubt  that  Mr.  Collett  was  in  the  house  at  the 
me  of  the  going  forth  of  the  Citation  on  the  22nd  Septem- 
nr.  Such  being  the  words  of  the  Statute,  what  is  the  con- 
raction  put  upon  them  in  other  Courts  ?  One  case  has 
!en  dted  from  Bum's  Eccles.  Law  ;*  I  have  had  refe- 
nce  to  the  original  Reporter,t  and  I  find  the  citation  is 
ord  for  word  :  *'  8  James.  An  attorney  in  the  K.  B.  was 
ed  in  the  Arches  for  a  legacy,  and,  for  that  he  inhabited 
the  diocese  of  Peterborough,  Prohibition  was  prayed  and 
wnted ;  because,  though  he  remained  here  in  Term  time, 
r  -WBA  properly  inhabiting  within  the  jurisdiction  of  the 
[shop  of  Peterborough : "  plainly  shewing  that,  in  the 
rinion  of  a  Court  of  Common  Law,  the  true  construction 
'  the  Statute  is,  that  it  is  not  by  accidentally,  and  for  a 
sgle  purpose,  inhabiting  within  the  jurisdiction,  but  for 
^  general  purpose  of  habitation  in  tlie  place,  that  the 
■eisdiction  of  the  Ecclesiastical  Court  would  be  founded. 
■  ^>m  the  nature  of  this  case,  being  a  transitory  action,  I 
3^  upon  this  as  an  authority  very  much  in  point.  The  case 
Woodward  v.  MakepeaceX  is  not  so  much  in  point,  but, 

^  certain  extent,  it  illustrates  the  present.  In  that  case, 
■q>peared  that  Woodward  was  cited  out  of  the  diocese  of 
cdlfield  and  Coventry,  having  been  cited  in  that  of  Peter« 
narough ;  but  the  Court  held  that  he  was  not  dted  out  of 
Bi  (Hocese,  within  the  Sutute,  for  that  he  was  an  inha- 

♦  Tit  "  Citation."  f  2  Brownl.  12. 

X  1  Salk.  164.     Cited  by  Bum,  u^  sup, 

VOL.  II.  3  X 
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Dec.  16.  bitant  where  he  occupied  land  as  well  as  where  he  personally 
CoOtu^oOM  ^^^^^^^'  And,  in  the  present  case,  the  party  occapies  a 
'  house  within  the  diocese,  and  actually  resided  there  both 
before  and  at  the  time  of  the  Citation  being  taken  out 
What  was  the  course  pursued  by  Lord  Stowell  in  Lord 
and  Lady  Herbert's  case  ?  According  to  the  report  of  thit 
case,*  the  evidence  was  very  much  the  same  as  this,  as  to 
the  actual  residence  of  Lord  Herbert  at  No.  10,  Upper  Sey- 
mour Street,  up  to  the  day  of  the  affidavit,  and  Lord  Stowell 
did  nnt  hesitate  to  pronounce  Lord  Herbert  in  contempt, 
and  when  he  was  in  contempt,  to  proceed  to  a  hearing. 
There  was  not  a  personal  service  in  that  case,  but  a  service 
viis  et  modis,  by  leaving  a  copy  of  the  Citation  at  the  house. 
What  was  done  in  even  a  more  important  case^  that  of  Tfu- 
ducci  ?  That  was  a  suit  brought,  after  the  party,  who  was 
a  foreigner,  had  quitted  this  country,  by  reason  of  his 
having  a  residence  in  the  Haymarket.  He  waA  pronounced 
in  contempt,  and  that  was  a  suit  for  the  purpose  of  annul- 
ling a  mnrriage,  not  for  a  separation  by  reason  of  adultery, 
and  it  went  to  a  final  sentence,  the  Court  stopping  the  cau« 
till  he  had  had  notice.  So  that  this  was  a  decision  of  the  Court 
of  Arches  itself.  The  party  was  living  in  Naples,  and  this 
is  an  answer  to  the  argument  that  the  Court  has  no  power 
to  issue  its  process  out  of  the  kingdom,  for  tlie  Court  of 
Arches  there  issued  its  process  to  the  kingdom  of  Naples, 
But  in  fact  it  is  not  a  process  at  all,  and  it  is  a  misnomer  to 
call  it  so ;  it  is  notice  of  process. 
Objection  only  It  is  clearly  demonstrated,  therefore,  that  this  Court  had 
tation.  "  jurisdiction  at  the  issue  of  the  Citation*     What  then  does  the 

whole  argument  amount  to  ?  Why,  that  the  Citation  wts 
not  properly  served,  and  that  is  the  sum-total.  I  should  be 
glad  to  know  what  would  have  been  a  proper  service.  I 
expected  to  have  been  told  that  a  copy  of  the  Citation  oofbt 
to  have  been  left  at  the  house  in  Belgrave  Street,  and  then, 
without  any  notice  to  Mr.  CoUett  at  all,  the  party  migbt 
have  proceeded,  by  a  preliminary  measure,  to  move  the 
Court  to  pronounce  Mr.  Collett  in  contempt.     But  we  haw 

•  2  PhiU.  230. 
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leard  any  such  argument*  In  ordinary  cases^  the  prac-  Dec.  16. 
s  to  leave  a  copy  of  the  Citation  at  the  place  where  the  noU^~~CoUeit 
7  was  resident  at  the  time ;  but  for  what  purpose  is  a 
left  at  the  house  ?  For  one  only ;  because  it  is  most  pro- 
3  that^  by  that  means,  the  party  may  obtain  a  personal 
irledge  of  the  proceedings  in  the  cause.  The  law  is  in- 
ent  to  the  party  plaintiflT,  and  gives  that  party  an  oppor- 
y  of  going  on  by  leaving  a  copy  at  the  residence  of  the 
r  party,  and  it  is  not  absolutely  necessary  to  serve  the 
ess  upon  the  individual  wherever  he  can  be  found.  It 
lieu  of  personal  service,  and  nothing  more.  This  is  the 
foundation  of  the  whole  objection.  How  was  the  objec- 
treated  in  Warrender  v.  Warrender  ?  The  case  of  fVar^  Watrendery, 
er  V.  Warrender  is  an  authority  upon  this  point,  the  only  ^^^rr^der, 
rence  between  the  cases  being  this,  that,  in  that  case,  it 
a  proceeding  by  the  husband  against  the  wife,  and  this 
proceeding  by  the  wife  against  the  husband.  The  case 
ir  George  and  Lady  Warrender  was  this  :  Sir  George, 
g  resident  in  Scotland  at  the  time,  took  out  process  in 
Court  of  Session  in  Scotland,  calling  upon  his  wife  to 
'ar  in  a  cause  of  divorce  by  reason  of  adultery.  The 
ter  mode  of  proceeding  was  by  edictal  process,  and  this 
ess  should  have  been  served  at  his  own  residence  in 
land :  that  would  have  been  according  to  the  strict  rule 
roceeding,  the  law  presuming  that  the  domicil  of  Sir 
rge  Warrender  was  the  domicil  of  Lady  Warrender.  In- 
1  of  so  doing,  Sir  George  Warrender  caused  the  Citation 
e  served  upon  his  wife  in  France.  An  objection  to  tliis 
ice  was  taken  in  the  Court  below  (the  Court  of  Session), 
it  being  overruled,  the  case  was  brought  up  by  appeal 
he  House  of  Lords  for  decision.  And  how  did  Lord 
agham,  with  the  concurrence  of  the  Lords,  treat  the 
ction?  He  said,  could  there  be  an  argument  more 
•ly  approaching  to  the  reductio  ad  absurdum?  The 
tal  process  was  admitted  to  be  for  the  purpose  of  giving 
ce,  and  when,  in  point  of  fact,  you  do  give  notice,  as 
:h  as  if  given  at  a  market-cross  in  England,  by  a  personal 
ice  on  the  party,  you  come  and  tell  me  that  it  would 
3  been  better  to  have  adopted  other  means,  by  a  service 
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Dec.  16.      in  Scotland,  which  could  not  possibly  have  had  any  effect, 
CoU£U~~C  Usit  ^^®  ^^^y  being  resident  abroad.    [^Addamsm  Lady Warrender 
*  had  never  resided  with  Sir  George  Warrender  in  ScotlaDd; 
it  was  only  a  temporary,  not  a  permanent  residence.]    Is 
not  that  case  applicable  to  the  present  ?     Does  the  drcmiH 
stance  of  this  being  a  suit  by  the  wife  against  the  husband 
make  any  difference  ?     I  think  it  does,  but  most  stronglj 
the  other  way.     Look  at  the  facts  in  that  case.     The  senrice 
was  held  to  have  been  a  good  service,  though  the  Court  of 
Session  could  have  had  no  more  power  to  serve  its  process  in 
France  than  this  Court.  But  what  was  that  case  ?  Why,  by  i 
fiction  of  law  only,  it  was  held  to  be  sufficient,   as  against 
the  wife,  to  serve  it  upon  her  residing  in  France,  and  here, 
where  there  is  no  fiction  of  law,  but  the  husband  is  resi- 
dent on  the  spot  in  law  and  in  fact,  has  he  a  right  to  sij 
that  a  personal  service  is  not  good  ?    I  am  not  able  to  under^ 
stand  the  drifl  of  that  argument.     I  think,  if  the  wife  ii 
bound,  ^  fortiori,  the  husband  is  bound,  and  that  it  does  not 
lie  in  his  mouth  to  say  that,  although  the  wife  is  bound, 
though  not  resident,  he  shall  not  be  bound  though  resideot 
on  the  spot.     All  rules  of  law  depend  upon  the  principles  of 
common  sense,  and  has  he  not  the  information  communieated 
to  him  as  effectually  as  if  a  copy  had  been  left  at  his  house? 
Looking  at  all  the  facts  of  the  case,  I  am  of  opinion  that,  so 
far  as  regards  the  objection  to  the  jurisdiction  of  the  Court, 
I  must  overrule  it. 
Wuiit  of  proxy.      With  respect  to  the  second  point,  it  is  alleged  that  I  ooght 
to  pronounce  for  the  protest  on  the  ground  that  the  Proctor, 
at  the  time  of  issuing  the  Citation,  had  no  proxy  from  Mrs. 
Coliett,  the  party  proceeding,  and  I  have  been  referred  to 
the    129th  Canon   as    a  proof  that   this   objection   is  vd] 
founded.     I  must  dismiss  this    objection.      I  say  nothing 
about  the  Canon    as  a  law,    except    that    the   Canon  is 
directory,  and  cannot  annul  any  of  the  proceedings,  and  so 
far  I  cannot  on  this  point  pronounce  for  the  protest    It 
cannot  be  supposed  that,  when  a  regulation  has  been  laid 
down  of  a  directory  nature,  for  the  government  of  Proctors, 
if  one  of  them  happen  to  violate  such  direction,  all  the  pnh 
ceedings  between  the  parties  are  to  be  quashed  and  annulled, 
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for  there  is  not  a  syllable  in  this  Canon  which  tends  to  shew  Dec.  16. 
that  the  proceedings  in  case  of  a  disobedience  to  the  direc-  ^  „  T  „ 
Ucfos  of  the  Canon  are  void. 

I  think  it  my  duty  to  overrule  this  protest^  and  in  com-    Protest  over- 
pliance  with  the  prayer  of  the  other  party,  assign  Mr.  Col->  '"^ed. 
lett  to  appear  absolutely. 

Proctors :  F.  H,  Dyke^  for  the  wife ;  Moore^  for  the  husband. 


Vrrtogattue  iiTourt  of  (iTanterliurfft 

December  18. 

HxTGHWEiiL    V.   Hatchwbll. — Causc. — The  testator,       Capacity.— 

Charles  Hatchwell,  died  on  the  5th  October,  1842,  and  pro-  Prolmteofawill 

bate  of  his  will  was  granted  on  the  15th  October.     By  it  !hedra'^erO>n^^^ 

be  bequeathed  to  his  five  children  £5  each,  and  the  residue  of  the  two  at- 

to  his  widow,  the  property  being  under  £200.     On  the  10th  ^^^^^  jj^g. 

October,  1843,  a  decree  was  taken  out  at  the  suit  of  three  «d  to  the  in- 

of  the  children,  calling  in   the  probate,  and  putting  the  thetMto"o7the 

parties  upon  proof  of  the  will  in  solemn  form  of  law.     The  other    to    bis 

will  was  accordingly  propounded  in  a  condidit,   upon  which  Hdd^und^^th" 

the  two  attesting  witnesses  were  examined.     One  of  them  circumstances, 

(Cleland)  deposed  to  the  competency  of  the  deceased,  but  gufficlent"*  ^v^ 

the  other  (Godby),  who  was  the  drawer  of  the  will,  deposed  dcnce  in  favour 

that  he  did  not  believe  that  the  deceased  understood  the  ^i  ?®  ^j'dity 

of  the  will. 
contents. 

Addamst  D.,  moved  the  Court  to  pronounce  for  the  will,  Aecumznt. 
and  condemn  the  party  opposing  it  in  the  costs. 

Jenner,  D.,  for  the  party  opposing. — Almost  all  the  pro- 
perty is  given  to  the  wife ;  there  were  no  instructions  from 
tbe  deceased,  and,  according  to  Godby's  statement,  he  wrote 
tbe  paper  without  any  communication  with  the  deceased, 
and  left  it  with  the  widow  for  two  or  three  weeks  before  it 
mras  executed.  The  account  given  of  the  execution  does 
not  state  that  any  remark  or  observation  was  made  by  the 
testator  shewing  that  he  had  a  knowledge  of  the  contents. 
Cleland  says  he  held  it  up,  as  if  he  was  reading  the  paper 
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over;  but  the  other  witness  says  directly  the  contrary. 
[Per  Curiam. — I  cannnot  take  Godby'a  evidence;  I  throw 
him  out  of  consideration ;  I  repudiate  him.]  Then  take 
the  account  given  by  the  other  witness  as  to  the  capacity  of 
the  deceased ;  looking  at  his  age,  eighty-one,  and  at  the 
trifling  legacies  to  the  children,  there  is  nothing  to  shew  that 
he  knew  he  was  signing  a  will. 


JuDOMiMT.  Sir H.  Jennbr  Fust. — I  would  advise  Mr.  Godby  to  take 

very  good  care  what  he  does  in  future.  The  question  is, 
whether  the  evidence  of  Cleland  is  sufficient  to  support  the 
will.  The  requisites  of  the  Statute  are  complied  with— that 
is,  the  paper  was  executed  in  the  presence  of  two  witnessei 
present  at  the  same  time,  who  attested  the  paper  in  the  pre- 
sence of  the  deceased ;  and  the  question  is,  whether  there 
is  proof  of  knowledge  of  contents.  Generally  speaking, 
where  a  party  executes  a  will  in  the  presence  of  witnesses, 
that  is  primd  facie  proof  of  his  knowledge  of  the  contents, 
and  the  Court  considers  the  deceased  to  have  been  of  soand 
mind.  And  what  is  there  to  impugn  the  capacity  of  the  de- 
ceased in  this  case,  except  what  comes  from  Godby?  I 
doubt  whether,  under  the  circumstances  of  this  case,— 
looking  at  the  fact  of  the  probate  having  been  so  long 
without  being  called  in,  and  at  the  evidence  of  Godbrf 
on  whose  evidence  it  has  been  called  in,  and  who  has 
admitted  that  he  has  quarrelled  with  the  widow, — I  should 
be  justified  in  pronouncing  against  the  validity  of  this  will, 
there  being  no  plea  of  want  of  capacity.  I  am  inclined  to 
consider  that  there  is  sufficient  evidence  of  the  execution  of 
the  will  by  the  deceased  with  knowledge  of  contentSj  and 
I  therefore  pronounce  for  the  validity  of  the  will,  and  con- 
demn the  party  opposing  it  in  the  costs.  It  is  clear  tbit 
they  must  have  known  what  Godby  could  say.  I  do  hope 
that  some  means  may  be  devised  to  prevent  such  cases  in 
future.  Taking  his  evidence  in  the  most  favourable  h'ght, 
he  is  a  party  to  a  fraud. 

Proctors: — Buckton,  for  the  party  opposing  the  will;  Crasstt 
for  the  widow. 


/ 
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miltb  iffourt  of  aumttralts. 

December  20. 

The  "Fortitude." — Act  an  Petition, — Pro<e#^— This  Where  a  ves- 
ts a  proceedinff  on  behalf  of  Messrs.  Pease  and  Co.,  of  *«^  [*  wrested 
ill,  mortgagees  of  48  sixty-fourth  shares  of  the  ship  jrpr-  mariners,     for 

ide,  which  had  been  arrested  by  process  of  this  Court  in  wages,  but  not 
.    r  .  i_       1..         .  ...       the    freight 

3uit  for  wages  against  the  ship,  the  present  action  being  (which  was  not 

ainst  the  ship  and  freight.     James  Douglas,  the  master,  i"  the  handt  of 

ner   of  the  remaining  16  sixty-fourth  shares,  and  the  Court*^  will' not 

isignees  of  the  cargo,  appeared  and  gave  bail  for  the  exercise  its  or- 

ight,  but  under  protest.     The  Act  on  Petition  alleged  tioir^or"*that 

it  Thos.  Humphrey  the  elder,  of  Hull,  the  owner  of  48  given    by   the 

ty-fourth  shares  of  the  ship,  mortgaged  them  to  Messrs.  c   gv   at   the 

ase  and  Co.  in  August,  1841^  and  in  October,  1841,  the  instance  of   a 

5sel  sailed  under  the  command  of  Douglas,  on  a  voyage  2h»dic»te'    *^ 

im  London  to  South  Australia  and  the  China  Seas,  and  questions  as  to 

ck  to  London ;  that,  during  the  voyage,  Humphrey  the  Jjf  the  fre?"^'^ 

ler  became  bankrupt ;  that  the  vessel  returned  to  London 

th  a  valuable  cargo  in  June,  1843,  Douglas,  the  master, 

ing  at  such  time  the  only  solvent  owner  ;  that  the  mari- 

rs,  being  unable  to  obtain  payment  of  their  wages,  com- 

;nced  actions  against  the  ship  in  this  Court,  which  were 

w  pending ;  that,  by  the  Statute  3  and  4  Vict.  c.  65,  it  is 

acted  (sect.  3),  that  "  whenever  any  ship  or  vessel  shall 

under  arrest  by  process  issuing  from  this  Court,  or  the 

oceeds  of  any  ship  or  vessel,  having  been  so  arrested, 

ill  have  been  brought  into  and  be  in  the  Registry  of  this 

lurt,  in  either  case,  the  Court  shall  have  full  jurisdiction 

take  cognizance  of  all  claims  and  causes  of  action  of  any 

rson  in  respect  of  any  mortgage  of  such  ship  or  vessel, 

d  to  decide  any  suit  instituted  by  any  such  person  in 

ipect  of  any  such  claims  or  causes  of  action  respectively ;" 

d  (sect.  4)  that  <*  the  Court  of  Admiralty  shall  have  juris- 

rtion  to  decide  all  questions  as  to  the  title  to  or  ownership 

any  ship  or  vessel,  or  the  proceeds  thereof,  remaining  in 

i  Registry,  arising  in  any  cause  of  Possession,  Salvage, 
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Dec.  20.  Damage^  Wages,  or  Bottomry."  The  Act  on  PedtioD  pro- 
The  F~rt'i  d  ^^^^^  ^®  allege  that  the  jurisdiction  thereby  given  to  thii 
Court,  in  respect  to  the  claims  of  mortgagees,  is  confined  to 
the  ownership  of  any  ship,  or  the  proceeds  thereof,  and 
that  no  jurisdiction  whatsoever  is  given  to  the  Court  to  ad- 
judicate upon  the  title  or  ownership  of  mortgagees  to  the 
freight,  much  less  to  permit  mortgagees  to  commeDoe  t 
principal  action  in  this  Court  against  the  freight,  the  actioo 
of  the  mariners  being  against  the  ship  only,  and  that  Dong- 
las,  as  the  only  solvent  owner,  and  master  of  the  ship,  is  the 
only  person  legally  entitled  to  receive  the  freight,  and,  after 
payment  thereout  of  the  liabilities  thereon,  to  pay  over  to 
those  entitled  their  proper  proportions  of  the  residue.  On 
behalf  of  the  mortgagees,  it  was  alleged  in  the  Act,  that, 
as  mortgagees  of  three-fourths  of  the  ship,  they  claimed  to 
be  entitled  to  a  certain  proportion  of  the  freight,  in  support 
of  which  claim  this  action  had  been  entered  ;  that,  inasmndi 
as  the  ship  was  under  arrest  by  process  frmn  this  Court  at 
the  time  when  such  action  was  entered,  this  Coart  has  foil 
jurisdiction  to  take  cognizance  of  such  claim,  and  to  deter- 
mine  the  suit,  under  the  Srd  section  of  the  Statute,  whollj 
independent  of  the  4th  section,  with  which  the  Srd  has  oot 
any,  or  at  least  not  any  necessary,  connection. 
Nov.  14.  AddamSy  D.  (desired  by  the  Court  to  begin),  for  the  mort- 

Arqumekt.  gagees. — The  vessel  was  under  arrest,  which  fact  founds  the 
right  of  action.  The  only  question  is,  as  to  the  CouiVi 
jurisdiction.  The  4th  section  of  the  Statute  gives  this  Coart 
jurisdiction  to  decide  '<  all  questions  as  to  the  title  to  or  own- 
ership of  any  ship  or  vessel,  or  the  proceeds  thereof  remain- 
ing in  the  Registry,  arising  in  any  cause  of  Possessioo, 
Salvage,  Damage,  Wages,  or  Bottomry,  which  shall  be  in- 
stituted in  this  Court."  This  is  a  cause  of  action  arising  oat 
of  the  mortgage.  There  is  no  connection  between  the  3rd 
and  4th  sections  :  the  latter  does  not  limit  the  former. 

Baiffordy  D.,  on  the  same  side. — Formerly,  in  sudi  a  cue 
as  this,  there  were  two  questions  :  first,  whether  this  Court 
could  interfere  in  the  case  of  a  mortgagee  ;  secondly,  whe- 
ther the  Court  was  not  obliged  to  hold  its  hand  before  it 
could  decide  a  question  of  ownership.     These  two  difficol- 
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e  now  met  by  the  two  sections  of  the  Act ;  one  takes      Die.  SO. 
all  difficulty  about  entertaining  claims  by  a  mortgagee ;   -,.    p^ivde 
her  relates  to  other  matters  where  the  Court  was  for- 

stopped  by  Prohibition.  In  the  " Domtharpey**  the 
r  crossed  the  mind  of  the  Court,  and  the  Court  said : — 
ng  that  the  Statute  has  relieved  the  Court  from  all  the 
:les  which  formerly  existed  as  to  the  title  to  the  ship 
>rtgage,  even  if  such  obstacles  did  exist,  which  I  some- 

doubty  I  think  that,  incidentally,  I  necessarily  have 
me  power,  in  such  a  case  as  this,  as  to  the  freight ; 
therwise,  I  never  could  determine  the  amount  of  the 
'oceeds  of  the  ship  itself."  There  is  no  doubt  that  all 
»  by  mortgagees  are  now  maintainable  here  when  once 
^ssel  is  before  the  Court. 

ggard,  D.,  for  Mr.  Douglas,  the  owner  of  one-fourth 
»f  the  vessel.— The  question  is,  whether,  under  the  3 

Vict.  c.  65,  this  Court  can  exercise  jurisdiction  at  the 
ice  of  a  mortgagee  of  a  ship,  that  ship  being  under 

for  wages,  and  whether  the  mortgagee,  not  being  in 
ision — who  took  no  interest  in  the  management  of  the 
f  which  was  entirely  in  the  hands  of  Mr.  Douglas,  the 
part-owner — has  a  right  to  bring  the  freight  within 
irisdiction  of  the  Court,  the  freight  not  having  been 
ed  in  the  suit  originally  brought  by  the  mariners  for 
3.  [Pbr  Curiam. — There  are  two  questions;  first, 
ler  this  Court  has  jurisdiction,  at  the  instance  of  a 
^agee,  to  call  the  freight  into  the  Court  to  abide  its 
nination  of  his  claim  ;  secondly,  whether,  wliere  a  ves- 
s  been  arrested  at  the  suit  of  a  mariner  for  wages,  the 
ler  having  elected  to  arrest  the  ship,  though  he  might 
arrested  the  freight  also,  a  mortgagee  is  precluded  from 
n  upon  the  freight.  Lord  Stowell,  in  the  *<  Prince  Re* 
't  8aid|  that  where  a  party  had  a  lien  on  three  things, 
ly  not  select  one,  and  throw  all  the  burthen  upon  that, 
\g  out  all  others,  which  are  equally  liable.]  That  was 
ise  of  a  bottomry-bond.     The  present  question  is  put 

the  plain  language  of  the  Statute,  whether  the  Court 

•  2  Notes  of  CfL  264.  t  Not  rep. 

..  II.  3   Y 
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Dec.  20.      has  power  now  to  call  upon   a  solvent  owner, [Put 

Tht  FortUud  ^^^^^^' — Suppose  the  mariner  had  arrested  the  freight,— 
the  vessel  and  freight,  or  the  freight  simply  .^ ]  If  the  freifk 
had  been  brought  in,  the  jurisdiction  of  the  Court  would 
have  been  well  founded ;  but  where  the  Statute  gives  the 
Court  jurisdiction  as  to  the  ship  only,  the  question  is,  whe- 
ther it  does  not  exclude  its  jurisdiction  in  respect  to  other 
matters*  [Per  Curiam. — Can  a  mariner  oust  the  jurisdic- 
tion of  the  Court  by  arresting  the  vessel  or  the  freight.^  Is 
that  your  argument  ?]  Prior  to  the  Statute,  we  never  heard 
of  a  mortgagee  suing  the  freight.  The  only  questioD  his 
been  as  to  proceeds  in  the  Registry.  [Per  Curiav«— The 
great  difficulty  in  my  mind  is  this:  one  person  may>  bj 
arresting  the  ship  instead  of  the  freight,  oust  the  jurisdictitiii 
of  the  Court,  and  throw  the  burthen,  which  should  be 
borne  by  ship  and  freight  equally,  upon  the  ship  alone.  The 
question  is,  whether  a  person  can  do  so,  and  whether  tbe 
jurisdiction  of  tlie  Court  can  depend  upon  the  mere  cboiee 
of  a  party,  who  shall  say,  *'  I  will  exclude  this  or  that,"  iR 
being  equally  liable  in  equity.]  As  respects  the  ownenof 
the  freight,  the  parties  would  have  a  remedy  in  another 
jurisdiction.  If  the  Court  thinks  that,  under  tbe  woid 
''ship,"  it  can  have  jurisdiction  over  the  freight,  can  the 
Court  stop  there,  and  not  include  the  cargo  ?  The  arrest 
roust  fall  to  the  ground,  and  the  party  be  dismissed. 

Curteu,  D.,  on  the  same  side. — The  question  turns  opoo 
the  Act  only.  The  Court  had  no  jurisdiction  before  the 
Act,  and  can,  therefore,  exercise  it  so  far  only  as  the  Act 
has  given  jurisdiction  to  it-  [Cited  the  "  Percy ^^  and  the 
"  Portsear\^ 

AddamSy  D.,  in  reply. — The  objection  taken  in  the  Protest 
is  abandoned ;  it  is  now  contended  that  by  the  3rd  sectioo  of 
the  Act,  standing  by  itself,  the  Court  has  not  jurisdicdoo  ts 
entertain  the  question,  It  is  said  that  the  word  ''  ship**  odIj 
is  mentioned,  and  therefore  the  jurisdiction  of  the  Court  over 
the  freight  is  excluded.  But  where  the  ship  is  mendoaed, 
the  Court  is  given  full  jurisdiction  over  "  all  causes."    This 

*  3  Hagg.  A.  R.  402.  f  2  Hagg.  A.  R.  24 
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18  sufficiently  wide  to  extend  to  the  freight,  and  it  is  ad-       Dec.  89. 
mitted  that  if  the  freight  had  been  arrested^  as  well  as  the  xheF^Hiude. 
ship,  the  Court  would  have  had  jurisdiction  to  determine 
the  question  of  ownership  as  to  the  freight.     Then  where  is 
the  objection  to  the  Court's  dealing  with  the  claim  ? 

Bay  ford, — The  case  oi  Smart  v.  Wolffs  throws  some  light 
upon  this  question. 

Per  Curiam. — I  must  take  time  to  consider  this  question.  Cur,  adv,  mdt. 

Dr.  Lushinoton. — This  vessel  was  originally  arrested  Dec.  20, 
under  the  authority  of  this  Court,  at  the  instance  of  certain  Jodqmekt. 
mariners,  in  suits  for  wages,  and  under  such  arrest  it  still 
continues.  Things  being  in  this  state,  a  warrant  was  taken 
out  at  the  instance  of  Messrs.  Pease  and  Co.,  mortgagees  of 
48  sixty-fourth  shares  of  the  ship,  and  such  warrant  pur- 
ported to  arrest  the  ship  and  freight.  The  warrant  was 
executed  by  arresting  the  cargo,  and  an  appearance  has  been 
given  for  the  master  and  part-owner  (Douglas),  and  for  the 
consignees.  That  appearance  is  under  protest ;  bail  being 
given  in  the  same  way.  In  the  Protest,  the  jurisdiction  of 
the  Court  is  denied,  and  it  states  the  following  facts: 
that  Humphrey  the  elder,  in  August,  1841,  being  owner  of 
48  sixty-fourth  shares  of  the  Fortitude,  mortgaged  them  to 
Pease  and  Co. ;  that,  in  October,  the  vessel  sailed  to  Australia 
and  back  to  London ;  and  that,  during  the  voyage,  Hum- 
phrey became  bankrupt,  and  that  Douglas,  the  master,  was 
the  only  solvent  owner.  The  Act  on  Petition  then  sets  forth 
the  third  and  fourth  sections  of  the  S  and  4  Vict,  c  65,  and 
alleges  that  the  jurisdiction  of  the  Court  is  confined  to  the 
proceeds  of  the  ship  ;  and  that  this  is  a  principal  action  by 
the  mortgagees  of  the  ship  for  the  freight,  the  ship  only 
being  arrested  by  the  mariners ;  that  the  master  is  the  only 
person  to  receive  the  freight,  and  pay  it  over  to  those  enti- 
tled, afler  the  discharge  of  the  liabilities  thereon.  The  an- 
swer, on  the  part  of  the  mortgagees  of  the  ship,  is  very  short. 
It  merely  states  that  the  mortgagees  of  the  ship  were  enti- 
tled to  a  certain  proportion  of  the  freight,  and  refers  to  the 

*  3  T.  R.  383. 
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Dec.  20,      third  section  of  the  Sutute,  as  conferring  jurisdiction  upon 
The  Fortitude.  ^^®  Court  under  the  circumstances. 

The  suit  is  substantially  between  DouglaSt  the  master  and 
part-owner  to  the  extent  of  16  shares  of  the  ship,  and  tbe 
mortgagees  of  the  remainder ;  for  it  does  not,  at  lesat  prmi 
facief  appear  that  the  consignees  of  the  cargo  have  anj  real 
interest  in  the  result.  The  question  is  one,  in  the  premt 
stage,  simply  of  jurisdiction.  If  the  Court  has  jurisdiction, 
it  is  bound  to  exercise  it,  whatever  be  the  difficulty  and 
complexity  of  the  questions  which  might  arise  ;  if  it  has  do 
jurisdiction,  even  a  failure  of  justice  consequent  thereon 
would  not  give  the  Court  a  right  of  interference. 

The  question  was  argued  principally  with  reference  to 

the  Act  of  Parliament,  and  two  cases  were  cited  at  the  Bar 

The  **DvW'  which  I  wish  first  to  dispose  of;  the  **  Dowthorpe^  and  the 

thorpe:'  u  Perctf,"    As  to  the  former^  it  was  most  materially  distin- 

guished from  this  case,  for,  in  the  ^*  Dowihorpe"  there  wai 
a  bottomry -bond,  as  well  as  actions  for  wages  and  piloCage; 
the  ship  and  freight  were  arrested  and  under  the  control  d 
the  Court,  in  ordinary  course,  in  the  exercise  of  its  ordinary 
jurisdiction,  without  reference  to  any  Statute.  The  Comt 
was,  ex  necessitate  rei,  bound  to  direct  the  fMijrment  of  tbe 
balance  of  proceeds  to  the  persons  entitled,  and  to  ascertain 
what  that  balance  was.  I  greatly  doubt  if  the  ordinary 
jurisdiction  of  the  Court  was  not  sufficient  in  the  case  of  the 
"  Dofvthorpe"  without  any  reference  to  the  Statute  at  all ; 
but  if  the  Statute  was  to  be  called  in  aid,  it  was  merely  for 
the  purpose  of  deciding  who  were  the  owners  of  the  frdgbt 
and  the  burthens  which  that  freight  was  subject  to. 

The  *•  Percy."  With  respect  to  the  "  Percy*'  I  retain  my  opinion,  as  to 
that  case,  expressed  in  my  judgment  in  the  case  of  the 
*'  Dowthorpe,**  and  especially  with  reference  to  the  dcdsioo 
in  the  "  Prince  Regent"  by  Lord  StowelL  But,  on  furtbrr 
consideration  of  the  case  of  the  *'  Percy,**  I  am  strongly 
inclined  to  come  to  the  conclusion  that,  in  that  dedsion,  tbe 
real  difficulties  of  the  case  were  not  brought  under  the  con- 
sideration of  the  learned  judge;  it  was  a  decision  given  it 
the  very  time  when  the  question  was  argued.  I  will  real 
it : — "  The  freight  is  part  of  tlie  bondholder's  security,  but 


JdiS.]  ADMIRALTY  COUBT.  d2) 

he  is  not  compellable  here  to  enforce  it.**  Now,  so  far,  this  Die.  20. 
does  not  militate  against  the  decision  of  Lord  Stowell  in  the  j^  FortUude, 
^*  Prince  Regent  /*  because  Lord  Stowell,  in  that  case  (as  I 
observed  in  the  *'  Dowthorpe'* )f  where  the  bond  was  on  the 
ship  and  cargo,  the  freight  not  being  mentioned  in  the  bond, 
held  that  by  law  the  freight  was  equally  hypothecated,  and 
that  he  was  bound  to  make  the  freight  responsible  for  the 
bottomry-bond  before  he  could  touch  the  cargo.  Then  Sir 
John  Nicholl  goes  on  : — <<  I  am  not  aware  that  this  Court 
has  taken  up  questions  of  this  kind  as  between  mortgagees 
and  owners."  Why,  it  was  not  probable  that,  in  former 
tiroes,  such  questions  would  become  matter  of  judicial  dis- 
cussion, as,  fifty  or  sixty  years  ago,  ships  were  not  mort- 
gaged as  they  now  are,  and  it  was  not  probable  that,  in  such 
simple  discussions  as  whether  a  bottomry  "bond  was  valid, 
or  the  amount  was  due,  questions  of  this  kind  would  have 
arisen ;  but  I  am  satisfied,  if  they  had,  the  Court  would 
have  disposed  of  them.  Sir  John  Nicholl  continues :-» 
**  If  it  is  bound  to  enter  upon  them,  the  mortgagee  should 
get  an  Injunction  to  bar  the  payment  of  the  existing  proceeds 
to  the  bondholder ;  but  unless  the  Court  is  so  stopped,  I 
adhere  to  the  opinion  that  he  is  entitled  to  have  his  bond 
and  interest  paid  out  of  the  sale  of  the  ship,  and  that  a 
mortgagee  has  no  right  to  impede  the  payment."  Why, 
what  sort  of  right  is  this  ?  If  an  Injunction  is  obtained  at 
all,  it  will  tie  up  all  the  proceedings  of  the  Court,  and  the 
Court  will  be  unable  to  move  at  all.  I  think  the  question 
could  not  have  been  well  considered.  If  the  Admiralty 
Court  had  jurisdiction  and  refused  to  exercise  it,  then  it 
might  be  compelled  by  Mandamus  ;  if  it  had  not  jurisdic- 
tion,  it  might  be  stopped  from  attempting  to  exercise  it  by 
Prohibition.  If  it  had  jurisdiction,  and  if,  under  the  pe» 
culiar  circumstances  of  the  case^  it  could  not  be  exercised 
equitably,  then  undoubtedly  an  Injunction  would  lie  from 
the  Court  of  Chancery ;  but  the  very  issue  of  an  Injunction 
presumes  that  the  Court  had  jurisdiction  over  the  subject. 

Respecting  the  other  case — that  of  the  "  PorUea" — ^it  is 
not  necessary  to  say  any  thing :  it  was  decided  by  Sir  C» 
Robinson  under  different  circumstances. 
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Dec.  20.  The  main  distinction  between  the  present  case  and  that  of 

-,.  "TT"^.^  ,    the   "  Dowihorpe"   is,  that  here  the  freight  has  not  been 
The  Fortitude,  ,  .       ,  ,.  .  ®     ,  .     . 

arrested  m  the  ordinary  course,  by  persons  claiming  a  Un 

thereon,  but  it  is  an  action  brought  by  the  mortgagees  of 
certain  shares  of  the  ship  against  both  the  ship  and  freight 
That  they  have  a  right  to  proceed  against  the  ship  or  pro- 
ceeds was  not  denied ;  the  only  question  at  present  is  as 
to  the  freight,  arrested,  as  alleged,  in  virtue  of  the  Statute. 
The  Statute.         With  respect  to  the  Statute,  so  far  as  relates  to  the  pre- 
sent question,  it  had  been  doubted,  or  perhaps  more  thin 
doubted,  whether,  where  a  ship  had  been  arrested  by  pro- 
cess of  this  Court,  it  could  take  cognizance  of  the  claims  of 
mortgagees,  or  of  any  questions  of  title  to  the  ship  itself. 
For  instance;  whether  they  could  appear  to  oppose  daims 
against  the  ship  ;  whether  they  could  claim  and  receive  a 
proportion  of  the  proceeds*     This  state  of  tilings  was  detri- 
mental to  justice,  and  might  have  been  the  cause  of  much 
delay,  as  in  some  cases  it  was.     So  as  to  questions  of  title 
to  the  ship.     The  remedy  was  intended,  as  I  conceive,  to  be 
commensurate  with  the  evil,  and  the  evil  was  that  the  Court 
could  not  exercise  its  ordinary  jurisdiction  to  the  full  extent; 
it  was  not  intended  to  confer  new,  separate,  and  disdnct 
powers  on  this  Court  for  the  purpose :  and  that  is  the  con- 
struction (if  the  words  admit  it)  which  I  should  be  disposed 
to  put  upon  the  Statute. 
^^*^'^Ja*"      ^^^y  it  appears  to  me  that  the  question  does  depend  upon 
the  drd  section  of  the  Statute,  and  though  it  has  been  argutd 
that  the  3rd  and  4th  sections  are  to  be  taken   together,  mj 
opinion  does  not  agree  with  that  argument.     Now,  two  con- 
flicting constructions  have  been  put   upon  the  3rd  section. 
The  mortgagees  taking  out  the  warrant  say,  the  vessel  hav- 
ing been  arrested,  and  this  being  a  question   arising  out  of 
the  mortgage,  the  Court  has  thereby  jurisdiction  to  take 
cognizance  of  '^  all  claims  and  causes  of  action  of  any  per- 
son in  respect  of  any  mortgage  of  a  vessel,  and  to  decide 
any  suit  instituted  by  any  such  person."     The  other  con- 
struction, put  by  the  parties  resistinjB^  the  warrant,  is,  that 
the  jurisdiction  is  not  as  to  any  question  arising  out  of  the 
deed  of  mortgage,  but  as  to  the  ship  itself  being  mortgaged* 
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Now^  I  confess  that  my  mind  leans  to  the  latter  construe-  Dec.  90. 

tion,  as  it  assimilates  more  to  the  purposes  for  which  the  _,    Z — ;    , 

Act  was  passed — that  is,  it  was  a  remedial  Act,  intended  to 

restrain  certain  evils,  and  no  further. 

The  circumstances  of  the  present  case  do  not  appear  to  Case    not 

me  to  briniF  it  within  the  principle  of  the  remedy,  nor,  as  I  ^J^li<"    princi- 
.  1  .        /.  .  .         /.    .  ,      /.  .      o        PJ«   "or  word* 

conceive,  withm  a  fair  construction  of  the  words  of  the  Sta-  of  Sut 

tute  :  not  within  the  principle,  because  the  Court  can  exer^ 
cise  its  ordinary  functions  with  justice  without  resorting  to 
the  Statute:  not  within  the  words,  because  I  think  the  more 
proper  construction  is,  to  restrain  the  enabling  power  to  the 
ship  alone.  In  this  form  of  action,  if  maintainable,  the 
Court  might  be  called  upon  to  adjudicate  upon  a  right  to 
freight,  without  reference  to  any  other  question,  or  to  the 
nature  of  the  suit.  It  is  not  a  proceeding  to  make  freight 
contributable  pari  passu  to  liens^  whoever  might  be  entitled 
to  it ;  but  to  adjudicate  upon  the  title  to  the  freight  itself. 
That  was  a  question  which  was  forced  upon  the  Court  in  the 
case  of  the  **  Doivthorpe**  by  the  freight  being  in  its  hands, 
by  virtue  of  its  ancient  ordinary  process,  for  it  had  been 
arrested  by  the  ordinary  process.  I  am  disposed,  therefore, 
in  this  state  of  things,  to  pronounce  in  favour  of  the  Protest. 
In  the  case  of  the  *'  Donfthorpe,"  1  was  induced  to  go  the 
full  length  of  the  authority  I  had,  and  for  this  obvious  rea- 
son, that  I  should  have  occasioned  great  inconvenience  to 
the  parties  if  I  had  not  followed  that  course. 

I  wish  it,  however,  to  be  most  distinctly  understood,  that 
I  do  not  intend  in  the  least  degree  to  affect  the  question  of 
the  right  and  power  of  the  Court  to  call  upon  the  holders 
of  freight  to  bring  it  in,  to  bear  its  proportion  of  a  lien  im- 
posed by  law  on  the  acts  of  a  party,  where  such  a  proceed- 
ing is  necessary  for  the  purposes  of  justice,  and  arises  out  of 
cases  where  in  the  original  cause  the  Court  had  clearly  ju- 
risdiction :  such  as  the  <*  Prince  Regent "  certainly  was ; 
such  as  the  "  Dowlhorpe*'  was  in  its  main  features,  though 
not  in  every  part  of  the  case.  In  cases  like  the  "  Prince 
Jtegentf'  1  may  observe  that  the  freight  is  brought  in  by 
virtue  of  a  Monition,  and  not  by  instituting  an  original 
action,  as  in  this  case. 
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Dec.  20.  It  18,  perhaps,  almost  unnecessary  to  add»  that  this  ded- 

Tk  Ip^tiiudM.  ^^^^  ^^^^  "^^  forestall  any  question  as  to  the  payment  of  the 
proceeds  of  the  ship,  nor  the  question  as  to  whether,  out  of 
the  existing  proceeds,  the  Court  should  not  so  deal  with  them 
as  to  make  the  16  sixty-fourth  shares  of  Captain  Douglu 
liable  to  discharge  the  wages,  not  only  pari  passu  with  the 
48  sixty-fourth  shares*  but  also  to  bear,  ao  far  as  wages  are 
concerned,  that  share  of  the  burden  which  the  freight  in 
equity  ought  to  bear ;  nor  do  I  say  that  a  Monition  to  bring 
in  the  freight,  so  far  as  might  be  necessary,  if  the  16  sxtj- 
fourths  were  sufficient,  might  not  by  possibility  be  granted. 
I  leave  all  these  questions,  if  they  should  arise,  wholly  un- 
touched by  my  present  judgment,  and  determine  nothing 
but  the  point  of  law  before  me,  under  the  peculiar  dream* 

Protest  pro-  stances  which  gave  rise  to  it.     1  pronounce  in  favour  of  the 
nouncedfor.      p^^^ 

Cosu.  Haggard  asked  for  costs. 

Pbr  Curiam.— If  I  were  to  follow  my  own  judgnent  as 
to  costs,  I  should  consider  that  the  proper  principle  is,  tbit 
costs  are  not  a  penalty  to  be  paid  by  one  party,  but  a  reim- 
bursing of  the  other  party.  But  I  am  aware  that  the  whde 
course  of  the  decisions  on  the  subject  of  costs  has  gone  an 
a  different  principle,  not  to  give  costs  where  the  law  is  ei- 
ceedingly  difficult,  and  where  the  question  is  one  prima 
impressionU ;  and  therefore  in  this  case  I  decline  giving 
costs. 

Vrocton  :^Loveda$f,  for  the  mortgagees ;  F.  Clark»ony  for  the 
part-owner. 

END  OF  MICHAELMAS  TERM,  AND  OF  THE 
SITTINGS  AFTER  TERM. 


Admissioni  during  the  Term: — 

AB   PROCTOES. 

Nov.  3. — HsHET  Allen  Bathuest,  Esq. 

Augustus  Piogott  Oldkeehaw,  Esq. 
Thomas  Fknton,  Esq. 
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March  16,  1842. 

Snow  v.  Snow. — LibeL* — This  was  a  suit  for  separation,  A  suit  for 
by  reason  of  cruelty,  brought  by  Mrs.  Georgina  Snow  ^'.^''«  .^J^  |J« 
against  Mr.  Robert  Snow,  her  husband.  The  admission  of  husband^byrea- 
the  Libel  was  opposed  on  behalf  of  the  husband.  ^"^  ^TiSi 

The  Libel  pleaded  as  follows  :  opposed  on  the 

ground  that  it 

Articles  1,  2,  and  3,  in  the  usual  form,  the  courtship,  the  mar-  admitted   con- 

riage  of  the  parties  on  the  10th  January,  1832,  their  cohabitation,  donation.  — 
and  the  birth  of  six  children,  two  being  still  living.    4.  That,  in  ^J^J^^'   ^\ 
the  same  month  of  January,  1832,  Mr.  8.,  on  his  wife  expressing  plea  in  bar,  can 
a  wish  that  her  unmarried  sister  should  pay  them  a  visit,  became  ^  noticed  be- 
czoeedingly  angry,  and  struck  her  on  the  head  with  his  hand,  g^^'^jf^j^jjl 
5.  That,  shortly  after  the  marriage,  Mrs.  S.  became  pregnant,  and    effect    of 
at  which  Mr.  S.  "frequently,  in  an  unkind  and  ill-tempered  man*  condonation  on 
ner,  expressed  his  displeasure,  and  repeatedly  told  his  wife  that  bmd*Ind      -f" 
he  considered  children  the  curse  of  marriage  ;'*  that,  in  Novem*  respectively. t- 
ber,  1832,  Mrs.  8.  being  then  far  advanced  in  her  pregnancy,  Mr.  Whether  a  wife 
8.,  "  after  using  violent  and  angry  language  to  his  wife,  threw  a  ^.  "JJh'o^'h  * 
book  at  her,  which  hit  her  on  the  side.    6.  That,  in  December,  1832,  cohabited  after 
Mrs.  8.  gave  birth  to  h^r  first  child,  and  a  few  days  after,  Mr.  S.  the  last  act  of 
told  her  that  he  should  go  for  some  time  into  the  country,  where*  I^^^Hq^' 
upon  she  begged  him  not  to  leave  her  just  then,  **  upon  which  tion   not    sus- 
he  told  her,  in  an  angry  and  passionate  manner,  that  he  had  not  tained,  and  Li- 
been  married  to  her  to  be  tied  to  her  apron-strings,*'  and  accord-        Mmitted. 
ingly  he  went  into  the  country  for  several  days.    7*  That,  in  July, 
1833,  the  parties  went  to  Paris;  that  on  their  journey  thither, 
Mrs.  8.  being  again  pregnant,  Mr.  8.  "  constantly  treated  her  with 
unkindness  and  cruelty,  repeatedly  expressed  his  displeasure  at 
her  pregnancy  and  the  annoyance  it  occasioned  and  the  trouble  of 

*  This  case  was  not  reported,  in  its  chronological  place,  in  the  first 
volume  of  these  Notes,  the  decision  being  pronounced  in  a  preliminary 
stage  of  the  proceedings,  upon  the  admission  of  the  Libel  only.  The 
suit  was  ultimately  abandoned,  and,  as  the  points  decided  are  of  im- 
portance, the  report  of  the  case  is  placed  here. 
VOL.  II.  a 
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1842.  children,  and  on  severs]  occasions  dariiig  the  jooiney  struck  k 

Maech  16.  with  his  fist  on  her  head  and  sides."  8.  That,  in  Aogitst,  18S, 
o^^  I  their  child  died,  and  in  Septemher,  the  pmrties  quitted  Paiii  k 
'  London ;  that  Mrs.  S.  **  suffered  greatly  from  grief  for  the  Ion «( 
her  child,  and  Mr.  S.  added  thereto  hy  advertiDg  to  the  event  b 
unkind  terms,  saying,  un  more  than  one  occasion^  to  his  wife, 
<  How  delightfully  quiet  the  house  is  now  ?  What  a  good  rii- 
dance!'  "  9.  That,  in  March,  1834,  the  second  child  was boi; 
that  immediately  preceding  and  sabsequent  to  that  event,  Mr.  8. 
**  treated  his  wife  with  great  unkindness,  repeatedly  teUif  kr 
that  he  bated  children,  and  using  other  ezpreaaions  to  the  like pir- 
port;*'  that  a>  few  days  after  the  birth  of  this  child,  he  left  kiiwife 
and  went  into  the  country  for  three  weeks,  telling  her,  on  lesiraf 
her,  *'  that  he  hoped  he  might  find  her  and  her  baby  *  laid  oot'  m 
his  return."  10.  That,  shortly  after  the  birth  of  this  child,  aid  it 
other  times,  Mr.  8.  '*  told  his  wife,  in  an  iosultiDg  and  ofkwt 
manner,  that  he  had  only  married  her  for  the  sake  of  gettia^  ii- 
troduced  into  her  circle  of  society ;  that  he  cared  not  what  adairoi 
she  had,  provided  they  were  titled  and  able  to  put  money  to  ka 
account;  that  he  wished  she  would  run  off*;  that  hewooldNfi 
her  for  one  thousand  pounds,  and  would  wink  at  her  uMnk] 
and  frequently,  during  their  cohabitation,  he  was  in  the  habit  U 
using  the  same  expressions,  or  words  of  the  very  sanae  import,  lai 
that  he  blamed  her  for  not  flirting  and  for  not  getting  men  to  nake 
love  to  her."  11.  That,  in  the  end  of  June,  1835,  a  thhd  ckiU 
was  bom,  Mr.  S.  being  absent,  and  upon  his  return,  three  orfmr 
days  after,  when  he  entered  his  wife's  bed-room,  she  was  sitting  op 
in  bed  supported  by  pillows,  engaged  in  writing  a  note,  and  "Mr. 
S.,  seeing  a  spot  of  ink  on  the  sheet  of  her  bed,  flew  into  a  pas- 
sion and  struck  her  on  the  head,"  and  that  such  his  condad 
threw  his  wife  into  a  state  of  fever.  12.  That,  about  the  end  of 
July,  1835,  Mr.  S.  threw  an  ivory  paper-cutter  at  his  wife's  head, 
which  struck  her  on  the  forehead,  so  that  the  blood  flowed  sad 
she  fainted ;  that  the  scar  was  still  visible,  but  Mrs.  S.,  onwilUa^ 
to  expose  her  husband,  pretended  that  the  wound  was  occasioned 
by  her  falling  in  a  fainting-fit.  13.  That,  in'  August,  Mr.  & 
kicked  his  wife  out  of  bed  ;  that  she  was  much  hurt  and  terrified, 
and  ran  into  the  room  of  one  of  her  servants  for  protection.  H. 
That,  about  ten  weeks  after  the  birth  of  the  third  child,  and  whilst 
Mrs.  S.  was  nursing  it,  Mr.  S.  struck  her  a  violent  blow  on  the 
breast,  which  produced  a  swelling  of  so  bad  a  nature  that  a  surgi- 
cal operation  was  performed  upon  it ;  that  Mrs.  8.,  still  unwilliaf 
to  expose  her  husband,  told  the  surgeon  that  it  arose  from  her 
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aving  caught  cold  at  church  when  her  child  was  christened.    15«         18421 

That,  in  July,  1836,  whilst  the  parties  were  in  bed  together,  '^Mrs.     March  16. 

I.,  being  again  pregnant,  made  some  remark  to  the  effect  that  the  «  Snow 

hild  with  which  she  was  pregnant  was  alive,  whereupon  Mr.  S. 

truck  her  a  violent  blow  with  hb  fist  on  her  belly,  and  at  the  same 

me  held  her  down  and  stopped  her  mouth  with  the  sheet,  that  the 

nrsee,  who  were  in  an  opposite  room,  might  not  hear  her  cry."    16. 

bat,  in  September,  1836,  whilst  Mrs.  S.  was  pregnant,  Mr.  S.  got 

it  of  bed,  and  taking  his  wife's  hair-brush,  which  was  heavy,  the 

ick  and  handle  being  ivory,  struck  her  a  violent  blow  behind  her 

ght  ear,  which  occasioned  excruciating  pain ;  that  she  has  never 

itirely  recovered  from  the  injury,  but  in  consequence  of  it  still 

»esaionaIIy  suffers  dreadful  pain  and  is  frequently  deaf.      17« 

bat,  in  December,   1836,  the  fourth  child  was  born;  that  prior 

,  aJid  at  the  very  time  of,  her  labour,  Mr.  8.  told  his  wife  '*  he 

d  not  care  what  became  of  her,  and  hoped  that  her  child  would 

t  bom  dead,  or  used  other  expressions  to  her  of  the  like  nature, 

bereby  she  was  much  alarmed  and   terrified.*'     18.    That,  in 

pril,  1837,  Mrs.  S.  being  again  pregnant,  from  dread  of  her  bus- 

jad,  took  every  means  of  concealing  it  from  him,  but,  soon  sus- 

'Ctiog^  it,  he  taxed  her  therewith,  '*  and,  being  convinced  of  it,  he 

•tised  and  swore  at  her,  and  declared  he  would  be  the  death  of 

0  baby ;  that  his  paroxysms  of  ruge  and  violence  of  language 
vrards  his  wife,  in  respect  of  her  pregnancy,  were  such  that  he 
H|aently  swore  at  and  kicked  her  so  as  to  occasion  marks  and 
•uises  on  her  person,  and  also  to  occasion  her  frequently  to 
int ;"  that  by  such  his  violent  language  and  conduct,  his  wife's 
Milth  became  seriously  affected;  and  that  in  August  of  that  year 
»e  miscarried.  19.  That,  in  March,  1839,  Mrs.  S.  was  ag^in 
•e^nant,  and  Mr.  S.,  upon  the  discovery  of  and  frequently  during 
icb  pregnancy,  abused,  swore  at,  and  ill-treated  his  wife,  fre* 
lentiy  sent  coarse  and  insulting  messages  to  her  by  her  children, 
ffuaed  to  allow  her  many  comforts,  then  necessary  for  her,  and 
ften  refused  to  let  her  have  any  tea  in  the  drawing-room ;  *<  that, 

1  consequence  of  such  his  language  and  conduct,  Mrs.  8.  was 
irowD  into  a  state  of  great  nervousness,  and  became  subject  to 
stacks  of  fainting  and  hysterics,  her  health  was  seriously  affected, 
nd  a  dangerous  miscarriage  ensued,  which  was  occasioned  (as 
Ir.  S.  had  admitted)  by  bis  ill-treatment  of,  and  by  his  violent 
ooduct,  and  brutal  and  inhuman  language,  to  his  wife."  20. 
?hat,  on  an  evening  in  June,  IB.'^O,  as  the  parties  were  in  their 
arriage,  going  to  a  party  at  the  Duke  of  Devonshire's,  in  Picca- 
lllly,  the  pole  of  another  carnage  broke  through  the  back  of 
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1819.         theirs ;  *<  that  Mrs.  8.,  being  g^reatly  frip^htened  thereat^  screuiwd 
Vasch  1&     out,  at  which  Mr.  8.  became  very  much  enraged,  and  seised  bar 
Snowr  jfflMw  ^^^*  which  he  broke  to  pieces^  and  kicked  her  violeotly,  wak 
thereby  occasioned  her  much  pain  and  suffering."     21.  That,  ia 
September,    1839,   whilst  the  parties  were  travelling  in  Nordi 
Wales,  at  an  hotel  at  Bangor,  Mr.  8.  proposed  to  his  wife  to  es* 
tend  their  tour,  when  she  expressed  an  anxiety  to  get  home  to  bet 
children  (two  of  them  being  in  delicate  health),  and  Mr.  S.  **  in- 
mediately  flew  into  a  passion,  and  after  abusing  his  wife,  tore  sf 
her  cap,  pulled  her  hair  down,  and,  holding  her  by  her  hair  with 
one  hand,  struck  her  several  times  on  her  head  with  his  other 
hand  and  also  with  his  fist."    22.  That,  in  September,  1830,  Mr, 
8.  threw  an  ivory  netting-box  at  his  wife,  which  struck  her  nosi^ 
cut  it  severely,  and  occasioned  her  a  black  eye.    23.  That,  in  tbe 
same  month,  he  threw  a  chair  at  her,  which  struck  her  oa  kcr 
right  side,  and  she  immediately  fainted  and  was  carried  to  bei 
24.  That,  in  April,  1 840,  while  Mrs.  8.,  who  was  far  advanced  in  her 
pregnancy,  was  lying  on  her  side  on  the  sofa,  Mr.  8.,  '*  after  mskiof 
some  upbraiding  and  unkind  remarks  about  her  then  state,  jompc^ 
upon  her,  and  afterwards  kicked  and  struck  her  with  his  fist  os 
her  hip  and  belly  ;*'  that  Mrs.  8.  ran  out  of  the  room,  cryisp 
violently,  and  shewed  her  nurse  a  swelling  and  bruises  occsiisawl 
by  the  blows ;  that  fomentations  were  applied,  and  Mrs.  8.  vai 
attended  by  a  surgeon  and  eccoucheur,  whom  she  told  (beiif 
unwilling  to  expose  her  husband)  that  the  injury  was  occssioaed 
by  ber  having  fallen  down ;  that  her  health  continued  to  safkt 
greatly  in  consequence  of  the  cruelty   of   her  husband,  aod  n 
reference  to  ber  approaching  confinement  great  fears  were  eDte^ 
tained  for  her  safety.     25.  That,  in  February,  1841,  Mr.  S.stnidi 
his  wife  (whilst  she  was  sitting  down  and  nursing  her  in&ot)  i 
violent  blow  on  the  left  knee  with  tbe  back  of  a  bound  book,  wbick 
caused  her  knee  to  swell,  so  that  it  was  neceaaary  to  call  ia  t 
medical  attendant,  whom,  in  order  to  conceal  the  ill-usage  of  ber 
husband,   Mrs.  8.   told  that  the  swelling  was  perhaps  owing  to 
some  constitutional  derangement.    26.    That  Mr.  8.  frequeadf, 
in  the  presence  of  his  wife,  and  in  spite  of  ber  remonstrances  si^ 
entreaties,  whipped  his  children  with  such  severity,  as  to  lean 
marks  for  a  long  time  on  their  persons,  and  struck  his  boys  witk 
such  violence  as  to  knock  tbem  off  their  chairs,  and  placed  asd 
left  tbem  on  the  mantel-piece,  to  the  terror  of  themselves  andof  kii 
wife.   27.  That,  in  May,  1841,  the  parties  went  to  reside  at  Tvick* 
enham,  taking  with  them  their  five  children  (three  boys  and  tvf 
girls),  three  of  whom  (including  the  girls)  were  in  delicate  heakk 
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the  youngest  girl  baviog  had  a  determioation  of  blood  to  the  br^io  t         184fi. 
thaty  on  the  28th  May,  Mr.  S.,  against  the  wishes  and  express  re-     Maech  10. 
qaest  of  Mrs.  S.,  and  notwithstanding  her  remonstrances,  took  the  a^^      o 
tiro  female  children  in  a  boat  on  the  river,  and  ^ere  took  off  their 
cbthes,  and  dipped  them  into  the  water,  and  on  the  two  following 
I      4»ys,  he  again  bathed  the  elder  of  the  said  children  in  the  river, 

1  notwithstanding  the  remonstrances  of  Mrs,  S. ;  that  the  child  her 
r      came  seriously  ill,  and  on  the  2nd  June,  delirious ;  that  Mrs.  8« 

2  was  in  great  grief  and  alarm,  and  ordered  the  carriage  for  the  pur- 
r  foee  of  going  to  London  for  medical  advice,  but  to  which  Mr.  S« 
]^  olijected,  and  declared  that  his  horses  should  not  go,  and  that  if  she 
:_  bad  post-horses  she  should  pay  for  them  herself,  and  that  he  hoped 
s.  Ihe  child  might  die,  and  that  ihey  (meaning  his  two  girls  and  one 
'     of  his  boys,  then  in  delicate  health)  might  all  three  be  taken,  and 

;  tliat  then  **  the  butcher's  book  would  be  less ;"  that  he  then  struck 
9  his  wife,  and,  leaving  the  room  in  a  passion,  slammed  the  door  in 
m  ber  face.  28.  That,  on  the  2nd  June,  1841,  Mrs.  S.  proceeded  to 
;  Iioodon  with  her  said  eldest  female  child,  who,  within  two  hours  of 
I  her  arrival,  died,  and  that  by  the  language  and  treatment  of  her 
husband  pleaded  in  the  preceding  articles,  and  by  the  shock  occa- 
Moned  by  the  death  of  the  child,  and  also  by  the  deaths  of  the 
younger  girl  and  one  of  the  boys  (all  within  ten  days),  her  health 
wd  apirits  were  materially  affected.  29.  That  on  the  6th  June^ 
the  parties  set  off  to  the  Continent ;  and  whilst  there,  Mr.  8.  treated 
his  wife  with  neglect,  unkindness,  and  cruelty ;  that,  on  the  26th 
Jnly,  they  arrived  at  Pesth,  in  Hungary,  where  they  remained  till 
the  1st  August;  that  on  the  night  of  the  31st  July,  Mrs.  8.,  being 
then  three  months  advanced  in  her  pregnancy,  experienced  violent 
pains  in  her  right  ear(a8  pleaded  in  the  sixteenth  article),  of  which 
•he  informed  her  husband,  who  said  that  her  surgeon  had  told  him 
that  this  was  a  symptom  of  pregnancy,  and  taxed  her  with  being 
pregnant,  put  himself  in  a  passion,  and  said,  "  By  God,  V\\  be  the 
death  of  you !  I  wish  you  were  both  dead ! "  that  he  then  struck 
her  several  times  on  her  arms  with  a  leather  strap,  and  also  a 
blow  upon  her  belly  with  the  heel  of  his  leathern  slipper;  that»  in 
consequence  of  such  ill-treatment,  Mrs.  S.  miscarried  next  day  on 
board  the  steamboat  on  the  Danube.  30.  That  the  blow  which 
Mr«  8.  struck  his  wife  was  so  violent,  that  she  still  9uffers  there- 
from, and  it  produced  an  external  injury.  31.  That  the  partiee 
left  Constantinople  on  the  7th  September,  1841,  in  company  with 
J.  E.  v.,  Efq.,  and  proceeded  to  Rome ;  that  on  their  journey  Mrs, 
8.  was  attacked  by  excruciating  pain  in  her  right  ear  (as  pleaded 
io  the  sixteenth  article),  and  notwithstanding  Mr.  ^.  was  aw»re  of 
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1842.  *°^  remarked  upon  the  suffering  and  exhausted  state  of  his  wife,  he 
Makch  16 .  did  nothing  to  assist  her,  and  against  her  entreaties,  and  the  remoii- 
^^~  ^«  ,  strances  of  J.  E.  V.,  con  tinned  his  journey  in  the  night.  32«  Tbat 
'  the  parties  arrived  at  Paris,  with  J.  E.  V.,  on  the  20th  of  Noven- 
her,  and  after  dinner,  at  the  request  of  Mr.  8.,  J.  E.  V.  left  lbs 
room,  when  Mr.  S.  beg^  to  speak  angrily  to  his  wife  in  refinenee 
to  some  letters  from  England,  held  a  knife  to  her  throat,  wai 
threatened  to  kill  her,  of  which  she  complained  to  J.  E.  V.  on  lus 
return.  33.  That,  on  the  following  morning,  Mr.  6.,  vhikt 
dressing,  began  again  to  speak  with  anger,  and  to  opbrud  sod 
abuse  his  wife,  until,  in  a  violent  paroxysm  of  rage,  he  jumped  i^od 
the  bed  in  which  she  was,  and  kneeling  upon  her,  seised  her  vb- 
lently  by  the  throat  and  endeavoured  to  strangle  her,  declared  be 
would  murder  her,  that  it  would  be  soon  done,  at  the  same  time 
pointing  to  his  razors  on  a  table  close  by  him ;  that  he  also  fefl 
down  on  his  knees,  and  '<  prayed  to  God  to  strike  her  desd," 
whereupon  Mrs.  S.  ran  out  of  the  bed-room  in  her  dressing-govn. 
34.  That  she  knocked  at  the  door  of  J.  E.  V.,  and  tnfonned  hia 
of  the  conduct  of  her  husband,  who  came  into  the  passage  wbick 
led  to  the  ante-room  of  J.  E.  V.'s  bed-room,  in  which  ante-rossi 
Mrs.  S.  was  standing,  and  called  her;  that  she  went  into  the  psi- 
sage,  and  J.  E.  V.  followed ;  that  Mr.  8.  asked  her  if  she  had  toM 
J.  £.  V.  what  had  happened,  to  which  she  replied  in  the  affiimstifPf 
and  Mr.  S.  said  to  J.  E.  V.,  **  What  shall  I  do  ?  I  can  never  g[ooQ 
in  this  way.'*  35.  That,  after  Mrs.  S.  had  retired  to  her  hed-rooa, 
J.  E.  v.  said  to  Mr.  8.,  <*  Can  you  be  conscious  of  what  yoo  hsrr 
been  doing  to  your  wife  ?  She  tells  me  that  you  had  prayed  to 
God  te  strike  her  dead;  that  you  pointed  tq  your  razors,  and  saii 
it  would  soon  be  done ;  that  you  seized  her  by  the  throat,  and  trid 
to  throttle  her :  "  that  Mr.  8.  said,  '<  Do  you  really  think  that  I 
wanted  to  throttle  her?"  that  J.  E.  V.  replied,  *'  Whether  or 
not,  it  looks  very  like  it;  at  all  events,  I  think  you  wanted  » 
frighten  her  to  death :"  that  J.  E.  V.,  having  obeerved  that  the 
throat  of  Mrs.  8.  was  very  red  and  inflamed,  said,  **  At  least,  yoi 
seized  her  by  the  throat ; "  whereupon  Mr.  8.  said,  *'  No,  at  lesst;" 
that  J.  E.  V.  then  said,  **  Where  did  you  put  your  hands  theaf 
Mr.  8.  replied,  **  On  her  shoulder,  or  perhaps  one  might  have  bici 
on  her  neck  ; "  that  J.  E.  V.  thea  said,  <*  What  did  you  pot  tbea 
there  at  all  for  ?  "  that  Mr.  S.  replied,  **  I  only  meant  to  sbab 
her;"  that  J.  E.  V.  then  said,  "  Why  did  you  threaten  to  kill  ber 
last  night,  and  hold  a  knife  over  her?"  that  Mr.  8.  replied,  that 
*^  he  (J.  £.  V.)  could  not  believe  he  was  going  to  kill  her;  be  wn 
only  acting;"  that  J.  £.  V.  said,  **  I  think  it  was  acting  enoi^^ 
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re  frightened  any  womtin  to  death :  if  you  did  not  try  to  kill  her         lQil/2. 

ectly,  you  did  indirectly,  and  what  has  she  done  to  deserA-e  it?"     Mabch  16. 

it  Mr.  S.  then  alluded  to  the  letters  he  had  received  from  Eng-  ^  e 

dy  and  said  that  it  was  **  the  information  about  his  wife  which  they 

itained,  that  had  put  him  into  such  a  passion ; "  that  J.  £.  V. 

:ed  him  ''if  the  letters  caused  him  to  suspect  his  wife's  fidelity ;" 

'•  S.  caught  him  up,  saying,  **  No,  no ;  it's  about  tradesmen's 

is  and  presents ;  "  that  J.  E.  V.  then  said,  <'  He  was  sure  there 

At  be  something  else  that  they  had  discovered  in  England;  that 

vas  impossible  he  could  make  all  that  fuss  about  such  a  trifle  ; " 

it  Mr.  S.  replied, "  That  it  was  nothing  of  the  sort,  but  that  her 

lily  had  a  custom  of  making  presents  to  their  relations   (of 

ich  there  were  a  great  many)  on  Christmas-day,  New  Year's- 

r,  birthdays,  &c.;"  that  J.  E.  V.  then  said,  "Good  God!  is 

it  the  reason  that  your  wife  is  to  be  treated  in  this  way  ?  it  can 

but  a  matter  of  twenty  pounds  : "  that  Mr.  S.  replied,  "  It  is 

»re  than  that; "  that  J.  £.  V.  again  said,  "  He  never  would  be- 

ve  that  what  Mr.  S.  bad  just  stated  was  the  real  cause  of  his 

^r ; "  whereupon  Mr.  S.  again  replied,  **  That  he  had  not  the 

l^htest  cause  to  reproach  his  wife  for  levity  of  character,  or  to 

ibt  her  fidelity ; "  and  added,  "  I  knew  her  for  two  years  before 

narried  her,  and  I  watched  her  narrowly,  and  I  never  saw  her 

t  with  any  one  either  before  or  since  her  marriage ;  I  have 

thing  to  complain  of  but  that  kind  of  extravagance ;  it  is  her 

her's  fault ;  it  is  all  owing  to  that  damnable  education ; "  that 

r.  S.  confessed  that  his  wife  was  dreadfully  alarmed  at  the  attack 

had  made  upon  her ;  that,  on  the  night  of  that  day,  after  the 
rties  had  retired  to  their  bed-room,  J.  E.  V.  remained  for  the 
>tection  of  Mrs.  S.  in  the  adjoining  room  till  five  o'clock  the 
Kt  morning.  36.  That,  on  the  rooming  of  the  22nd  November, 
rs.  S.,  with  a  view  to  legal  advice,  detailed  to  J.  E.  V.  several  of 
i  instances  of  her  husband's  ill-trefitment,  which  J.  E.  V.  took 
wn  in  writing,  and  laid  before  Mr.  L.,  an  English  solicitor  re- 
ling  in  Paris,  who  gave  his  opinion  in  writing  (exhibit  No.  2, 
nexed),  and  in  the  evening  of  the  same  day,  J.  E.  V.,  in  the 
esence  of  Mrs.  S.,  informed  Mr.  S.  of  his  interview  with  Mr.  L., 
d  that  he  had  left  with  him  a  statement  of  facts,  which  Mrs.  S. 
d  furnished,  and  which  he  communicated  to  Mr.  S. ;  "  and,  in 
Terence  thereto,  conversed  at  great  length  with  him  on  the  cruelty 

his  conduct;  that  such  conversation  made  a  great  impression 
on  Mr.  S.  (as  he  admitted),  and  he  expressed  deep  regret  for  his 
-treatment  of  his  wife,  and  promised  that  for  the  future  he  would 
ntrol  his  temper,  and  also  pledged  his  solemn  oath,  or  other- 
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19l>2.  ^i^^  engaged  most  solemnly,  to  his  urife,  that  he  woold  not,  duriig 
March  16.  their  stay  in  Paris,  ag^in  ill-treat  her;  that  Mrs.  S.,  in  eoaw- 
9mom  ^mam  V^^^^  ^^  '^"^^  ^^^  declarations  and  protbiaes  of  hn-  hoabanj,  aiJ 
'  being  extremely  desirous  of  avoiding  remarks  that  might  be  aadi 
in  the  event  of  her  resorting  to  a  separate  bed-rooin,  did  not  tki 
separate  herself  from  her  husband;"  that  it  was  agreed  that  Mr.  8. 
and  J.  E.  V.  should  proceed  together  to  England,  and  that  Mn.& 
should  remain  in  Paris  till  her  father  or  one  of  her  brothert  couM 
escort  her  to  England.  37-  That,  on  the  24th  Norember,  J.&  Y. 
shewed  and  read  the  paper  referred  to  in  the  preceding  aitiefo  to 
Mr.  8.,  and  hanng  asked  Mr.  8.  if  he  would  aign  snch  papff,  Mr. 
8.  admitted  the  truth  of  the  statement,  but  (Ejected  to  icvcnl 
expressions  in  it ;  that  J.  fi.  V.  thereupon  began  to  write  a  ncv 
statement  from  the  dictation  of  Mr.  6.,  and  after  nmcfa  diacaHM 
and  consideration,  the  statement  was  finished,  Mr.  S.  fireqactti^ 
during  the  progress  of  it,  objecting  to  expressions  when  be  nd 
them  over,  although  the  same  had  been  written  by  J.  £.  V.  ia  tki 
precise  words  dictated  by  Mr.  S. ;  that  when  the  statement  w« 
ultimately  completed,  Mr.  8.  read  it  all  through  and  signed  it;  tM 
J.  E.  V.  then  signed  his  name  to  the  paper,  and  Mr.  8.  took  it t9 
Mrs.  S.  (who  was  sitting  in  a  different  part  of  the  room),  and  aM 
her  to  sign  her  name  to  it ;  that  she  was  extremely  agitated,  lad 
attempted  to  sign  her  name,  but  only  made  the  first  three  lettensf 
her  Christian  name,  when  she  became  faint,  and  was  unable  to  eon- 
plete  her  signature,  and  thereupon  Mr.  6.,  of  his  own  accord,  wrote 
the  memorandum  at  the  bottom  of  the  statement,  which  he  gave  Is 
J.  E.  V.  38.  Exhibits  the  paper  (No.  3)  mentioned  in  the  pre 
ceding  article,*  and  pleads  that  the  facts  referred  to  thereb  are 
those  pleaded  in  the  4th,  9th,  I6th,  19th,  29tb,  32nd,  3M,  and 
34th  articles,  and  mentioned  in  the  exhibit  No.  2.  39.  That,  od 
the  25th  November,  Mr.  S.  and  J.  E.  V.  quitted  Paris  together,  «il 
proceeded  to  England,  leaving  Mrs.  S.  at  Paris ;  and  on  the  da? 
after  their  arrival  in  London,  J.  E.  V.,  with  the  knowledge  9Xti 
approbation  of  Mr.  S.,  took  to  R.  K.,  the  brother  of  Mrs.  8.,  aletter 
from  Mr.  S.,  and  the  following  day  had  an  interview  with  her  lather 
and  brother;  that  Mrs.  S.  and  her  brother  left  Paris  togethtf  oa 
5th  December,  and  arrived  in  London  on  the  8th,  and  that  fioce 

*  This  paper  admitted  several  of  the  acts  of  violence  alleged  in  the 
Libel,  the  use  of  "  brutal  and  inhuman  language  **  towards  his  wife,  ssd 
her  "irreproachable  character,"  and  expressed  a  readiness 
himself  to  do  his  best  endeavour  to  reform  his  nature,  so  as 
her  future  happiness  and  comfort,  provided  she  will  not  proceed  to 
extremities. " 


s  wife,  Sid      i 
to^biad 
to  insuie     i 
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ber  arrival  Mrs.  S.  bad  bad  no  intercoarBe  or  commanication  with         ]g|e. 
her  husband.    40^  Exhibits  the  letter*  referred  to  in  the  preceding     March  16* 
irticle.    41.  That  Mr.  S.  had  possessed  himself  of  all  the  books,  gf^f^J^^'stiaw 
papers,  and  letters  of  his  wife,  in  consequence  whereof  she  is  unable 
to  set  forth  with  more  exactness  the  dates  of  the  transactions 
pleaded. 

AddanUf  D.,  and  Deane,  D^  for  the  hasband,  in  oppoddon  March  11. 
to  the  Libel. — The  fifth  article  lays  a  charge  against  Mr* 
Snow  for  which  he  might  be  made  amenable  to  a  criminal 
lurisdiction^  and  liable  to  be  punished  at  common  law ;  it 
esnnot,  therefore,  be  admitted  into  a  Libel  in  this  Court.  The 
■ixth  article  pleads  matter  of  too  trivial  a  character.  The 
charges  in  the  eighth  and  ninth  articles  consist  of  words 
only,  and  are  put  in  merely  to  support  the  allegation,  that 
the  cruelty  was  inflicted  for  the  purpose  of  preventing  the 
wife  having  a  family.  The  tenth  article  shews  the  animus  of 
the  suit :  this  is  not  a  question  of  adultery  on  either  sid&  The 
eighteenth  again  pleads  an  indictable  offence,  and  this  Court 
may  be  liable  to  prohibition  if  it  proceeds  in  such  a  case,  which 
10  cognizable  in  the  Criminal  Courts.  The  nineteenth  article 
again  pleads  trivial  matter, — ^that  the  husband  would  not 
suffer  his  wife  to  have  tea  in  the  drawing-room.  The  twenty^ 
aerenth  and  twenty-eighth  charge  Mr.  Snow  with  the  murder 
of  his  child,  and  yet  the  wife  continued  cohalntation.  But 
the  matter  pleaded  in  the  thirty-sixth  article  is  a  bar  to  the 
suit,  since  it  admits  condonation  after  the  last  act  of  cruelty. 

Sir  John  Dodson,  Q.  A.,  and  Haggard,  D.,  for  the  wife,  in 
support  of  the  Libel,  stopped  by  the  Courts  and  desired  to 
confine  their  argument  to  the  thirty-sixth  article. — The  Court 
will  take  all  the  circumstances  of  the  case  together;  and, 
looking  at  the  whole  conduct  of  the  wife,  no  entire  condoms 
tion  cim  be  educed  from  iu    The  arrangement,  which  was  a 

*  The  letter  is  as  follows :  **  My  dear  Roger, — The  bearer,  Mr.  V., 
with  whom,  I  believe,  you  are  slightly  acquainted,  has  been  our  tra- 
velling companion  from  Constantinople ;  be  is  in  my  confidence,  and  I 
trust  in  his  honour.  He  will  tell  you  things  that  will  surprise  and 
shock  you  relative  to  me  and  Georgina,  which  are  all  true.  In  the 
meantime,  if  Georgina  is  wanted,  you  or  my  brother  Henry  must  fetch 
her  from  Paris.  Mr.  V.  has  had  a  long  interview  with  me  and  my 
brother  this  morning.  Yours  ever,  Robert  Snow.** 
VOL.  II.  b 
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1842.         temporary  one,  was  necessary,  and  periiapa  unaycndable, 
Maech^16.    under  the  circumstances  in  which  the  parses  were  placed. 

Smow  V.  Snow,  The  wife  was  in  a  situation  of  peculiar  difficulty ;  there  is 
no  case  on  record  in  which  the  circumstances  of  the  wife 
were  so  difficult  as  well  as  peculiar :  a  young  woman,  id 
a  foreign  country,  with  a  young  man  for  their  companian, 
to  whom  she  could  resort  only  for  a  qualified  protectioo.    It 
was  not  a  return  to  cohabitation,  after  separation :  it  was  a 
continuance  of  cohabitation  for  three  days  for  want  of  the 
opportunity  to  separate.     She  separated  herself  as  sogo  as 
she  could  do  so  with  propriety ;  she  was  tnop^  concs/u,  and 
had  not  the  means  of  getting  away  from  her  husband.  In  the 
whole  of  the  Court's  experience,  it  cannot  recollect  a  case  in 
which  the  alleged  cruelty  was  so  atrocious  as  in  this.  The  vio- 
lence and  cruelty  commenced  within  the  month  of  marriage, 
and  continued  till  within  three  days  of  the  separation.  Tlwre 
is  no  case  in  which  a  wife  was  held  to  be  barred  from  her 
remedy  by  the  qualified  cohabitation  we  have  pleaded,  and 
some  authority  is  necessary  to  justify  the  Courts  espedalljia 
such  a  case  as  this,  in  precluding  a  wife  from  proving  her 
Libel,  on  this  ground.    Can  it  be  supposed  that  the  wi^ 
after  what  had  occurred  on  the  previous  nigbt,  having  placed 
herself  to  a  certain  extent  under  the  protection  of  Mr.  Vn 
intended  by  such  qualified  cohabitation  to  condone  all  the 
acts  with  which  Mr.  Snow  is  charged  ?     He  made  a  solenm 
promise^  that^  <^  during  their  stay  in  Paris/'  he  would  not 
ill-treat  her,  upon  which  promise  the  temporary  arrangement 
was  based.   [Per  Curiam. — Do  you  argue  that  a  wife  msj 
return  to  cohabitation  for  a  certain  time,  stipulating  that 
it  shall  not  operate  as  a  condonation  ?]    The  Court  will  look 
at  the  circumstances  of  this  lady,  being  in  a  foreign  countir, 
without  relations,  and  without  friends  or  advice. 

March  16.  Dr.  Lushington.— The  parties  in  this  case  were  married 

in  January,  1832,  and  lived  together  till  the  25th  of  Noven)- 
ber,  1841,  when  Mr.  Snow  quitted  Paris,  where  they  hid 
been  residing,  and  came  to  England.  The  cessation  of  co- 
habitation is  expressly  pleaded  at  the  end  of  the  thirty-ninth 
article,  and  the  period  fixed  for  such  cessation  is  the  8th  of 
December,  184*1,  the  day  Mrs.  Snow  reached  London,  i 
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thinks   however,   the  facts   shew   that  cohabitation  really         1842. 
ceased  on  the  25th  of  November.    In  this  suit,  Mrs,  Snow     Maecm^IC 
prays  the  interposition  of  the  Court,  for  the  purpose  of  jSfnoap  y.  Snow, 
obtaining  legal  protection  against  acts  of  cruelty  which  she 
alleges  have  been  committed  against  her  by  her  husband. 
Now  the  truth  or  falsehood  of  all  or  any  of  the  charges  set 
forth  in  this  Libel  is  not  the  subject  of  the  present  inquiry ; 
neither  is  it  necessary  to  consider  the  various  charges  in 
detail ;  for  no  doubt  can  be  entertained  that  the  personal  ill- 
usage,  stated  in  the  Libel,  is  of  the  grossest  character,  affect- 
ing bodily  safety,  and  even  endangering  life,  and  such  as,  if 
proved  by  evidence,  and  not  barred  by  some  legal  impedi- 
ment, would  entitle  Mrs.  Snow,  according  to  the  law  and 
practice  of  this  Court,  to  the  separation  she  prays. 

There  is  only  one  real  question  to  be  decided,  and  that  is, 
whether  the  conduct  of  Mrs.  Snow,  taking  it  as  described  by 
herself  in  her  own  plea,  does  not  form  a  legal  bar  to  the  pro- 
gress of  the  suit ;  in  other  words,  whether  that  has  not  taken 
place,  according  to  her  own  statement,  which  is  technically 
called  condonation. 

Before  proceeding  to  consider  the  meaning  and  effect  of 
condonation,  it  may  be  well  to  notice  a  point  which  has  been 
strongly  adverted  to  in  this  case,  and  the  subject  of  argu- 
ment and  controversy  in  others,  namely,  whether  condona-    Whether  con- 
•tion,  being  in  the  nature  of  a  plea  in  bar,  should  be  noticed  ghlSuld°  be*  no- 
before  it  is  expressly  pleaded  by  way  of  defence;  whether  it  ticed  before  it 
is  fitting  to  consider  it  as  a  legal  deduction  from  the  premises  "  ?**■"*"• 
pleaded  by  the  wife,  or  whether  the  Court  should  not  wait 
till  the  husband  formally  sets  forth  the  fact  in  his  defence 
a^nst  the  charges. 

Now  it  is  necessary  to  clear  up  this  point,  as  there  has 
been  some  confusion  in  former  cases.  When  condonation  is 
to  be  inferred  from  evidence  only,  without  any  facts  being 
pleaded  on  either  side  which  would  raise  the  question,  I 
take  the  result  of  all  the  cases  to  be,  that  unless  such  condo- 
nation was  established  by  the  clearest  and  most  conclusive 
evidence,  the  Court  would  not  be  satisfied  to  act  upon  it  ,* 
for  if  it  had  been  expressly  pleaded,  the  other  party  might 
have  produced  further  evidence  to  explain  and  disprove  the 
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1812         defence.     But  I  am  of  opinion  that  this  reasoning  does  not 

March  16.    apply  to  the  case  where  the  alleged  oondmaatiaQ  is  to  be 

8imo  v.  8mm,  inferred  from  the  statements  in  the  Libel  alone.    It  cannot  be 

injustice  to  the  wife,  for  it  is  her  own  ex^parie  statcmcDt 

alone  which  is  to  be  considered.     It  is  not  like)  j  to  indiiee 

error,  because,  if  the  facts  are  not  amply  sufficient  to  lead  Is 

a  legal  conclusion  against  the  admissibility  of  the  plea,  the 

principle  uniyersally  recognised  is,  to  allow  the  suit  to  pro> 

ceed ;  whereas,  to  decline  taking  cognisance  of  the  wbok 

legal  effect  of  the  facta  pleaded,  in  this  stage  of  the  caaie^ 

might,  in  some  cases,  lead  to  long  delay*  useless  and  expesr 

sive  litigation,  and  a  grievous  disappointment  of  hopes  not 

unreasonably  entertained  by  the  wife,  in  consequence  of  tbe 

admission  of  her  plea.   And  I  am  not  without  authority  for 

the  course  I  now  adopt ;  for,  looking  to  the  case  of  Papkm  v. 

Popkin*^  1  find  that  Lord  Stowell  proceeded  on  the  suae 

principle  which  I  am  now  about  to  adopt  in  the  considcfsdas 

of  this  case.     In  that  case,  a  Libel  was  offered  in  a  suit  kt 

the  adultery  and  cruelty  of  the  husband  ;  it  was  objected  to 

tit  totot  and  Lord  Stowell  said,  ''  I  can  reject  it  im  taiomAj 

on  two  grounds:   first,  that  the  story,  on  the  face  cf  it, 

shews  a  false  case,  which  cannot  be  proved  ;  secondly,  tint 

it  evidently  appears  from  the  facts  pleaded,  that  the  psitj 

complaining  has  barred  herself:"  so  that  he  felt  bound  d 

take  all  the  facts  into  his  consideration;  and  if,  on  a  due  coo* 

sideration  of  the  facts,  he  thought  the  Libel  shewed  sufi* 

cient  to  bar  the  wife,  he  was  bound  to  pronounce  a  jodginciit 

upon  it. 

The   Court     For  all  these  reasons,  I  feel  myself  bound,  in  dischargii^ 

whether  the     ™y  ^^^7*  *"d  ^^  justice  to  the  parties,  to  pronounce  inj 

circumstances   opinion   whether  the   circumstances  pleaded  in    the  Libd 

Libel    amount  *ro^>**Dt  to  legal  condonation,  and  form  a  bar  to  the  admisaoi 

to  legal  bar.       of  this  Libel. 

Condonation,  though  a  technical  term,  clearly  imports 
the  forgiveness  of  an  offence  done,  and  is  stated  by  Sancbei,! 
and  in  some  decisions  in  these  Courts,!  to  be  of  two  kinds- 

•  1  Hagg.  E.  R.  Supp.  766. 

t  De  Matrim.  1.  10,  disp.  5,  No.  19. 

t  Orme  v.  Orme,  2  Add  382.     Dwui  y.  Iham,  3  PhilL  9. 
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the  one,  remUsio  expressa^  by  express  words  of  forgiveness         I84e. 
and  succeeding  reconciliation;  the  pther,  rendssio  tacita;     March  Ift 
and  the  remissio  iacUa  includes  a  return  to  connobial  inter-  Snow  v.  Snow. 
course. 

AHer  a  careful  consideration  of  all  the  previous  cases 
which  have  any  bearing  upon  the  present,  I  am  compelled 
to  say  that  there  are  many  points  still  lefl  in  obscurity^  Many  points 
doubtless  because  preceding  judges  did  not  find  it  necessary  <>^<^^ 
for  the  decision  of  the  cases  before  them  to  pronounce  any 
opinion  as  to  such  difficulties.  The  course  I  propose  to  take 
is*  firsts  to  endeavour  to  ascertain  what  has  been  decided^ 
and  then,  if  possible,  to  determine  this  case  by  the  applica* 
tion  of  the  same  principles  to  its  circumstances. 

First,  I  apprehend,  as  the  result  of  the  cases,  it  has  been  Result  of  de- 
determined  that  a  return  by  the  husband  or  wife  to  the  <^"®"»- 
marriage-bed  is,  in  almost  all  ordinaiy  cases,  a  jtrasumptio 
Juris  et  de  jure  of  connubial  intercourse ;  secondly,  that  a 
return  to  connubial  intercourse  is  primd  facie  a  condona- 
taod  of  past  adultery  and  previous  cruelty,  liable  to  be  re* 
butted,  however,  in  many  cases :  as,  in  the  first  instance, 
where  the  return  to  connubial  intercourse  was  compidsory, 
no  such  inference  could  be  drawn  ;  in  the  second  instance, 
there  would  be  no  condonation  in  a  case  of  adultery  where  the 
whole  of  the  adultery  committed  is  not  known  to  the  party 
aggrieved ;  thirdly,  it  is  universally  laid  down  by  all  the  great 
authorities,  that  a  great  distinction  respecting  condonation 
exists  between  a  husband's  adultery  and  a  wife's  adultery, 
and  that  much  would  be  considered  culpable  in  a  husband 
vrhich  is  praiseworthy  in  a  wife ;  and,  fourthly,  it  is  equally 
admitted  that,  when  once  condonation  has  actually  taken 
place,  the  right  to  complain  of  previous  cruelty  or  adultery 
is  gone,  unless  revived  by  the  commission  of  the  like  of^ 
fences,  or  something  approaching  to  or  savouring  of  ihenu 
I  use  expressions  which,  it  is  well  known,  are  employed  by 
Sir  John  NichoU  in  Durant  v.  Dnrant^*  when  I  say  that 
cruelty  may  be  revived  by  a  less  degree  of  cruelty  than  is 
necessary  to  found  a  suit  for  divorce  in  the  first  instance, 

*  1  Hagg.  £.  R.  Supp.  73a 
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1842.         and  also  that  adultery  may  be  revived  in  a  case  of  attempt- 
March  16.    jj,g  to  have  adulterous  intercourse  with  other  persons. 
Snowv,  Snow.      Now,  in  the  present  case,  there  being  no  suggestioDof 
any  revival  of  the  cruelty  after  the  return  to  the  marriage- 
bed,  the  sole  question  is,  whether  that  return  to  the  marriage- 
bed,  under  the  circumstances  pleaded,  constituted  oondans- 
tion  in  its  legal  sense,  and  consequently  the  difficulty  whidi 
arises  in  the  present  case  is^  the  application  of  that  wbidi 
I  have  called  the  third  rule  in  the  preceding  observatiflDt; 
for  had  this  been  the  case  of  a  husband  returning  to  the 
bed  of  an  adulterous  wife^  I  should  without  hesitation  hsfe 
said  that  the  condonation  was  legally  complete.     The  ciie 
of  Timmings  v.  Timmmgs*  though  totally  different  in  maoj 
respects,  is  also  a  strong  authority  for  this  position*    But 
the  pinch  of  the  case,  and  that  which  I  do  not  find  has  been 
Whether,     decided  anywhere,  is  this:  whether,  where  the  husband  had 
band^had  been  ^^^^niitted  adultery  or  cruelty,  and  the  wife  continues  to- 
gailty  of  adul.  habitation,  which  is  often  held  to  be  laudable,  she  can  quit 
^n^^^^wi  ^^  *iW8band  and  maintain  her  suit,  where  the  cohabitsdci 
maintain  a  suit  was  continued  after  the  last  act  of  adultery  or  the  last  act  of 

T^V^S}^^!'  cruelty.    Of  course,  I  exclude  from  my  consideration  am 

tation  was  con-  ^  ^  '  •' 

tinued  after  the  of  continued  cohabitation  by  force  or  fraud,  which  I  wiD 

last  act.  gpgak  of  hereafter. 

In   case  of     First,  take  adultery,  which  may  be  distinguishable  fnm 
"  ^^'  cruelty ;  if  a  wife,  cohabiting  voluntarily  with  her  hnsbaid 

after  the  last  act  of  adultery^  may  bring  her  suit,  notwith- 
standing that  cohabitation,  many  difficulties  would  ariff: 
for  how  long  a  time  does  that  right  continue  to  exist?  fof 
a  week,  or  a  month,  or  a  year,  or  for  no  fixed  time  it 
all  ?  Is  it  to  be  left  to  circumstances  whether  cohabitatioo 
was  condonation  or  not  ?  And  if  this  could  be  left  in  » 
loose  and  unsatisfactory  a  state,  what  becomes  of  the  whole 
doctrine  of  revival  of  past  offences?  If  cohabitation  be 
not  presumed  condonation,  there  can  be  but  little  room  fiir 
the  doctrine  of  revival,  and  many  of  the  previous  deosiou 
would  appear  to  have  been  altogether  vain.  The  truth  is, 
and  much  of  the  obscurity  arises  from  the  fact,  that,  in  the 

•  3  Hagg.  £.  R.  76. 
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irious  discussions  on  this  subject,  the  line  of  distinction  )g42. 
itween  condonation  and  other  conduct  which  would  equally  March  16. 
ir  a  remedy  has  not»  and  I  might  perhaps  say  could  not.  Snow  v.  Snow. 
»  perfectly  observed.  Thus  it  is  that  condonation  has 
wm  mixed  up  with  that  which,  though  it  works  the  same 
FSsct,  is  totally  dissimilar  in  its  nature.  Both  husband  and 
tie  may  so  repeatedly  forgive  adultery,  that  the  remedy  is 
vftited,  the  party  shewing  an  insensibility  to  the  injury. 
lost  of  the  observations  in  favour  of  the  wife's  repeated 
irgiveness  only  go  to  this,  that  her  endurance  shall  not  be 
■iMtrued  to  be  insensibility  to  injury.  It  is  not  necessary 
Vm  I  should  follow  out  more  minutely  the  reasoning  with 
jiq^tto  cohabitation  after  adultery  amounting  to  condona- 
'on^  and  a  bar  against  the  party  condoning  obtaining  a  de- 
086  of  separation ;  it  is  not  necessary  to  do  so  for  several 
Maons :  there  is  no  adultery  in  this  case,  and  though  in 
testions  of  condonation  I  have  almost  uniformly  found  the 
>&«  doctrine  attempted  to  be  applied  to  condonation  both 
^ftdultery  and  cruelty,  still  I  think  the  two  offences  are  so 
ILanct  in  their  nature,  that  the  same  considerations  can- 
'"  l>e  equally  applicable  to  both ;  and  there  being  no  neces- 
^  for  it  in  this  case,  it  would  be  stepping  out  of  my  proper 
K=i  if  I  were  to  give  any  opinion  as  to  the  condonation  of 
i^  Ytery  by  cohabitation^  nor  would  I  have  discussed  it  at 
had  it  not  been  indispensable  to  the  due  consideration 
fc^lie  present  case,  in  consequence  of  the  distinction  be- 
^"^n  adultery  and  cruelty  not  being  kept  dear  in  former 

■^Vith  respect  to  condonation  of  cruelty  by  cohabitation,     in    case  of 
^P^  is  no  doubt  that  where  such  cohabitation  is  the  effect  cruelty. 
C^rce  or  fraud,  it  never  could  amount  to  legal  condo* 
&«n :  this  is  too  manifest  to  require  discussion.     Then, 
^      the    presumption  of  cohabitation  working   condona- 
^"^  be  rebutted  by  other  circumstances — and  if  so,  by 

^    have  been  most  anxious  to  find  some  authority  on  this 

^^,  and  I  believe  that  none  can  be  found  directly  bearing 

"^he  point.     In  the  case  of  Wesimeath  v.  Wesimeath*  the 

*  2Hagg.  E.  R.  Siipp.  I. 


cciTtdonfttion  by  renewed  cohmbitation  w^s  ^tnitl«4  fli  ^ 

hmidit  to  be  perfect  and  coin|jlete»  and  the  only  red 

Staowv,  Smw.  was,  wlietliLT  the  antecedent  cruelty  was  revived  brciAr 
iub$equt!nt  to  the  reconciliation.     Thai  cB.9e  isommmai^ 
the  Coiifciatory  Caart  of  London  ;  Sir  C,  Rohmsmi  wudt^ 
fdoo  that  the  wife's  case  was  ncrt  proved,  but  Sir  Jobs  KM 
was  of  a  difiVrcnt  opinion.     The  only  se^tcoariiiKki^ 
ablt  judgment  of  Sir  John  Nicholl  which  aUbrtfl  i^ 
to  thii  lubjcct  is  the  fallowing- 1  ''  Cruelty  in  jdmdst 
inf>tiinc^  my  St  consist  of  successive  acts  of  tn<-n^Bti8A^ 
leasts  if  not    of  personal    injury  ;    so    that    siimcthrtfrfi 
condonation  of  earlier  ill-treatment  roust  In  all  ftucfe  s0 
necessarily  take  place^'*    The  case  of  D'Aguiiar  V*  Ui^, 
has  rather  a  closer  bearing  on  the  present  caw  w&n^i 
to  this  puint.     The  doctrine  which  Lord  Bt&md\  itm 
down  is,  that  patient  endurance  of  cruel  tffmWfftfc! 
only  not  a  bar  to  a  wifc*a  suit^  but   raisin  na  pTf^n^ 
ag«inrt  tiic  truth  of  her  complaint.     That  cAMMils** 
tiiediflicnlty  of  this.     There  was^  as  Lord  SiowHItt** 
an  *'  eiKtorted  consent  "  to  return  to  cohabitatioiit  lo  fr* 
to  dwell  with  the  huBbaod  in  tlie  iame  hou»e  ;  but  «f  I* 
Stowell  expressly  Btiited»  "  there  waa  no  return  to  owmP 
Cohabitation  f  and  therefore  it  was  not^  in  tlie  usuilws*' 
ihf  ttnin  ji  complete  forgiveness.    Vet  Lord  StowelUM* 
it  absolutely  necessary^  to  shew  that  the  cruelty  cocio* 
prior  to  the  return  to  cohabitation  was  revived  b?  W 
subsequently  committed.     It  would  appear^  djeTefor?.* 
Lord  Stowell  was  priniij  facie  of  opinion  thut  the  f^W* 
the  husband's  house,  thoug'h  unattended  wnth  connufc*** 
tercourae,  would  not  operate  to  condonation ;  bnibfl*! 
no  direct  opinion  whether  it  w^ould   or  not,     Tbe***' 
which   he  expresses  himself  is  this:  "  If  this  a^Jqiii*^ 
h  a  condonation,  still  it  is  only  conditional :"  andbeip* 
of  the  circumstiincca  necessary  to  be  proved  in  «irdrrw* 
tht*  elfcct  of  condonation  ;  but  the  circumstances  sit^ 
Ijur  to  that  ease. 

Niiw   Pop  kin  V.  Popkin,  though  not  affording  asv  ^ 
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■y  and  differing  in  many  essential  particulars,  is  yet  more        VBHSL 

ortant,  for  the  mere  continuance  to  cohabit  for  a  short    1*^*2L^ 

^  after  the  last  act  of  cruelty  was  not  deemed  fatal  to  the  Smmw.  Smmi, 

's.  suit.     Lord  Stowell  expressed  himself  in  that  case 

I :  **  The  acts  of  violence  are  not  objected  to ;  but  it  is  said 

consented  to  live  with  him.    It  is  not,  however,  neces* 

'  for  a  wife  to  withdraw  from  cohabitation  on  the  first  or 

md  instance  of  misconduct ;  it  is  legal  and  meritorious 

ler  to  submit  to  no  inconsiderable  degree  of  ill-treatment ; 

le  patient  as  long  as  possible*     Such  forbearance  is  not 

mitted  to  weaken  her  title  to  relief.   But  here  the  cruelty 

carried  down  to  the  latest  period  of  the  cohabitation." 

refers  to  the  attempts  of  the  husband  to  draw  the  wife 

us  bed  when  he  was  infected  with  the  venereal  disease, 

be  expresses  himself  in  conclusion  thus  :  "  I  am  clearly 

pinion  that,  as  this  disease  continued  till  December^  she 

ting  cohabitation  on  the  6th  January,  it  brings  the  charge 

n  sufficiently ;  revives  former  acts  of  cruelty,  and  repels 

^^ggc*tion  of  condonation."     So  that  he  did  not  conn- 

tiiat  the  wife's  remaining  in  connubial  intercourse  with 

husband  for  the  short  period  from  the  end  of  Decem- 

bo  the  6th  January  deprived  her  of  remedy.     I  am 

^  that  the  circumstances  of  that  case  were  extraor- 

ry  and  peculiar;  but  I  am  endeavouring  to  extract 

l<x:trine  upon  this  point  from  the  observations  of  Lord 

•-^ll. 

^xnbining,  as  far  as  I  am  able,  all  these  considerations,     Cobabltiition 

rak  I  am  justified  in  sayinir,  that  connubial  cohabitation  ^^^  ,**   ^f 

t    1  /.         ,  .1  »       .  -,    act  of  cruelty 

"the  last  act  of  cruelty  is  not  necessarily  and  universally  not  univermlly 

•,  as  condonation,  to  a  wife's  suit,  even  though  such  * 'j**^  ^  *  ^'•** 
fcj ,  .      .        suit, 

oitation  may  be  in  one  sense  a  voluntary  cohabitation, 

^ay  not  be  forced  or  fraudulently  brought  about  by 

busband.     There  are  many  circumstances  in  which  it 

ci  be  exceedingly  difficult,  if  not  impossible,  for  the 

tx>  withdraw  from  cohabitation,  especially  when  abroad ; 

i  f  such  continued  cohabitation  were  wholly  unaccom- 

^d  with  any  intention  to  condone,  and  attended  by  a 

•tnination  to  separate  on  the  first  safe  opportunity,  I 

c  the  Court  could  not  hold  the  wife  to  be  entirely  de- 

►l..  II.  c 
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184&  prived  of  all  remedy  in  cases  of  great  eruelty,  where  there 
iJAACHlg.  ^gg  QQ  reason  to  l)elieve  (to  use  Lord  Stowell's  expression*) 
Sitow  Y.  SnoMK  that  the  husband  was  emendatus  maribuM.  The  Court  murt 
consider  the  safety  of  the  wife  ;  a  continuance  to  share  the 
husband's  bed  may  not>  under  certain  circumstances^  in  the 
least  degree  prove  that  she  was  not  afraid  of  renewed  ?io- 
lence,  or  that  the  husband  repented  his  past  cruelty  and 
intended  to  treat  her  with  conjugal  kindness. 

I  am,  therefore,  under  the  necessity  of  saying,  that  tbe 
general  principle  of  condonation,  arising  from  connalnal 
intercourse,  though  not  absolutely  forced  or  fraadukat, 
and  of  such  condonation  operating  as  a  bar,  does  not 
^n  all  cases  of  cruelty  universally  apply  to  a  wife,  and  thit 
whether  such  connubial  intercourse  shall  operate  as  a  bsr 
must  depend  on  all  the  circumstances  of  each  individoil 
case. 

I  am  well  aware  of  the  danger  of  abandoning  a  genenl 
rule,  and  it  is  that  danger  which  induced  me  to  omsidff 
this  case  with  a  most  careful  attention  ; — I  aay  I  am  wdl 
aware  of  the  danger  of  abandoning  a  general  rule,  and  how 
impossible  it  is  to  define  all  the  cases  of  exception,  and  how 
many  will  imagine  that  the  circumstances  of  their  own  ctse 
may  work  an  exception,  when  upon  no  principle  can  tliej 
be  so  considered.  I  am  well  aware  how  much  doubt  ind 
uncertainty  may  arise  from  such  a  relaxation ;  but  I  amooD- 
scientiously  convinced  that  the  peculiar  nature  of  the  hood 
which  unites  husband  and  wife,  the  extraordinary  esses 
which  may  occur  of  continued  connubial  intercourse  under 
circumstances  which  no  one  can  foresee  ;  the  power  of  tbe 
husband  in  cases  of  cruelty  over  the  wife,  and  many  tinxf 
the  helplessness  of  her  condition — all  these  consideratioDs 
compel  me  to  say,  that  the  risk  attending  the  relaxation  d 
.  the  principle  would  be  less  than  the  mischieft  resulting  froo 
its  rigorous  enforcement.  Without  pretending  to  define  tbe 
circumstances  which  would  form  cases  of  exception,  but 
being  satisfied  that  the  protection  and  safety  of  the  wife  I^ 
quire  the  relaxation,  I  now  proceed  to  consider  the  fiicts  of 
the  present  case. 

•  In  rrAguOar  v.  D'Agwkr,  781. 
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1.  The  cruelty  charged  commences  about  the  period  of        1842. 
narriage,  and  if  the  charges  be  true,  in  violence  and  bru-     ^^*^"  ^^' 
«lity  they  are  scarcely  to  be  surpassed,  and  such  acts  of  Snow  v.  Snour. 
press  personal  ill-treatment  are  continued  down  to  the  21st  circumstance* 
^lovember  inclusive.     2.  The  wife's  return  to  cohabitation,  of  the  present 
)r  rather  the  not  breaking  it  off,  takes  place  on  the  22nd  *^*' 
November,  afler  legal  advice  had  been  resorted  to ;  after  Mr. 
V^f  who  resided  with  the  parties,  was  informed  of  the  facts ; 
ifter  Mr.  Snow  had  solemnly  promised  to  abstain  from  fur- 
lier  personal  violence,  and  with  a  view,  as  alleged,  of  avoiding 
mblic  scandal.     3.  This  cohabitation  lasted  but  three  days, 
tnd  during  that  time  there  is  a  written  confession  of  certain 
acts  charged  against  Mr.  Snow,  which  was  signed  by  him. 
^r.  Snow  and  Mr.  V.  leave  Paris  on  the  25th  November ; 
he  cohabitation  then  ceases,  and  Mrs.  Snow   is  brought 
lome  by  her  brother,  who  was  not  an  improper  guardian  in 
(ach  a  case.     Proceedings  are  commenced  in  this  Court  at 
;he  earliest  possible  period,  on  the  18th  December  follow- 
ng.     Under  these  circumstances,  it  does  appear  to  me  that 
Mrs,  Snow  could  not  intend,  by  returning  to  her  husband's 
)ed,  to  forgive  his  past  cruelty ;  that  it  does  not  import  a 
x>nviction  that  he  would  permanently  reform  his  conduct, 
ind  treat  her  with  kindness;    and   that,  considering  the 
ihortness  of  the  cohabitation,  the  nature  of  the  charges,  the 
^act  of  her  being  abroad,  and  the  speedy  commencement  of 
I  suit  here,  I  ought  not,  by  rejecting  the  Libel,  to  hold  her 
leprived  of  all  remedy  ;  but  more  especially  on  this  ground, 
liat  I  have  not  sufficient  reason  to  be  judicially  satisfied 
hat,  if  compeUed  to  return  to  her  husband,  there  would 
lot  be  a  renewal  of  the  alleged  outrages. 

Now,  with  respect  to  the  particular  articles  of  the  Libel^  General  ob- 
me  of  the  objections  raised  was  a  general  objection — j^JJ^^"  ^^ 
Munely,  that  some  of  the  charges  were  cognizable  at  com- 
non  law,  and  therefore  cannot  be  preferred  in  a  suit  of  this 
lescription.  But  I  entertain  considerable  doubt  how  far 
hat  objection,  even  if  founded  in  fact,  with  reference  to 
the  contents  of  the  articles,  ought  to  prevail.  I  take  the 
rule  to  be  this :  according  to  some  cases,  in  a  proceeding 
against  a  clergyman,  a  criminal  charge  cannot  be  preferred 
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1842.         in  these  Courts,  if  it  is  cognizable  at  oonmiofi  law  ;  but  in 
*^"         a  case  of  cruelty,  such  charges  may  be  pleaded  inddentallj. 

Snow  Y,  Smow.  I  am  not  aware  that  it  has  ever  been  held  that,  because  a 
husband  is  punishable  at  common  law,  a  wife  is  therefore 
prohibited  from  suing  her  husband  :  take  the  caacB  of  bi- 
gamy, assaults  on  a  wife,  or  on  a  child  in  her  presence.  So 
that,  when  the  charge  is  made  incidentally,  I  consider  it  ad- 
missible for  the  purpose  of  ultimate  decisioD  when  tk 
Court  has  the  evidence  before  it.  But  it  is  not  necessary  la 
follow  this  up,  because  I  do  not  find  that  there  is  any  duige 
preferred  at  all  with  a  view  to  accuse  Mr.  Snow  criming 

not  sustained,  as  to  any  part  of  his  conduct.  Looking  at  this  objeetioo  ai 
a  general  objection,  I  do  not  think  it  should  prevaiU 

(The  Court  then  proceeded  through  the  articles,  rejediiif 
the  6th,  8th,  and  10th,  and  directing  the  reformation  of  the 
17th,  the  19th  (by  expunging  that  part  relating  to  Vr. 
Snow's  refusal  to  let  his  wife  have  tea  in  the  drawing^fooB]b 
the  27th  (expunging  all  the  passage  relating  to  his  <fippBV 
the  children  in  the  river),  the  28th,  the  S7th,  and  the  SM. 
In  regard  to  the  S6th,  the  Court  expressed  its  opinioD  n 
follows :) 

The  36th  article  has  given  rise  to  the  judgment  which  I 
have  pronounced  on  the  merits  of  the  case  ;  it  was  objedcd 
to  on  general  principles,  and  not  as  to  the  words ;  and  here 
I  will  take  the  opportunity  of  observing  that,  in  the  opinioi 

Libsl  admitted.  I  have  delivered  as  to  the  admissibility  of  this  Libel,  I  did,  ii 
suggested  by  the  learned  Counsel,  feel  myself  bound  to  tdv 
into  my  consideration  the  admission  made  by  Mr*  Sdov, 
that  **  he  expressed  his  deep  regret  for  his  ill-treatment  of 
his  wife,  and  promised  that,  for  the  future,  he  would  om- 
irol  his  temper,  and  also  pledged  his  solemn  oath,  or  oCbe^ 
wise  engaged  most  solemnly  to  Georgina  Snow,  that  ht 
would  not,  during  their  stay  in  Paris,  again  ill-treat  her.' 
It  appears  to  me  that  the  observation  of  the  learned  Counftl 
is  well  worthy  of  consideration,  because  it  makes  a  disdn^ 
tion  between  this  case  and  a  case  of  ordinary  continued  co- 
habitation. 

Proctors : — Nicholson y  for  the  wife ;  JFheelery  for  the  busbaod. 
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Panton  v.  Williams.— Appeal. — Caiijc.— This  was  an  AwillandUro 
appeal  from  a  decree  of  the  Judge  of  the  Prerogative  Court  ing  the  genuine 
of  Canterbury  (28th  July,  1840),  whereby  he  pronounced*  signature  of  the 
Tar  the  validity  of  an  alleged  will  and  two  codicils  of  Jones  companied   by 
Panton,  Esq.,  of  Plasgwyn,  in  the  county  of  Anglesea,  and  very  suspicious 
o€  Derwen  Hall,  in  the  county  of  Denbigh,  who  died  26th  ^        ^^  ^^ 
May,    1837,   aged  75,  a  widower,  leaving  two   sons,  two  of,  as  well  as 
daughters,  and  four  grandchildren.  The  sons  (8urviving)were  f^^pp^oml 
Mr.  Paul  Griffith  Panton,  and  Mr.  William  Barton  Panton,  ced  for  in  the 
(the  Appellant) ;  the  daughters  were,  Mrs.  Martha  Hamilton,  t^^^^^^J^'^'S 
wife  of  the  Rev.  W.  P.  Hamilton,  and  Mrs.  Lauretta  Maria  the   testimony 
Williams,  wife  of  Mr.  Thomas  Williams  (the  Respondent).  ^^^^*"^ 
The  testator  died  possessed  of  personal  estate  amounting  to  the    testator's 
upwards  of  £50,000,  besides  real  property  situated  in  four  ^^**^ched? 
counties  of  North  Wales,  at  Portsmouth,  and  in  London ;  —the  sentence 
the  principal  part  of  the  real  estate  had  been  sQ^tled  on  the  reversed  on  ap- 
lasue  of  his  eldest  son,  Mr.  Jones  Panton  (deceased  in  1830,  rior  Court  ad- 
leaving  three  children),  the  testator  reserving  a  power  of  ™\^»nfif  further 
appointment  on  failure  of  such  issue.     The  papers  in  ques-  admissible  in 
tion,  namely,  the  will,  dated  6th  November,  1834,  and  the  ^e  Court  be- 
two  codicils,  dated  respectively  15th  October,  1836,  and  7th 
May,  1837,  were  propounded  by  Mr.  T.  Williams,  of  Bryn- 
bras  Castle,  Carnarvon,  the  sole  executor  named  therein,  and 
opposed  by  Mr.  William  Barton  Panton,  of  Garreglwyd,  sole 
executor  named  in  a  codicil  of  21st  April,  1831,  to  a  will 
dated  5th  November,  1828. 

The  papers  which  the  testator  left  behind  him  (besides      Testamen- 
those  in  question)  were  the  following : — a  draft  will,  exe-  ^^  P»P«"- 
cuted  26th  January,  1824,  by  which,  referring  to  the  settle- 
ment made  on  the  marriage  of  his  eldest  son,  Mr.  Jones 
Panton  (deceased),  and  making  heir-looms  of  certain  pro- 

*  The  sentence  is  reported  in  2  Curt.  530. 
VOL.  II.  d 
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tlement ;  first*  in  favour  of  Mr.  P.  G.  Pa 
in  default  of  issue,  in  favour  of  his  other 
in  favour  of  his  daughters,  one  afVer  ano 
he  devises  other  estates  equally  betwec 
children,  and  bequeaths  all  his  personal 
tween  them,  appointing  Mr.  P.  G.  Pantoi 
Hamilton  executors.  A  codicil,  dated  lOi 
by  which  he  devises  a  certain  estate  in  tli 
high  to  Mr.  P.  G.  Panton,  absolutely,  an 
Anglesea  and  Denbigh  to  his  five  other 
declaring  such  estates  not  to  be  con^rise< 
settlement  of  his  eldest  son ;  and  in  all 
confirms  his  will.  A  will,  dated  5th  N< 
which  the  testator,  af\er  reciting  the  ma 
exercises  the  power  of  appointment  resei 
the  settled  estates,  first,  in  favour  of  Mr. 
his  issue ;  in  default  of  issue,  in  favour  of  A 
Mrs.  Williams,  and  their  issue,  successi 
other  esUtes  to  Mr.  W.  B.  Panton,  Mrs.  H 
Williams,  as  tenants  in  common,  and  the  e 
codicil  of  1825  to  Mr.  P.  G.  Panton,  to  A 
absolutely,  and  the  estates  given  by  that  < 
younger  children  are  devised,  with  all  ot 
England,  Wales,  or  elsewhere,  to  Mr.  W 
Hamilton,  and  Mrs.  Williams,  as  tenants 
he  bequeaths  to  them  all  his  personal  estati 
alike,  and  appoints  them  executors.     A  c( 
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ind  in  all  other  respects  confirms  his  will.  A  codicil^         1843. 

April,  1831,  by  which,  after  reciting  the  devises  and      Jo^*^- 
nade  by  his  will  of  1828  to  IVf  r.  W.  B.  Panton,  Mrs.     Pantm  v. 

and  Mrs.  Williams,  and  the  bequest  of  the  articles  *^UUamM. 
test  son  by  the  codicil  of  1829,  and  the  death  of 
le  revokes  those  devises  and  bequests  altogether, 
es  all  his  estates  real  and  personal  to  Mr.  W.  B. 
solutely,  giving  Mrs.  Hamilton  a  legacy  of  £10, 
Williams  a  legacy  of  £400 ;  he  also  revokes  the 
nt  of  these  two  daughters  as  executrices,  and  con- 
Ir.  W.  B.  Panton  sole  executor;  and  in  all  other 
he  confirms  the  will.  A  codicil,  dated  29th  May, 
?reby  he  revokes  the  bequest  to  Mrs.  Williams  of 
[  bequeaths  to  her  £200  for  her  separate  use;  con- 
ivill  and  codicils,  save  as  thereby  altered,  and  de- 
bequeaths  all  his  real  and  personal  and  all  other 

of  every  kind  and  description  to  his  son  and  exe- 

W.  B.  Panton. 

11  of  6th  November,    1834  (propounded   in   the     Papers  pro- 
vises  all  the  testator's  estates  in  Anglesea  to  Mr.  PO"n«*ed, 
ton,  his  eldest  surviving  son,  and  his  heirs ;  his 
Denbigh  and  Merioneth  to  Mr.  W.  B.  Panton  ab- 
the  rents  and  profits  of  his  estates  in  Flint  to  Mrs. 

Mrs.  Williams,  and  the  children  of  a  deceased 
as  tenants  in  common,  and  devises  and  bequeaths 
due  of  his  estate,  real  and  personal,  to  Mrs.  WiU 
lately,  appointing  Mr.  T.  Williams  sole  executor. 
il  of  15th  October,  1836  (also  propounded),  rati- 
3nfirms  the  will  of  1834  by  date,  and  ratifies  and 
be  bequest  of  all  the  personal  property  to  Mrs. 
ibsolutely,  and  confirms  the  appointment  of  Mr. 
as  executor.  The  codicil  of  7th  May,  1837  (also 
id),  referring  to  the  will  of  1834  by  date,  and 
;  the  same,  gives  a  legacy  of  £20  to  Jane  Thomas, 
r's  upper  housemaid. 

apers,  propounded  by  Mr.  Williams,  were  opposed     Ground   of 
m.  Barton  Panton  on  the  ground  that  they  were  opposition. 

the  appearances  upon  them  raising,  it  was  con- 
)  inference  (in  addition  to  facts  and  presumptions 
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adverse  to  the  dispositions  contained  in  them)  that  the  red 
signature  of  the  deceased  had  been  obtained  to  them  when 
they  contained  other  matters  written  in  pencil,  which  peocii- 
writing  had  been  rubbed  out»  and  a  testamentary  dispos- 
tion  (in  the  handwriting  of  Mr.  Williams)  substituted. 
The  remains  of  the  pencil-marks  indicated  that  the  piper 
had  been  used  for  phms  or  maps  of  certain  houses  in  Londoo 
possessed  by  the  testator  jointiy  with  a  Mr.  B.  B.  Hnrlock, 
as  tenants  in  common,  for  the  partition  of  which  negolit- 
tions  had  been  going  on  between  the  testator  and  Mr.  Hnr- 
lock from  1832  to  1834,  Mr.Thos.  Williams  being  the  tes- 
tator's agent  in  such  negotiations.  On  the  side  of  ^ 
Respondent,  the  case  set  up  was,  that  the  pencil-marks  had 
been  fraudulentiy  placed  upon  the  papers,  since  they  had 
led  his  custody,  for  the  purpose  of  raising  a  false  inferenoe 
of  fraud  against  him.  The  discofery  of  these  pendl-msib 
upon  the  documents  was  made  in  the  first  instance  by  Mr. 
Richard  William  Jennings,  an  Examiner  of  the  Comti 
during  the  execution  of  the  Commission  for  the  examina- 
tion of  witnesses  in  Wales,  and  in  consequence  of  this  dii- 
covery,  the  proceedings  in  the  cause  were  interrupted  by 
the  apprehension  of  Mr.  Williams  (whose  papers  were 
seized),  Ellen  Evans,  and  Ann  Williams,  the  two  snrfi?- 
ing  attesting  witnesses  to  the  will  propounded,  on  a  charge 
of  forging  the  will  and  codicils,  on  which  charge  they 
were  tried  at  the  Central  Criminal  Court,  at  the  Old  Baiky, 
on  the  14th  Aprils  1838,  and  acquitted. 

In  the  proceedings  in  the  Court  of  Appeal,  a  deed  was 
allowed  to  be  brought  in,  which  had  been  discovered  by  the 
Appellant  whilst  the  cause  was  under  argument  in  the  Court 
below,  *  but  which  the  Judge  refused  to  admit  in  that 
stage.  This  document,  which  bore  date  31st  May,  1834, 
was  admitted  to  be  a  genuine  agreement  between  Mr.  B.  E 
Hurlock,  on  the  one  part,  and  the  testator  on  the  other,  for 
the  partition  of  certain  houses  in  London,  executed  by  the 
parties  in  the  presence  of  Mr.  T.  Williams,  and  Ellen  Evans 


*  The  argument  in  the  Court  below  lasted  (with  intermtssions)  froe 
the  12th  December,  1839,  till  the  28th  February,  1840. 


SUPPLEMENT.  ix? 

and  Ann  Williams^  his  servants,  who  attested  the  same,  and        1943. 
who,  in  their  depositions,  had  stated  that  the  testator  did  not      ^^^^  ^ 
execute  any  other  instrument  besides  his  will,  in  their  pre-     Pmuon  t. 
aence,  in  May  1884.     The  will  here  referred  to,  bearing      WiUums, 
date  31st  May,  1834,  was  pleaded  by  Mr.  Williams  to  have 
been  destroyed  when  the  will  of  November,  1834,  was  exe- 
cuted ;  but  a  scrap  of  paper  was  produced,  as  part  of  this 
will,  upon  which  was  the  attestation  clause,  with  the  names 
of  Ellen  Evans,  Ann  Williams,  and  John  Williams,  sub- 
scribed thereto.     The  two  surviving  witnesses  deposed  that, 
when  the  deceased  executed  the  will,  he  said,  <<  I  deliver 
this  as  my  last  will  and  testament." 

The  affidavits  of  Mr.  French,  the  proctor  of  Mr.  W.  B.  Discovery  of 
Panton,  the  Appellant,  of  Mr.  Panton  himself,  and  of  Mr.  MaJ^Ssl^^'' 
Heales,  of  Doctors'  Commons,  proctor,  employed  by  the  Ap- 
pellant to  assist  in  the  superintendence  and  management  of 
the  proceedings  in  the  cause,  set  forth  the  circumstances 
under  which  the  deed  and  articles  of  agreement  had  been 
discovered,  and  the  date  of  the  discovery.  It  thence  ap- 
peared that  Messrs.  Heales  and  French,  on  the  22nd  Feb- 
roary,  1840,  during  the  argument  of  Counsel  at  the  hearing 
of  the  cause  in  the  Prerogative  Court,  inspected  certain  in- 
dentures of  lease  and  release  for  effecting  the  partition  of  the 
premises  held  by  the  testator  and  Mr.  Hurlock  as  tenants  in 
common,  which  were  produced  in  the  cause  by  Mr.  Williams 
(the  Respondent),  and  Mr.  Heales,  having  then  observed  a 
memorandum  relating  to  the  surrender  by  the  wife  of  Mr. 
Hurlock  of  her  title  to  dower  in  the  premises,  endorsed  on 
the  indenture  before  Mr.  Baker,  of  Chipping  Ongar,  attomey- 
at-law,  as  one  of  the  Commissioners,  whose  name  was  sub- 
acribed  thereto ;  knowing  Mr.  Baker,  and  wishing  to  see  the 
aignatures  of  the  witnesses  who  might  have  attested  other 
indentures  for  the  partition  of  the  premises,  which  are  in  the 
possession  of  Mr.  Hurlock,  he  (Mr.  Heales),  on  the  24th  Feb- 
ruary, went  to  Chipping  Ongar  and  saw  Mr.  Hurlock,  who 
produced  the  indentures,  and  upon  his  (Mr.  Heales')  in- 
quiring of  Mr.  Hurlock  if  he  knew  whether  the  articles  of 
agreement  executed  by  him  and  the  testator  in  May,  1834, 
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1843.         were  still  in  existence,  Mr.  Hurlock  said  they  were,  audio 
JoLY  iO>      Yiig  possession,  and  immediately  produced  them. 
Ponton  T.         In  his  sentence,  the  Judire  of  the  Court  below  charac- 
nwtami,     terized  the  case  as  one  which  came  before  him  under  Toy 
1840.  extraordinary  circumstances,  and  as  of  a  more  complicsted 

^Sentence  in  i^ature  than  ever  had  occupied  the  attention  of  that  Court 
Court  below.  He  observed  that  the  circumstances  attending  the  executkn 
of  the  papers  must  necessarily  excite  considerable  jealousy 
and  caution  in  the  mind  of  the  Court,  and  require  it  to 
examine  the  evidence  with  great  care ;  but  that,  on  the 
other  hand,  proof  might  be  adduced  adequate  to  discharge 
the  burthen  that  lay  upon  the  executor  who  propounded 
the  papers,  which  might  account  for  the  disposition,  bj 
former  testamentary  acts;  by  a  change  in  the  testator's  feel- 
ings and  affections  towards  the  different  members  of  bis 
family ;  by  shewing  that  he  was  of  a  fickle  and  changeable 
disposition  ;  by  proving  declarations  of  prior  intention,  ami 
subsequent  recognition ;  that  intrinsic  evidence  might  be 
adduced  from  the  contents  of  the  papers  themselves,  de- 
monstrating that  they  could  only  have  proceeded  from  tbe 
testator  himself,  and  the  act  might  be  supported  by  the  irre- 
sistible testimony  of  witnesses  on  whose  credit  and  veradt? 
there  was  no  imputation.  In  reference  to  the  state  of  the  tes- 
tator's affections  towards  his  family,  the  Judge  noticed  i 
quarrel  between  the  testator  and  Mr.  P.O.  Panton,  in  1828; 
the  displeasure  of  the  testator  towards  Mrs.  Williams,  his 
daughter,  who,  on  her  marriage  with  Mr.  T.  Williams,  in 
1829,  had  an  action  brought  against  her  for  breach  of  pro- 
mise of  marriage,  which  the  testator  compromised  by  paying 
a  sum  of  money ;  the  dispute  between  Mr.  Barton  Pantoo 
and  Mr.  T.  Williams,  in  the  course  of  which  a  blow  had 
been  given  by  the  latter  to  the  former ;  and  the  action 
brought  by  the  testator  against  the  husband  of  Mrs.  Bulkeley 
Williams,  another  of  his  daughters,  for  the  recovery  of  a 
valuable  ring.  These  were  circumstances  which  might  have 
influenced  his  testamentary  dispositions.  Mr.  Barton  Panton 
was  the  testator's  youngest  son;  he  had  never  left  his 
father's  house ;  he  had  the  management  of  his  father's  pro* 
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pertv,  and  always  was  his  favourite  son.  The  medical  at-  1843. 
tendant  of  the  family  spoke  to  the  attention^  affection,  JoltJIO. 
and  kindness,  shewn  by  Mr.  Barton  Panton  to  his  Ponton  ?. 
father,  and  to  the  testator's  affection  towards  him  extending  WUKamM, 
to  his  son's  wife  and  only  child.  It  was,  therefore,  difficult  to 
account  for  the  testator's  departure  from  his  intentions 
in  their  favour  shewn  in  the  will  of  1828,  confirmed  by 
the  codicils  of  1831  and  1833.  The  Judge  then  adverted 
to  the  fact  that,  though  the  testator  died  on  the  26th  May, 
1837,  and  the  will  (in  favour  of  Mr.  W.  Barton  Panton) 
was,  on  the  9th  June,  read  to  the  family,  in  the  presence 
of  a  person  who  attended  on  behalf  of  Mr.  Thomas  Williams, 
and  the  Rev.  Owen  Gethin  Williams  (brother  of  Mr.  T. 
Williams)  made  extracts  from  the  will ;  and  though  Mr.  W. 
B.  Panton  had  assumed  the  duties  of  executor;  no  intimation 
was  given  by  Mr.  Thomas  Williams  that  he  was  in  possession 
of  a  will  of  later  date:  it  was  not  till  the  18th  or  19th  of 
July,  after  probate  of  the  will  had  been  stopped  by  Mr.  Wil- 
liams, that  the  advisers  of  Mr.  B.  Panton  knew  the  contents 
of  these  papers.  With  respect  to  the  questions  in  issue, 
whether  Mr.  T.  Williams  was  at  Plasgwyn  on  the  7th  May, 
1837,  when  the  codicil  bore  date,  and  whether  John  Wil- 
liams, the  deceased  attesting  witness  to  the  will,  could  write, 
the  Judge  considered  the  latter  point  doubtful,  and,  in 
regard  to  the  former,  that  it  was  more  probable  that  he  was 
at  Plasgwyn  than  that  he  was  not.  He  concluded  a  long 
and  minute  examination  of  the  evidence  in  the  following 
words : — 

''  It  does  appear  to  me  that  this  is  a  case  in  which  there  is 
a  mystery  the  Court  cannot  penetrate.  If  the  witnesses  on 
the  condidit  had  varied  in  any  material  degree,  the  Court 
would  have  had  great  difficulty  in  coming  to  the  conclusion 
that  this  was  the  act  of  the  testator ;  but  when  1  see  these 
witnesses  consistent  from  the  beginning  to  the  end, — from 
the  first  moment  when  they  were  examined  on  the  condidit^ 
— when  they  were  examined  extrajudicially  by  Mr.  Tyrer, 
afierwards  judicially  in  a  court  of  law,  and  subsequently  in 
two  examinations  in  this  court, — when  1  find  them  con- 
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sistent  througfaout»  and  adhering  to  the  story  they  origmaily 
told,  I  cannot  feel  myself  at  liberty  to  say  that  I  entirely  dia- 
believe  them ;  and  if  I  .cannot  disbelieve  them,  then  it  ii 
proved  that  the  deceased  did  execute  this  as  his  last  will  and 
testament,  and  with  the  opportunity  of  knowin^r  the  cootoitf 
of  the  papers :  and^  being  so^  the  Court  can  pronounce  no 
other  sentence  than  in  favour  of  their  validity.  Aooord- 
ingly,  the  Court  does  pronounce  for  them,  though  not  with* 
out  great  doubt,  great  difBculty,  and  great  misgiving  m  its 
own  mind  with  respect  to  the  real  state  of  the  facts.** 

The  case  was  argued  before  their  Lordships  for  sevenl 
days,  ThesigeTf  Q.  C,  and  Addanu^  D.,  for  the  Respondent; 
F.  Kelly,  Q.  C,  and  PhilUmore,  D.,  for  the  Appellant. 

Lord  Brougham. — This  case  now  comes  on  for  the  jud^ 
ment  of  the  Court,  after  having  been  presented  to  us  very 
fully  by  as  able  and  as  laborious  an  argument  upon  both  sido 
as  could  well  have  been  desired,  in  order  to  assist  the  deter- 
mination of  a  question  considerable  in  point  of  magnitude^ 
and  encumbered  with  extraordinary  difficulty.  This  difi- 
culty,  arising  from  the  singular  peculiarity  of  the  facts,  had 
been  much  felt  also  by  the  Court  below,  and  it  is  not  among 
the  least  remarkable  of  these  peculiarities,  that  we  should 
be  now  called  upon  to  affirm  a  judgment  pronounced,  bj 
the  avowal  of  the  very  learned  judge  who  gave  it,  to  have 
Difficulty  of  been  formed  in  <*  circumstances  which  had  created  the 
greatest  difficulty  in  his  mind,  and  left  him  in  the  greatest 
uncertainty,  the  case  being  covered  with  a  mystery  not  to  be 
penetrated.*'  That  learned  judge  gave  his  sentence  for  the 
testamentary  papers  propounded  by  the  Respondent;  but 
"  with  great  doubts,"  as  he  declared,  "  with  great  difficulty, 
with  great  misgiving  in  his  own  mind  touching  the  rod 
state  of  the  facts."  It  is  needless  to  add,  that  £rom  henoe 
has  arisen  no  ordinary  measure  of  anxiety  on  the  part  of 
their  Lordships :  but,  in  proportion  to  that  anxiety  has  been 
the  care  and  attention  which  they  have  bestowed  upon  the 
case,  and  they  have  certainly  been  able  to  arrive  at  the  con- 
clusion to  which  they  are  now  come,  with  as  full  a  reliinoe 
upon  the  grounds  of  it,  and  as  full  a  confidence  in  its  sound- 


the  case. 


SUPPLEMENT. 

ess,  as  could  in  such  circumstances  have  reasonably  been        J18I3. 
xpected.  JulyJO, 

It  is  of  itself  not  immaterial  to  consider  that  the  conten-     PmUm  t. 
ion  of  those  who  are  setting  up  these  papers  is  encumbered      WUHam. 
fiih  so  much  difficulty ;  for,  whether  the  question  arises     Burthen  of 
•etween  a  will  and  an  alleged  intestacy,  or,  as  in  the  pre-  P"^^* 
ent  case,  between  one  will  and  another  of  prior  date,  the 
iroof  being  upon  the  party  propounding  any  testamentary 
writing,  the  course  of  administration  directed  by  the  law  is 
0  prevail  against  him  who  cannot  satisfy  the  Court  of  Pro- 
Ate  that  he  has  established  a  will ;  or  the  prior  instnunent, 
rhich  is  liable  to  no  doubt,  is  to  be  established  in  prefer- 
nee  to  the  posterior  one,  which  cannot  be  so  proved  to 
peak  the  testator's  intentions  as  to  leave  the  Court  in  no 
Ottbt  that  it  declares  those  intentions.     There  is  no  duty 
ast  upon  the  Court  to  strain  after  probate,  and  to  grant  it 
fhere  grave  doubts  remain  wholly  unremoved,  and  great 
ifficulties  oppose  themselves  to  our  progress,  which  we  are 
[uite  unable  to  surmount. 

To  lay  down  any  general  rule  beyond  this,  as  to  the  bur- 
hen  of  proof  in  such  cases,  is  unnecessary — would^  per- 
laps,  be  impossible — and  might  also  be  inconvenient  and 
ven  dangerous.  It  may  suffice  to  say,  that  the  proof  emi- 
lently  lies  on  him  who  sets  up  a  will ;  and  further,  that  it 
i  more  fatal  than  to  his  adversary  if  he  leaves  difficulties 
ntirely  without  explanation.  But  each  case  must  in  this 
espect  rest  upon  its  own  circumstances.  The  facts  of  that 
low  before  us,  unexampled,  perhaps,  in  any  cause  that  ever 
ame  before  any  tribunal,  leave  many  things  unexplained, 
aany  things  which  no  theory  that  can  be  formed  will  satis- 
iM^torily  account  for.  But  then,  it  is  much  less  material 
hat  those  who  seek  to  Impeach  a  testamentary  instrument 
hould  be  unable  to  explain  certain  things  in  their  case ; 
hould  be  forced  to  admit  that  their  argument  is  not  in 
very  point  consistent  with  all  the  facts ;  than  that  they  who 
eek  to  establish  the  will  should  give  no  rational,  consistent, 
r  intelligible  solution  of  those  difficulties  which  encumber 
heir  suppositions,  and  obstruct  the  path  towards  the  oon« 
lusion  they  would  have  us  arrive  at. 

VOL.  II.  e 
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1843.  It  may  already  be  gathered  from  what  has  been  said,  dm 

JuLYia  the  Court  does  not  feel  it  at  all  necessary  to  decide  wpdk 
Panitm  t.  those  points  upon  which  it  would  be  exceedingly  painful  to 
WiSiami,  pronounce  any  judgment.  We  are  of  opinion*  and  roy 
decidedly  of  opinion,  that  the  proof  is  here  left  in  sudi  a 
state  as  not  merely  authorizes  but  requires  us  to  pronoaiice 
Proof  defi-  it  deficient.  We  do  not  feel  called  upon  to  say  that  any 
fabrication  has  taken  place  of  the  writings  propounded,  or 
that  perjury  has  been  committed  in  setting  them  np.  We 
are  of  opinion  that  graye  suspicions  rest  upon  material  parti 
of  the  case  which  it  was  necessary  to  remove  before  probate 
could  be  given,  and  that  they  have  not  been  removed  ;  dut 
the  testimony  of  the  witnesses  relied  upon  does  not  conoter« 
act  the  weight  which  the  undoubted  facts  of  the  transactioD 
flung  into  the  opposite  scale — nay,  that  there  is  no  gnA 
difficulty  in  reconciling  much  of  that  testimony y-^indeed,al 
its  most  important  portion, — with  the  undisputed  facU  U 
which,  upon  a  superficial  view,  it  might  seem  repagnaiiL 
Finally,  we  think  that  if  the  case  had  been  presented  to  tke 
learned  judge  below  in  the  same  state — the  more  full  stite 
—of  the  evidence  in  which  we  have  had  to  deal  with  it,  be 
would  have  arrived  at  the  same  conclusion,  and  that  we 
should  have  been  enabled  to  affirm,  and  not  called  upoo  to 
reverse,  his  sentence. 
The  disposi-  The  dispositions  of  the  will  in  question  must  be  on  ifl 
wUl'  improbiu  ^^"^^  admitted  to  constitute  a  great  and  a  radical  improba- 
ble, bility  in  the  Respondent's  argument,  and  to  leave  a  grcal 
and  a  radical  difficulty  at  the  very  foundation  of  bis  caae^ 
We  need  not  enter  into  a  detail  of  the  arrangements,  con- 
trasting them  with  the  state  of  the  family,  and  the  relatiaBs 
proved  to  have  subsisted  between  its  surviving  membcn 
and  the  testator.  One  thing  seems*  clear :  there  is  nothxif 
at  all  inexplicable  or  inconsistent  in  the  provisions  made  bj 
the  different  parts  of  that  set  of  testamentary  papers  which 
the  Appellant  seeks  to  establish,  with,  perhaps,  the  single 
exception  of  the  £10  legacy  to  the  daughter,  Mrs.  HamiltoD, 
an  apparent  slight  to  her,  and  of  which  we  find  no  explana- 
tion given  in  any  part  of  the  evidence,  nor,  indeed,  in  anj 
suggestion  of  the  party.     But  he  gives  the  bulk  of  the  no- 
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aett]^  property^  Uut  over  which  he  had  any  power,  and  of  1843. 
the  personal  estate,  to  those  whom  he  was  most  in  the  habij^  July  10, 
of  being  with,  and  to  whom  he  shewed  on  all  occasions  the  PmUom  ?• 
greatest  affection,  an4  if  he  omits  one  or  postpones  others  WtBuau. 
to  the  principal  objecti  of  his  bounty,  the  former  was  long 
departed  and  settled  in  n  distant  quarter  of  the  globe,  while 
the  latter  were  emancipated  and  established  in  life  at  the 
head  of  separate  families.  It  must  be  observed,  too,  thal^ 
whatever  he  gives  to  his  daughters,  in  the  undoubted  wills, 
18  settled  to  their  sole  and  separate  use,  and  placed  beyond 
the  power  of  their  several  blisbands.  The  principal  object  Affections  of 
of  these  gifts  is  Mr.  Barton  Panton,  and  to  him,  his  wife,  *^®  ^^o^- 
and  child,  there  is  the  m^  conclusive  evidence  that  he 
dhewed  upon  all  occasions  th«  strongest  attachment.  It  !« 
mmecessary  to  shew  by  what  A  body  of  concurrent  and  un- 
l^ODtradicted  testimony  this  it  proved,  and  by  testimony 
above  all  suspicion  of  partiality.  Thus,  to  shew  his  extra* 
ordinary  love  of  the  child — if  iuch  witnesses  as  Pritchard 
and  Grace  Huxley  are  to  be  disrqj^arded,  as  in  the  Appel- 
lant's employ,  or  Mr.  Rumsey  WjUiams,  as  being  connected 
with  him  by  marriage — we  have  Mr.  Robert  Spencer,  the 
surgeon,  giving  a  similar  accountf  and  Mr.  V.  Home,  a  pro- 
fessional gentleman  wholly  unconpected  with  the  case,  and 
who  swears  to  his  being  under  no  obligation  to  the  Appel- 
lant of  any  kind ;  and  his  evidence  is,  perhaps,  the  strong- 
est of  the  whole,  to  shew  how  entirely  Mr.  Jones  Panton 
doted  on  his  grandchild,  as  well  as  to  prove  his  affection  for 
her  parents.  *'  I  could  not  help  noting,"  said  Mr.  Home, 
*'  ^e  extraordinary  affectionate  terms  on  which  the  deceased 
and  his  son,  and  particularly  Mrs.  William  Barton  Panton, 
appeared  to  live.  He  seemed  quite  wrapped  up  in  them  and 
their  child."  After  describing  his  constantly  associating 
with  Mrs.  Barton  Panton,  and  her  accompanying  him  even 
when  he  went  to  enjoy  the  amusement  of  the  chace,  by 
looking  at  it,  he  says,  he  spoke  of  her  ''  affectionate  attentions 
to  him,'*  adding,  that  her  whole  object  seemed  to  be  <<  making 
lam  happy  and  comfortable,"  and  that  *'  he  knew  not  what 
he  should  have  done  without  her."  After  dinner,  scarcely 
hj|d  the  cloth  "been  removed,  when  he  asked  of  the  servants 
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"  Where  little  Missy  was?"  She  was iminediately  brought, 
and  the  nurse  took  her  to  him  as  a  matter  of  course.  He  pat 
his  knee  out,  and  patting  it  with  his  hand,  said,  "Come 
here,  my  little  pet,  or  little  darling,"  or  some  such  term  of 
affection ;  he  nursed  the  child  for  some  time,  and  seemed, 
says  Mr.  Home,  <<  most  amazingly  fond  of  it.**  He  proposed 
her  health,  not  as  a  regular  toast,  bat  sa3rin|^,  in  a  familitr 
way,  «<  Here  is  little  Missy's  health.*'  This  was  the  fint 
time  of  Mr.  Home  being  at  Plaagwyn ;  he  was  a  stranger, 
accidentally  invited  in  the  coarse  of  an  election  canvass,  md 
the  affection  of  Mr.  Jones  Pantoh  was  so  full  to  overflowii^ 
that  it  thus  gushed  out  irrepressibly  in  the  presence  of 
strangers.  In  1836,  some  months  before  his  death,  the  ssme 
respectable  witness  again  visited  the  old  gentleman,  and 
observed  the  skme  affectionate  attachment  to  prevail  on  liis 
part  for  his  son,  his  daughter-in-law,  and  his  granddiiki) 
save  that  he  does  not  recollect  her  health  being  drunk, 
though  he  adds,  that  it  might  have  been  so  without  his  n- 
membering  it. 

Mr.  R.  Spencer  is  equally  unconnected  with  the  piitj 
producing  him  as  a  witness,  save  that  he  hunted  with  him, 
and  thus  became  a  visitor  at  the  testator's  house.  He  gives 
the  same  evidence  as  Mr.  Home;  adding,  however,  die 
account  of  his  demeanour  towards  the  child  at  table;  thit, 
'*  in  numberless  ways,  he  evinced  his  fondness  for  the  child, 
and  his  anxiety  about  her ;  the  whole  tenour  of  his  conduct 
being  that  of  fondness  and  affection."  Mr.  Spencer  tpaki 
also  distinctly  to  his  fondness  for  the  Appellant  and  his  wife. 

The  same  two  witnesses,  Mr.  Home  and  Mr.  Spencer, 
give  very  important  evidence  of  declarations  by  the  testator, 
concerning  the  disposition  which  he  had  made  of  his  pro- 
perty— a  disposition  altogether  in  accordance  with  the  ex- 
traordinary affection  which  both  had  observed  him  to  enter- 
tain for  his  son  and  that  son's  family.  Mr.  Home  says,  thit 
when  he  first  visited  him,  in  1882,  the  testator  said,  men- 
tioning Mr.  Barton  Panton  having  a  very  nice  hoote  at 
Beaumaris,  that  *'  he  had  left  him  the  most  he  could."  Mr, 
Spencer  saw  him  immediately  before  his  decease,  that  is,  od 
the  10th  May,  1837,  when  he  said,  in  reference  to  a  letterof 
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Sir  R.  Wjlliams,  about  giving  up  his  hounds^  **  I  have  taken        iBia 
care  that,  in  the  event  of  my  decease,  he  shall  be  able  to      JvltIO, 
keep  a  pack  of  hounds  as  long  as  he  lives  or  likes,  as  well  as     Pmton  y, 
any  gentleman  in  the  county  of  Anglesea."    These  are  very      WtBamg, 
important  circumstances ;  because,  if  the  will  set  up  by  the 
Respondent  be  genuine,  then  the  testator  was  practising  a 
coarse  of  fraud  and  imposition;  not  merely  doing  acts  of 
dissimulation,  but  of  simulation,  wholly  unaccountable,  and 
endeavouring  to  deceive  not  only  his  son  and  his  daughter- 
in-law,  but  every  stranger  that  approached  him,  and  prose- 
cntiDg  this  course  of  treachery  and  deception  up  to  the  latest 
moment  of  his  life. 

Nor  are  such  declarations  to  these  two  respectable  wit-  Gifts  during 
nesses  the  only  tokens  of  duplicity,  and  even  of  constant  and  i^^^^^^  ^^  * 
persevering  fraud,  which  the  testator  must  be  admitted  to 
have  given,  if  the  will  sought  to  be  established  be  the  true 
one.  Mr.  Bettiss,  on  the  4th  May,  1837,  immediately  before 
his  decease,  was  with  him  on  a  visit,  and  he  swears  that  the 
testator  said,  referring  to  a  promise  he  had  made  his  son  to 
leave  him  the  bulk  of  his  property,  on  condition  of  his  living 
with  him  all  the  rest  of  his  days,  that  he  wished  the  witness 
to  see  that  he  had  realized  this  promise.  He  then  gave  Mr. 
Barton  Panton  all  his  stock  receipU  for  £28,000  or  £29,000, 
with  his  plate,  wine,  and  library,  money  in  the  house,  and  at 
his  several  bankers  in  Holywell,  Mold,  Chester,  and  Car- 
narvon, with  his  household  furniture,  farming  stock,  and 
arrears  of  rent  On  a  subsequent  day,  he  made  Mr.  Bettiss 
bring  his  will  from  Mr.  Rumsey  Williams,  who  had  the  care 
of  it,  and  repeated  what  he  had  said  of  the  gifts  to  Mr. 
Barton  Panton.  He  frequently  saw  him  during  the  interval 
between  that  time  and  his  decease,  and  his  behaviour  to- 
wards Mr.  Barton  Panton  and  his  wife  was  the  same  to  the 
last.  *'He  manifested  the  strongest  affection  and  regard 
towards  them,  and,**  say«  the  witness,  <*  it  is  impossible  to 
detail  the  particular  modes  in  which  he  evinced  it ;  it  per- 
vaded the  whole  of  his  conduct  and  manner  towards  them." 
«  They,  or  one  of  them,  generally  gave  him  his  medicine ; 
and  he  frequently,  in  my  presence,  declined  taking  it  except 
it  was  given  to  him  by  either  Mr.  or  Mrs.  Barton  Panton." 
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1843.  It  is  not  with  a  view  to  prove  any  thing  in  the  natnriLtf  a 

JultH).  donatio  mortis  cauid  that  we  have  made  reference  to  )b 
PoMitm  T.  Betdss's  evidence,  but  to  shew  how  inconsistent  the  testatum 
fffffioMf.  conduct  towards  his  son,  in  respect  of  his  personaity»  nn 
with  the  supposition  that  he  had  all  the  while  noade  a  wi| 
in  his  son-in-Uiw's  favour,  carefully  concealed  from  his  «m 
and  his  family,  as  carefully  concealed  from  all  who  cum 
Improbability  near  him*  It  may  be  observed  that,  difficult  as  it  if  to  cod- 
dent*8hyp(^el  ^°^  human  caprice  within  any  assignable  bounds ;  hard  as  it 
ail,  as  to  the  may  be  to  set  limits  within  which  fraud  and  tric^k  may  be 
STtettator.  ^  pj'o^^uted ;  such  elaborate  instances  of  treachery,  sock 
curious,  such  exquisite  combinations  of  deception,  sodi  a 
studied  habit  of  acting  for  the  purpose  of  deoepdoni  aie 
extremely  rare — ^they  are  out  of  the  ordinary  coune  of 
human  conduct;  and  it  may  be  added  that,  in  proportional 
men  approach  the  latter  stages  of  this  mortal  existeDO% 
when  their  faculties  become  impaired,  their  memory  &il% 
one  portion  of  a  scheme  fades  from  the  mind  before  its  ax^ 
responding  part  can  be  executed,  and  their  firmness  <if  par- 
pose  to  persist  in  any  train  of  deception  is  sapped  ;  the  dif- 
culty  becomes  very  much  increased,  and  the  improbafailily  ii 
therefore  in  proportion  augmented  of  their  continuii^  ales- 
dily  to  practise  such  duplicity,  to  act  on  such  a  system,  to 
play  daily  and  hourly  the  part  assumed  of  hypocrisy  and 
falsehood.  The  case  for  the  Respondent  supposes,  in  this  old 
man,  a  power  of  acting  a  part,  a  degree  of  constant  adf^ 
possession,  a  faculty  of  having  all  his  wits  about  him,  in 
order  successfully  to  deceive  all  who  came  near  him,  whidi 
would  be  exceedingly  difficult  to  believe  in  a  person  not 
full  of  years,  and  labouring  under  the  infirmities  €£  age, 
but  in  the  unbroken  possession  and  vigoiur  of  his  youthfiil 
faculties. 

Nor  can  we  admit  that  the  attempts  to  discredit  Mr.  Bet- 
tiss  were  attended  with  any  succes&w  He  may  have  shewn 
some  activity  in  helping  the  Appellant  in  his  prepanldcm 
for  the  causei  and  yet  given  no  ground  for  the  suppoaitifli 
that  he  had  perjured  himself  in  his  behalf.  The  contndifr 
tion  endeavoured  to  be  shewn  between  his  testimony  and 
that  of  Mr.  Spencer  is  really  very  trivial*  and  fails  to  jao- 
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duce  any  sensible  effect  ih  impeaching  his  evidence.  It  is  said        igia 
that  he  denies  (interrogatMy  62)  having  had  any  interview      J«i|^0- 
with  Mr.  Rumsey  Williams,  iince  his  examination  began,  or     Pankm  v 
having  communicated  with  him^or  any  one  else  examined  as      WiOUma, 
m  witness,  except  seeing  J.  Rowh^  at  Carnarvon ;  wherei» 
Mr.  Spencer,  in  answer  to  the  4Iit  interrogatory,  says, 
Ramsey  Williams,  Oldfield,  and  himseM^dined  together  with 
Bettiss,  after  the  time  in  question.    But  firtfrely  Bettiss  might 
huve  supposed  the  interrogatory  he  answIiM  to  regard  a 
particular  personal  interview  with  Mr.  RuitM^  Williams, 
different  from  merely  meeting  him  in  company  irith  others 
at  dinner ;  not  to  mention  that,  if  he  recollected  the  cir- 
cumstance, he  never  could  have  intended  to  deny  upon  his 
oath  a  circumstance  known  to  three,  if  not  four,  other  per- 
who  could  contradict  him ;  for,  besides  Messrs.  R.  Wil- 
s,  Spencer,  and  Oldfield,  present  at  dinner,  Mr.  Powell 
lb  mated  by  Mr.  Spencer  to  have  come  in  to  them  after 
dMiHU)  and  drunk  wine  with  them. 

PiltMfiB  the  most  glaring  contradiction  between  the  real 
nndiapited  testamentary  conduct  of  the  deceased  and  that 
which  tba  lAse  of  the  Respondent  sets  up, — between  the  real 
and  appardit  demeanour  of  the  testator  towards  the  different 
members  of  IhJi  family, — between  the  acting  and  the  pre- 
tences ^f  Mr.  JFtitoes  Panton,  supposing  the  Respondent's 
ease  to  be  a  true  OM^— is  the  execution  of  the  codicil,  7th 
May,  18S7,  and  the  declarations  and  even  transfer  of  his  per- 
sonalty spoken  to  by  Mr.  Bettiss,  as  taking  place  on  the  4th 
and  on  the  10th  of  the  same  month.  We  are  called  upon  to 
beKeve  that  the  same  persmi  who,  on  the  4th,  declared  Mr. 
Barton  Panton  to  be  his  residuary  legatee,  and  bade  a  wit* 
ness  take  notice  of  such  his  intention,  which  he  even  endea- 
voured to  execute  by  an  actual  delivery  of  part,  and  a 
symbolical  delivery  of  the  rest,  did,  three  days  after,  un- 
Imown  to  his  son  and  all  the  world  except  Mr.  T.  Williams, 
execute  and  publish  a  codicil  confirming  the  will  which,  in 
November,  18S4,  he  had  made  and  published,  also  clandes- 
tinely,  it  being  known  only  to  the  same  Mr.  T.  Williams 
ind  his  three  servants,  which  will  had  stript  his  son  and  all 
!iis  <yther  children  of  their  whole  share  of  the  residue,  and 


SUPPLEMENT. 

18<ia        given  it  all  to  Mr.  T.  Williams's  wife,  that  is,  to  Mr.  T. 

JultMIO.      Williams  himself.    And  we  are  further  desired  to  bdim 

Pamum  r,     that  other  three  days  did  not  elapse,  after  the  making  of  di» 

WtBiam,      codicil,  before  he  again  declared  his  unaltered  dispondoD  id 

Mr.  Barton  Panton's  favour,  recapituLidng  the  gifts  he  had 

made  him  of  his  whole  personalty, — although  all  that  per 

sonalty  had,  three  days  before,  been  willed  away  to  anodier, 

and  accompanying  this  gross  fraud,  this  glaring  and  moit 

gratuitous  falsehood,  with  a  remark  that  he  had  not  long  to 

live, — that  he  should  not  be  with  his  children  long. 

This  flagrant  inconsistency  forces  our  attmtion  verj 
strictly  and  watchfully  upon  the  confirmation  of  Mr.  Be(p 
tiss's  story,  on  the  one  hand,  and  upon  the  codicil  of  the 
7th  of  May,  on  the  other. 

Beside  that  there  is  nothing,  absolutely  nothing,  in  Mb 
Bettiss's  narrative  at  all  inconsistent  with  the  testimony  tf 
the  other  witnesses,  and  with  the  admitted  facts  of  the  CM^ 
especially  the  warmth  of  the  testator's  attadiment  to  Mr. 
Barton  Panton  and  his  family,  the  act  of  sending  Id  Mr. 
Rumsey  Williams  for  his  will  in  Mr.  B.  Panton*t  fiivoar  ii 
a  strong  confirmation  of  Mr.  Bettiss's  testimony,  fiir.  R. 
Williams  swears  to  the  very  same  facts,  which  moat  be  tme 
if  Mr.  Bettiss's  account  is  so.  And  there  are  produced,  t 
note  of  Mr.  Bettiss  to  him,  informing  him-  that  it  was  Uf 
will  which  the  testator  wanted  to  have,  and  which  Mr. 
R.  Williams  had  wholly  forgotten  having  the  possesM 
of;  and  a  note  of  himself  (R.  Williams)  in  reply,  promisiiig 
to  bring  it  over  to  Plasgwyn  in  a  day  or  two.  He  also  de> 
poses,  that  he  took  it  with  him  accordingly  the  day  but  one 
afler,  that  is,  May  12th,  when  the  testator  looked  it  over, 
saying  he  intended  to  add  a  codicil,  giving  Mr.  T.  W3- 
liams's  wife  £2,000,  instead  of  the  £200,  to  whidi,  by  one  of 
the  undisputed  codicils,  he  had  cut  down  her  legacy;  bat 
he  could  do  so  in  a  few  days.  He  then  delivered  the  will 
and  codicils  already  executed  to  Mr.  B.  Panton,  sayings 
**  Here,  Barton,  are  my  last  Will  and  Codicils — keep  them." 
Now,  this  is  not  only  such  a  confirmation  of  Mr.  Betdsss 
evidence,  as  seems  quite  conclusive  in  its  favour ;  bat  it  ii 
an  act  of  so  very  nearly  the  same  import  as  the  acts  dttmkd 
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r  Mr.  Betdss,  that  the  case  would  be  substantially  the        i84a 
me  were  Mr,  Bettiss's  evidence  wholly  rejected^  and  the      Jra^lO. 
ise  rested  on  Mr.  R.  Williams's  alone:  for  the  only  use     Panigm  t. 
hich  we  are  making  of  Mr.  Bettiss's  evidence  is  to  shew      WUHam. 
>w  entirely  at  variance  with  his  whole  conduct  on  the  4th 
id  the  10th,  and  the  12th,  it  is,  to  suppose  that  he  executed 
le  codicil  of  the  7th,  and  that  codicil  is  just  as  much  at 
uriance  with  the  facts  which  Mr.  R.  Williams  swears  to 
ive  taken  place  on  the  12th,  as  it  is  with  those  facts  which 
[r.  Bettiss  swears  to  have  taken  place  on  the  4th  and  the 
Hh. 

It  is  not  immaterial  to  remark  how  sorely  pressed  the 
ourt  below  was  with  the  circumstances  to  which  we  have 
jw  adverted.  ''That  Mrs.  Williams,"  says  the  learned 
iidge,  *' should  have  been  substituted  for  Mr. 'Barton 
Uiton,  against  whom  the  testator  appears  to  have  had  no 
luse  of  complaint  whatever,  is  a  circumstance  which  the 
ourt  cannot  well  account  for.  There  is,"  most  truly  adds 
le  learned  Judge,  '*  no  trace  in  the  evidence  from  which 
le  Court  can  collect  that  there  was  any  diminution  of  af- 
!Ction  and  regard  on  the  part  of  the  deceased  for  his  son, 
r  any  thing  but  the  most  respectful  attention  on  behalf  of 
le  son  to  his  father."  The  learned  Judge  then  goes  on, 
ith  equal  accuracy,  to  ask  what  could  have  caused  the 
idden  preference  of  Mrs.  Williams  to  her  brother  ^  for, 
lough  a  confidence  to  some  extent  seems  to  have  been 
laced  in  Mr.  T.  Williams  by  the  testator,  yet  it  appears 
ot  to  have  been  unlimited,  because  he,  Mr.  T.  Williams 
iniself,  deposes  that  he  only  learnt  afler  his  father-in-law's 
eath  the  fact  of  his  having  given  Mr.  Barton  Pan  ton  pos- 
ission  of  his  will  made  in  1828,  and  also  that  when,  ac- 
ording  to  Mr.  T.  Williams's  own  story,  the  testator  gave 
istructions  for  making  his  alleged  will  of  1834  and  his 
odfcils  of  1836  and  1837,  he  never  intrusted  to  him  the 
Kistence  of  the  will  of  1828, — a  will  which  the  testator 
ould  not  possibly  have  forgotten,  because  it  was  engrossed 
a  several  skins  of  parchment,  and  recited  the  marriage  set- 
ement  of  1824,  the  object  of  his  great  aversion,  and  the 
ispositions  in  favour  of  his  three  daughters : — the  learned 
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J8ia        Judge,  Uierefore^  jastly  ooncladed  that  no  ground  is  lad  of 
JpLT  Id      any  probability  that  so  complete  an  alteration  of  the  testi> 
Pmum  y.     ^^'^  intentions  should  have  taken  place  as  the  RespoodcBt'i 
WUUmmi.      testamentary  papers  suppose. 

We  have  said  that^  if  these  considerations  necesssrilT 

direct  our  jealous  attention,  on  the  one  hand,  to  the  coo- 

firmations  which  arise  to  Bettiss'  testimony,  they  also, « 

Codicil  of  7th  the  other  hand^  call  for  a  scrutiny  of  the  confirming  oodidl 

May.  1837.       ^f^^y^  ^^^^  ^q^j      ^^^  y^^^  ^^  ^^^  -^   ^^  outset,  met 

with  the  remarkable  circumstance,  that  it  really  effects  dd> 
thing,  and  seems  to  be  made  with  no  intelligible  objai 
Few  men  of  76,  within  a  very  short  time  of  their  deeeue, 
and  when  aware  of  their  latter  end  drawing*  nigh  (as  Mr. 
Pan  ton  appears  to  have  been),  are  verj  fond  of  nakiiig 
wills,  even  when  they  had  previously  omitted  that  do^. 
But  here  we  are  required  to  believe  that  Mr.  Panton  mak 
a  codicil,  within  three  weeks  of  his  death,  for  no  other  piff* 
pose  than  to  confirm  a  will  already  duly  made  and  pnbliifaei 
—unless  it  be  that  he  gave  a  legacy  of  £20  to  a  serrisf 
woman.  Then  it  is  to  be  observed,  in  the  next  place,  tist 
the  will  which  this  strange  codicil  confirms,  extmded  over 
real  as  well  as  personal  estate, — the  real  estate  being  gifts 
to  others,  the  personal  to  Mr.  Thomas  Williams ;  and  the 
codicil  is  not  witnessed  so  as  to  affect  real  estate  in  any  mj, 
but  it  is  perfectly  sufficient  to  confirm  by  republishing  tb 
former  will,  as  far  as  it  bequeathed  the  personalty,  and  a 
far  as  it  named  Mr.  Thomas  Williams  his  executor.  Thai, 
no  one  but  Mr.  Thomas  Williams  could  possibly  benefit  bjr 
this  codicil — even  as  regards  its  total  inefficiency  to  ope- 
rate upon  any  thing  but  the  bequests  made  to,  and  the  q>> 
pointment  made  of,  him  by  the  will,  and  which  it  confirmed. 
But,  again,  the  question  arises,  and  presses  us :  why  we 
any  confirmation  to  be  made  at  all  in  May  18S7  of  the  will 
of  November  1834?  If  that  will  of  1834  was  p^ecdy  ge- 
nuine and  authentic,  if  it  stood  unrevoked  by  any  sabs^ 
quent  testamentary  act  intermediate  between  its  date  and 
the  date  of  the  codicil, — if,  in  short,  the  case  is  as  repie* 
sented  by  the  Respondent,  of  what  possible  use  could  be 
the  codicil  confirming  it?    In  other  word8>  how  can  thv   , 
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codicil  tally  with  the  case  of  the  Respondent?    Tben^  does        184& 
the  supposition  of  the  Appellant  explain  it  ?  In  other  words.      Jolt  10» 
does  it  tally  with  his  case  ?   Past  all  doubts  it  does,  and     Pankm  y. 
most  manifestly  and  exactly : — for  if  the  party  setting  up      WUSamg, 
the  will  of  November  1834  was  apprehensive  of  any  testa* 
mentary  act  having  been  done  by  Mr.  Jones  Panton  after 
tliat  date^  the  confirmation  of  the  7th  May,  1837,  by  a  new 
oodicil,  at  once  removed  all  such  intermediate  acts  out  of 
his  way,  and  republished  the  former  made  Will  in  his  fa- 
vcmr.     In  any  view,  therefore,  which  can  be  taken  of  this 
important  portion  of  the  case,  we  see  that  it  bears  against 
the  ocmtention  of  the  Respondent  and  for  the  contention  of 
the  Appellant. 

Nor  ought  we  to  pass  by  one  very  remarkable  discre- 
pancy* which  is  to  be  found  in  the  will  of  November  1884, 
eoapared  with  the  provisions  made  in  the  unquestioned 
testamentary  acts  of  the  deceased.  The  daughters  are  the 
etfects  of  his  bounty,  more  or  less,  but  always  to  the  ex- 
dusion  of  their  husbands ;  but,  in  the  will  set  up  by  Mr« 
Thomas  Williams,  he  is  himself  the  object  of  the  testator's 
bounty;  all  is  left  to  his  wife,  but  not  to  her  sole  and  se* 
parnie  use.  The  will  might  just  as  well  have  been  made 
directly  in  his  own  favour. 

It  is  labouring  under  the  cloud  of  these  improbabilities, 

tbut  the  Respondent's  case  presents  itself  to  our  view,  in 

carder  that  we  may  examine  whether  or  not  the  will  pro* 

jfonnded  in  such  circumstances  is  really  shewn  to  be  the 

aotbentic  record  of  Mr.  Jones  Panton's  intentions  touching 

hia  property.     It  is  hardly  necessary  to  observe,  that  all 

much  considerations  as  we  have  been  dealing  with  would 

vanish  at  once,  and  leave  no  remains  of  their  impression  on 

the  mind,  were  we  to  find  that  the  execution  of  the  conflict- 

ing  instruments  was  free  from  all   question — that  the  wit- 

Qcaaes  proved  them  to  have  been  duly  made  and  published 

'    by  the  deceased.    This  would  only  force  us  to  the  conclusion 

'  that  he  had  acted  a  part  of  great,  inexplicable,  and  difficult 

doplicity;  that  he  had  been  playing  a  part  not  easily  com« 

pfcJiended  by  us,  any  more  than  easily  acted  by  him,  and  a 
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184a  part  yet  more  reprehensible  than  it  is  inocHnprebensibk. 
JultJO.  q^^  ^g  difficulty  of  understanding  his  motives,  or  of  ex- 
Ponton  Y.  cusing  his  falsehood^  would  afford  no  argument  against  the 
'*''™**-  clear  evidence  of  his  having  done  the  act ;  there  would  at 
once  be  an  end  of  all  question^  and  the  sentence  appealed 
from  must  be  affirmed.  Even  the  strongest  of  the  dream- 
stances  which  we  have  enumerated  and  considered,  would 
disappear  before  clear  and  indisputable  proof  of  thejaebm. 
But  it  must  be  added  that,  in  exact  proportion  as  thcie 
circumstances  and  these  considerations  tend  to  render  the 
/actum  improbable,  must  the  proof  of  so  unlikely  a  fiict  be 
dear  and  strong.  The  credit  of  the  witnesses  must  be  mi- 
impeached  ;  it  must  also  be  ascertained,  supposing  them  the 
witnesses  of  truth,  that  they  really  understand  .  what  they 
are  attesting ;  it  must  be  made  certainly  to  appear  thatdxft 
is  no  other  way  of  accounting  for  their  evidence,  without 
believing  in  the  improbable  story  which  they  tell. 
The  fachtm  In  approaching  this  part  of  the  case,  it  is  unfortunate  that 
the  first  circumstance  which  we  encounter  is  one  of  a  kiid 
to  excite  new  suspidons,  to  require  additional  explanalioii, 
instead  of  having  any  tendency  to  confirm  the  proof  of  the 
/actum.  The  will  mainly  relied  on  is  in  the  handwriting  of 
the  legatee,  the  party  propounding  it,  and  in  whose  favour  it 
is  made.  Nothing  can  tend  more  to  excite  the  jealousy  oft 
Court  of  Probate  than  this.  It  is  of  course  not  an  insuperable 
objection,  but  it  makes  all  the  rest  of  the  case  more  suspi- 
dous,  and  the  more  imperatively  calls  on  us  to  watch  the 
testimony  of  the  witnesses  the  more  jealously.  The  will  is 
not,  as  it  ought  to  have  been,  to  be  safe,  prepared  by  an 
indifferent  professional  man,  and  no  explanation  is  given  of 
this  radical  defect  To  say  that  the  testator  was  of  a  jeakws 
temper  and  a  reserved  disposition,  will  not  do.  He  had 
other  attorneys  and  solidtors  within  his  reach,  and  he  had 
before  employed  no  less  than  six  of  them  in  different  testa- 
mentary acts. 
The  witnesses.  Then,  who  are  the  witnesses  ?  All  of  them,  the  servants 
of  the  legatee  propounding  the  instrument.  To  say  that  the 
testator  preferred  these  to  others,  for  the  purpose  of  cod- 
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cealment,  will  not  do.     He  had  already  adhibited  no  less        1843. 
than  five  other  witnesses  to  wills  and  codicils  formerly  made      Jo^y  10« 
and  published  by  him.  Pmiitm  v. 

The  place,  too,  where  the  Jactum  is  alleged  to  have  been,  WtBiamM, 
18  not  immaterial.  It  was  at  Mr.  T.  Williams's  residence. 
There,  with  only  himself  to  write  and  to  preside  over  Uie  The  place, 
execution,  and  only  his  tliree  servants  to  witness  it,  this  will 
18  alleged  to  have  been  made,  and  each  witness  swears  that 
the  party  propounding  enjoined  strict  secrecy  as  to  the  act 
they  had  been  witnessing,  and  the  attestation  they  had 
severally  given. 

With  our  suspicions  thus  irreatly  increased*  we  are  to  ex-     The  witness 
amine  their  testimony.     Two  only  of  the  three  survived,  and  ^vuns. 

alone  were  examined.  The  most  important  of  these  is  Ellen 
Evans,  a  person  of  an  origin  somewhat  above  her  station; 
*a  person,  however,  in  the  same  proportion,  friendly  to,  and 
connected  with,  her  master  and  mistress,  who  treated  her  in 
some  sort  as  a  companion,  rather  than  a  servant*  Now,  it  is 
plain  that  her  credit  is  not  a  little  shaken  by  the  manifest 
oontradictions  which  her  second  examination  presents  to  her 
first,  and  on  a  material  point.  On  the  important  question, 
whether  or  not  her  fellow-witness,  John  Williams,  could 
write,  she  contradicts  herself  in  four  essential  particulars. 
She  had,  at  first,  said,  that  he  could  not  write  when  he  came 
into  the  service,  but  was  obliged  by  his  master  to  learn,  in 
cxrder  to  sign  receipts.  She  afterwards,  on  the  issue  raised 
respecting  John  Williams  being  able  to  write,  swears  that  he 
could  write  before  he  came  into  the  service.  She  at  first  said 
that  he  could  only  write  his  own  name,  and  that  this  was  all 
his  master  had  him  taught*  She  afterwards  says,  that  he 
wrote  other  persons'  names,  and  also  figures,  in  a  kind  of  day- 
bcxik  kept  by  him.  At  first  she  swore  that  she  had  only  seen 
him  write  the  three  times  that  he  attested  the  papers  in  ques- 
tion :  afterwards,  she  swears  that  she  had  many  other  times 
seen  him  write.  Lastly,  she,  at  first,  said  that  she  knew  he 
had  learnt  to  write  by  his  master  shewing  him  how,  by  his 
practising  the  copy  of  his  name,  '<  J.  Williams,"  set  him  by 
his  master.  Afterwards,  she  says  that  she  never  knew  till 
lately  how  or  where  he  learnt,  and  that  it  was  at  Bangor 
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1843.         National  School.     It  may  most  fairly  be  affirmed,  tkt  i 
Jolt  la      witness  who  gives  such  a  discrepant  accoont  as  this— nwi 
Pamtam  r,     faintly  swearing  when  the  fact  is  less  material ;  mote  tnd 
'*'•*■"••      much  more  strongly  swearing,  and  to  wholly  cUflTerent  ^dap, 
when  the  fact  is  of  more  conseqaenoe,  an  issue  being  tdn 
upon  it ; — ^is  by  no  means  a  witness  on  whose  testimony  re- 
liance can  be  placed  to  set  up  a  will  against  tbe  greitkad 
of  improbability  under  which  these  papers  labour.     Ssd 
witnesses  only  add  to  the  suspicions  previously  overspres&f 
the  case,  and  are  far  indeed  from  sWxying  or  removing  thoik 
Practice  of      If  it  be  asked,  how  the  Court  below  gave  so  little  weigte 

^-"1-^*™"-  to  this  objection,  I  conceive  the  explanation  is  at  hand.    Id 
tiaii,  as  to  cvi*  ^  '  r 

dence.  the  Courts  Christian,  the  practice  is  to  plead  the  evidence^ 

and  to  take  issues  upon  the  facts  severally.  If  this  count 
is,  in  some  respects,  favourable  to  the  disoorery  of  truth,  k 
also,  in  some  respects,  is  unfriendly  to  a  correct  weighing  d 
evidence,  for  it  tends  to  draw  the  Court's  attention  from  t 
view  of  the  testimony  different  entirely  from,  and  iod^ 
pendent  of,  the  issue  on  which  it  is  adduced.  Th«s»  tke 
Court  below  appears  only  to  have  considered  the  ▼ariaDom, 
or  rather  the  direct  contradictions,  in  Ellen  Evans*  testtmoiyt 
with  a  view  to  estimate  their  bearing  upon  the  matter  fNit 
in  issue,  whether  or  not  John  Williams  could  write ;  whoess, 
granting  that  it  did  not  disprove  the  affirmative  of  thtt 
issue,  these  contradictions  were  most  material  to  an  equaUy 
important  point,  the  credit  of  Ellen  Evans  herself,  as  a  tab- 
scribing  witness. 

Agreeing  wiUi  the  learned  Judge,  that  there  is,  upon  the 
whole,  reason  to  believe  in  John  Williams's  ability  to  wiite, 
as  far,  at  least,  as  signing  his  name — though  the  learned 
Judge  comes  to  this  couclusion  with  much  hesitation,  and 
many  comments  on  the  proofs  of  it  apparently  withheld,— 
and  agreeing  also  in  his  other  conclusion,  that  Ann  Wil- 
liams could  write, — a  conclusion  come  to  also  with  tone 
doubt  and  difficulty,— we  have  now  to  observe  that  the  wit- 
nesses give  the  same  negative  evidence  on  a  very  important 
point,  namely,  their  having  or  not  witnessed  any  other  in- 
strument of  the  testator  on  the  same  day.  Now  this  is  t 
most  important  answer  to  a  most  important  question ;  for  til 
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r  -these  witnesses  are  persons  more  or  less  ignorant  and  ill  iterate,         184& 

I  especially  Ann  Williams,  and  John  Williams,  who  is  not      JomtIO. 

iCsamined,  being  dead.     Ellen  Evans,  who  is  considerably     Ponton  v. 

ftbmr  superior,  is  so  discredited  by  the  irreconcilable  dis*      ^^iUiam. 

^crepancies  in  her  evidence  already  adverted  to^  that,  if  Ann 

,  Williams  may  easily  be  supposed  to  be  mistaken  in  the  more 

^■Mterial  part  of  her  testimony,  the  evidence  of  Ellen  Evans, 

^hmadtB  that  she  too  may  have  fallen   into  a   like  error, 

^iponld  by  no  means  be  sufficient  to  prove  the  will  against 

Jte  numerous  improbabilities  which  encumber  it.    Every 

^ikaogf  therefore,  depends  upon  their  negative  being  believed 

^totdie  question^  whether  or  not  they  had  witnessed  another 

Inrtrument  on  the  same  day ;  and  although,  in  the  Court 

bdow,   no  great   doubt   was  cast  on  the  account  which 

jtfiej  gave,  and   it  was  believed  that  they  had  only  wit- 

ftpssed  the  will,  yet  we  here  are  possessed  of  a  complete  con-    Production  of 

Iradiction  to  that  story,  and  have  before  us  another  instru-  ^^®  f  ^®**  ***• 
J  .,,,,,«,,»  »^  1  .  t   cuted    on    the 

JtmaU  not  a  will,  but  a  deed,  of  Mr.  Jones  Panton,  which  sist^May. 

"Ulcy  now  appear  undeniably  all  to  have  subscribed 

::  JUet  it  now  be  remembered  that  Ellen  Evans  and  Ann 

jKilliams  employ  the  word  ^'  deliver  ;*'  both  say  that  Mn 

^^faoes  Panton  said,  "  I  deliver  this,"  adding,  no  doubt,  ^'  as 

mf.\Bgt  will  and  testament."     Neither  of  them  says  "  pub* 

fUh4*'  If  they  signed  as  witnesses  to  a  deed  which  he  exe* 
^Mled  on  that  day,  they  must  have  heard  him  say  that  be 
'Adivered  it  as  his  act  and  deed.  How  easy  for  illiterate 
"^persons  to  confound  the  two  together !  But,  again;  he  never 

ecmld  have  said  *'  I  deliver."  He,  who  had  executed  so  many 
"^wffls  and  codicils,  never  could  have  so  spoken,  nor  Mr.  T. 
-^Williams,  himself  a  solicitor  and  proctor,  have  allowed  him 
"W  use  the  word  ^*  deliver/'  which  is  perfect  nonsense  in  the 

^C00e  of  a  will.     In  one  part  or  other^  therefore,  of  the  sen-     Its  effect  in 
%0nce  spoken  to,  these  witnesses  both  agree  in  making  *  evidence  of  Ae 
^■«at  mistake.   The  Respondent  says,  he  must  say,  that  they  attesting    wit- 
sbabotituted  the  word  "  deliver  "  for  the  word  '*  publish."  "**■**• 
■^Why  are  we  precluded  from  saying  that  they  substituted  the 
■frord  "  will "  for  the  word  '*  deed/'  while  they  accurately 

^ve  the  word  **  deliver  ?  '*  But  this  would  explain  every 
-^hiiig,  and  reconcile  the  parol  testimoiiy  of  those  witnesses 
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184a         with  the  whole  probability  of  the  case.     Besides,  Mr.  Tbo- 
JoltJO.      ^jj^  Williams  may  have  used  words  different  from  the  to- 
Pmum  V.     tator.    While  the  testator,  in  executing  the  paper  which  he 
^^i/^*"^'     took  for  a  deed,  may  have  said,  "  act  and  deed,**  Mr,  Thonai 
Williams  may  have  repeated  the  words,  substituting  ''  will 
and  testament,"  and  the  witnesses  may  have  confounded  the 
word  used  by  the  one  person  with  those  used  by  the  odier. 
And  this  explanation— this  solution  to  reccmdle  conflictiiig 
facts,  and  explain  mysteries  and  difficulties,  was  not  bdbre 
the  Court  below.    We  have  no  doubt  that  it  would  hife 
most  materially  affected  the  opinion  pronounced,  beesme 
that  opinion  was  avowedly  come  to  with  great  hesitatiiiD 
and  great  misgiving— come  to  in  a  way  that  shewed  how 
evenly  balanced  the  scales  hung  in  which  the  opposite  ftcti 
and  reasons  were  weighed. 
The  pencil-      ^^  have  now  gone  through  the  main  facts  and  arguments 
"ivl^**  in  tins  extraordinary  case,  without  making  any  reference  si 

all  to  the  most  striking  peculiarity  in  the  whole, — ^the  pencil- 
marks  found  to  have  once  been  made  upon,  but  afterwfldk 
to  have  been  erased  from,  the  paper  on  which  these  iostm- 
ments  were  written,  and  we  are  the  more  satisfied  to  hs?e 
postponed  the  consideration  of  this  circumstance  to  the  last, 
because  the  learned  Judge  in  the  Court  below  did  not  take 
altogether  the  same  view  of  it  with  which  we  have  been  im- 
pressed, and  therefore  it  is  more  satisfactory  to  decide  upon 
grounds  in  which  both  Courts  are  more  or  less  agreed.  But 
the  marks  afford  certainly  a  strong  additional  ground  for 
refusing  the  probate. 

The  name  of  the  testator  turns  out  to  be  subscribed  to 
instruments  in  the  Respondent's  and  legatee's  handwriting, 
on  paper  not  clean  and  used  for  the  first  time,  but  paper  on 
which  there  had  been  originally  drawn  lines,  to  give  tbe 
writing  a  tabular  form ;  and  writing  consisting  of  the  luunes 
and  numbers  of  certain  houses,  forming  the  London  propertj 
of  the  testator,  of  which  the  document  appears  originally  to 
have  been  a  map  or  plan.  Now,  that  he  signed  these  pendl 
memoranda ;  that  they  were  carefully  effaced  by  rubbing, 
and  that,  on  the  paper  whereon  they  had  been  in  peodi 
written,  the   wills   were   written   by  Mr.  Thos.  Williamf, 
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over  the  testator's  signature,  appears  to  be  the  result  of  the        1813. 
evidence,  somewhat,  but  not  very,  conflicting,  which  has  on      JoltIO* 
either  side  been  adduced ;  and,  if  this  be  true,  there  is  of    .^iIimi  v. 
course  an  end  of  the  Respondent's  whole  case,  were  there 
nothing  else  in  the  cause. 

The  issue  taken  for  the  Respondent  is,  that  these  marks 
were  made  after  the  scripts  produced  by  him  had  been 
brought  in  and  were  in  the  Registrar's  hands,  and  he  rea^ 
sons  thus : — the  marks  were  put  in  by  the  Appellant,  or 
some  one  connected  with  him,  in  order  that  they  might 
be  discovered,  and  that  their  discovery  might  be  made  a 
^pund  for  discrediting  the  instruments  and  defeating  the 
Respondent's  claim  to  have  probate  of  them. 

This  appears  to  be  a  very  far-fetched  and  overstrained  hy- 
pothesis. It  ascribes  to  the  Appellant  a  plot  of  the  most  dif- 
£cultexecution  and  most  round-about  aspect.  The  Respondent 
lurcuses  his  adversary  of  getting  hold  of  the  documents  in 
the  Registrar's  hands,  writing  words  and  lines  in  pencil  on 
them,  rubbing  out  greater  part  of  those  marks,  leaving,  how- 
ever, some  remaining,  in  order  that  they  might  be  seen  and 
read,  and  that  upon  them  might  be  grounded  the  inference  of 
Mr.  Jones  Panton's  name  having  been  originally  signed  to  the 
pencil  memoranda,  and  used  as  the  signature  to  Mr.  Thos. 
Williams's  writing  of  testamentary  papers.  Nor  should  it 
be  lost  sight  of,  in  considering  this  very  strained  hypothesis, 
that  the  subject-matter  of  the  pencil-marks  was  most 
strangely  chosen.  An  agreement,  or  a  letter,  or  almost  any 
other  writing  than  a  map  or  plan  of  houses,  would  naturally 
have  been  resorted  to  by  the  contrivers  of  such  a  plot  formed 
to  discredit  the  papers  ;  surely,  the  most  remote  thing  from 
such  a  one's  ideas  must  have  been  to  draw  the  plan  of  the 
testator's  London  estate,  with  the  names  of  the  streets  and 
numbers  of  the  houses :  so  that,  upon  the  whole,  nothing 
can  be  more  heavy  than  the  draught  upon  the  Court's  cre- 
dulity which  such  a  supposition  makes.  The  utmost,  the 
very  utmost,  that  can  be  said  for  it  is,  that,  if  some  facts 
were  given  in  evidence  to  prove  it,  we  might  be  induced  to 
believe  it.  But  the  mere  suggestion  of  such  an  hypothesis, 
with  equivocal  circumstances,  or  doubtful,  in  its  support, 

VOL.  II.  g 
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184a  never  can  avail.  There  is  here  no  teadmotiy  c»f  any  we^lit 
^°1L1.^'  O"^  *ny  certainty  in  its  behalf.  The  time  assigned  far  tk 
PamUm  v.  insertion  being  between  the  18th  and  the  22nd  of  January, 
IViUiami.  several  persons  have  been  examined  to  prove  that  they  nw 
the  papers  before  the  18th  and  saw  no  pencil-marks  upon 
them.  This  really  is  of  no  weight.  Unleaa  those  penooi 
can  swear  that  they  closely  examined  them,  with  a  view  of 
discovering  such  marks,  what  avails  it  to  say  that  they  nv 
none?  By  the  supposition — the  supposition  commoa  to 
both  sides,  because  it  is  the  fact, — those  marks  were  all  bit 
entirely  erased  ;  they  were  intended  to  be  erased,  and  oolj 
accidentally  and  partially  left  on  the  paper,  aays  the  Appel- 
lant ;  they  were  intended  to  be  so  nearly  erased,  that  a  cbt^ 
aory  inspection  never  could  have  detected  them,  aays  the 
Respondent — at  least,  so  he  must  say,  else  his  hypo^eiisii 
absurd  and  self-destructive,  inasmuch  as  the  leaving  apparert 
marks^  marks  discovered  at  a  glance,  must  defeat  its  dengue 
by  making  it  impossible  that  any  one  should  hare  intended 
ao  clumsy  a  fraud,  and  so  making  it  impossible  thus  to  cut 
discredit  upon  the  scripts  in  question.  Wherefore,  no  co^ 
sory  examination  could,  on  either  supposition,  saffice  to  de- 
tect the  marks.  The  very  last  thing  any  observer  coald 
suppose  to  be  in  the  papers  was  the  remains  of  a  farmer 
writing  in  pencil,  because  the  very  last  thing  that  any  ooe 
could  suppose  was^  that  such  instruments  should  have  been 
written  on  any  but  virgin  paper : — and  we  all  know  bos 
many  things  escape  observation  when  the  attention  is  not 
specially  pointed  towards  them. 

But  it  is  not  merely  a  deficient  proof  under  which  tlm 
hypothesis  labours ;  there  are  things  to  be  accounted  for  hf 
him  who  maintains  it ;  there  is  a  burthen  of  proof  cast  m 
him  who  maintains  it,  and  of  that  load  he  has  not  dischai^ 
himself.  The  marks  must  have  been  imposed  by  some  ooe, 
and  in  some  considerable  time ;  for  time  must  have  been 
consumed  in  writing  them,  and  more  time  in  partially  t 
ing  them.  Then,  when  and  by  whom  could  this  have  1 
done?  The  papers  were  in  the  hands  of  the  Court  all  the 
while,  and  Mr.  Jennings  has  distinctly  sworn  to  his  doK 
custody  of  them.     His  evidence  is  uncontradicted  and  so- 
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impcachedy  the  only  attempt  failing*  which  was  grounded         1843. 
upon  an  incorrect  statement  of  what  he  had  sworn  at  the      Jw«|]jJO- 
trial  in  the  Central  Criminal  Court — incorrect  through  the     Panttm  r. 
error  of  the  short-hand  writer — an  error  clearly  shewn  by  a      Wyfimw. 
moment's  consideration^  because  no  man  could  possibly  have 
said,  or  at  least  meant  to  say,  that  he  had  gone  to  a  church 
two  miles  distant,  then  to  another  church  a  quarter  of  a  mile 
oS,  and  never  was  absent  one  hundred  yards  from  the  house. 
The  learned  Judge  of  the  Court  below  entirely  acquits  Mr- 
Jennings  of  all  discredit  arising  out  of  the  supposition  that 
he  could  so  have  sworn  at  the  trial.     He  also,  after  a  labo- 
rious examination  of  all  the  evidence,  arrives  at  the  con- 
diision,  perhaps  the  most  clear  and  unhesitating  of  any  to 
be  found  in  the  whole  of  his  very  able  judgment,  that  it  is 
**  utterly  impossible,   almost  incredible,   that  these  marks 
ahould  have  been  impressed  upon  the  scripts  after  they  came 
into  the  Registry  of  the  Court."     Their  Lordships  entirely 
agree  in  this  opinion. 

Nor  is  it  merely  by  not  undertaking  the  burthen  o£  proof, 
'      and  satisfying  its  exigency,  that  the  Respondent  fails  to 
support  his  hypothesis :    the  inspection  of  the  writings 
makes  directly  against  it.    The  pencil-marks  should  be  over 
^     the  ink- writing — at  least,  in  many  parts — if  the  marks  were 
^'      made  after  the  instruments  were  written.     Instead  of  that, 
'      with  one  trivial  and  accidental,  though  unexplained,  excep- 
tion, all  the  ink  is  apparently  over  the  pencil. 

*  I(  is  difficult,  on  the  other  hand,  to  understand  how  the 
^     testator  should  have  signed  these  memoranda.  The  evidence 

of  the  London  solicitors  goes  to  prove  that  the  arrangement 

^  was  obligatory  on  him,  and  required  not  his  approval  or 

"  signature.     This,  perhaps,  is  not  very  material,  because  he 

'  seems  to  have  sometimes  written  things  not  very  necessary 

*  or  very  useful — as,  for  example,  his  pencil  memorandums. 
^  But  his  signing  his  name  with  ink  to  a  memorandum  written 
'  in  pencil  is  not  so  easily  explained ;  and,  accordingly,  the 

attempt  was  made  to  shew  that  he  had  originally  signed 
with  a  pencil,  and  tliat  his  signature  had  been  traced  over 
afterwards  with  a  pen  and  ink.  The  inspection  of  the 
papers  seems  to  shew  that  this  process  may  have  been  per- 
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ISia        formed  in  one,  perhaps  in  two»  instances,  but  certainly  not 

JoLTja      jjj  ^j^     y^^  must,  therefore,  leave  this  difficulty  unexplained, 

Panum  v      remarking,  however,  that  it  is  not  by  any  means  soffident 

WSUamM.      ^  countervail  the  rest  of  the  proof,  and  to  cast  back  the 

balance  in  favour  of  the  instruments. 

If  the  hypothesis  of  the  Respondent  fails,  the  import  of 
the  pencil-marks  is  strong,  and  it  is  decisive,  against  him. 
It  would  be  so  without  more  than  their  existence;  but  there 
are  two  circumstances,  worthy  of  our  attention,  which  arrj 
conviction  at  once  to  the  mind^  the  one  less  forcibly,  the 
other  more  forcibly.  One  of  the  scripts  is  signed  on  the  right- 
hand  comer  of  the  first  page  of  a  folio  leaf,  part  of  a  foBo 
sheet,  shewn  by  the  vertical  folding-mark  to  have  originally 
been  a  common  foolscap  sheet  of  long  paper.  But  the  writioj^ 
is  not  confined  to  that  leaf — it  goes  across  the  whole  sheet, 
which  has  been  unfolded  to  receive  it.  Now,  nothing  am 
be  more  certain  than  that  the  writer,  who  is  Mr.  T.  Williams, 
the  Respondent,  would  naturally,  on  taking  up  such  a  sheet, 
have  written,  with  or  without  a  margin,  on  its  first  page, 
then  turned  and  continued  on  its  second,  or,  if  he  meant  to 
leave  a  blank  leaf,  on  its  third,  and  made  the  testator  sign 
at  the  end  of  the  writing  on  that  second  or  third  page.  To 
open  the  whole  sheet,  and  write  across  it,  would  never  hate 
been  the  course  pursued,  except  when  a  plan  or  map  was  to 
be  written.  Moreover,  in  this  script,  there  are  pencil-marks, 
but  all  on  the  right-hand  page — none  on  the  page  prefixed 
to  it,  as  it  were,  by  unfolding  the  sheet.  How  hard  it  is 
to  avoid  the  conclusion,  that  some  one,  finding  those  pencil- 
writings  on  the  first  page  of  the  sheet,  with  the  name 
"  Jones  Panton"  signed  at  the  end  of  them,  on  the  right- 
hand  comer,  but  having  more  to  iimte  than  could  be  cam- 
pressed  within  that  one  page,  opened  the  sheet,  in  order  to 
obtain  room  for  all  he  had  to  write,  and  in  order  to  prefix 
that  all  to  the  signature ! 

Again,  in  the  instructions  for  a  will,  we  have  a  date  in 
pencil-marks,  which  can  only  be  "  one  thousand  eight  hun- 
dred and  thirty-six,"  for  the  fragments  of  this  date  are 
plain;  namely — thousand — and  thirty — with  the  letter  if 
after   a   short   interval.      But  the  will    purporting  to  he 
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drawn  fVom  these  instructions  is  dated  Novembery  one  thou-        1843. 
sand  eight  hundred  and  thirty-four.    •How  hard  to  escape      J^^^^- 
the  inference,  that  the  will  was  written  without  any  such     Panitm  v. 
instructions,  and  written  two  years  after  the  date  which  it      Wtlliam$, 
bears! 

A  third  circumstance,  pregnant  with  grave  suspicion,  is 
to  be  remarked  in  two  of  these  papers.  The  writing  is  not 
equally  large  and  equally  widely  placed  in  all  the  parts. 
It  seems  as  if  the  writer  had  calculated  on  being  able  to 
compress  the  whole  that  he  intended  to  write  within  the 
space  of  the  page  above  Mr.  Jones  Panton's  name,  and  had 
begun  to  write  large  and  wide,  but  that,  finding  he  had  mis- 
calculated, he  ended  by  writing  in  smaller  hand,  and  with 
narrower  intervals  between  the  lines.  It  is  very  difficult  to 
avoid  the  inference  that  the  signature  of  ''Jones  Panton" 
was  written  before  and  not  after  the  instrument,  and  that 
the  writing  was  filled  in  so  as  to  make  it  appear,  and  falsely 
appear,  to  have  been  signed  by  him. 

Some  difficulties  have  been  suggested  as  making  for  the  Suggestions 
authority  of  these  instruments.  First,  it  is  asked,  why  a  JUj^^^e^*^® 
person  engaged  in  fabricating  a  will  should  have  exposed  his 
work  to  so  many  risks  of  failing,  and  the  w6rkman  to  so 
many  chances  of  detection,  by  multiplying  the  fabricated- 
documents  needlessly  ?  But,  not  to  mention  that  their  num-. 
ber  in  some  sort  strengthened  his  title,  nothing  can  be  more 
dangerous  than  reposing  confidence  in  such  a  topic.  It  is 
fortunate  that  men  concerned  in  frauds  have  not  all  their 
wits  always  about  them ;  if  they  had,  their  escape  would  be 
generally  secured.  Then,  it  may  be  asked,  why  the  erasure 
of  the  pencil-marks  was  left  incomplete ;  why  a  more  con- 
cise disposition  was  not  made  in  one  codicil,  to  avoid  un- 
folding the  sheet  and  crowding  the  writing  ;  why,  above  all, 
in  another  paper,  the  date  of  1836  was  not  more  entirely 
effaced,  when  it  was  to  contain  instructions  for  a  will  in 
I8S4  ?  There  is  no  end  of  such  inquiries,  and  they  would- 
tend  to  prevent  any  malpractice  from  ever  being  believed  to 
have  been  committed :  if  they  failed  to  prevent  men  from 
doing  wrong,  as  they  perhaps  ought  to  do,  they  only  lead  to 
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184a        the  impretticmf  thit  it  is  scarcely  poanble  for  fmtd  to  he 

JoltHI,      practised  with  perfect  drcumspection. 

Pantom  r.         In  tupport  of  a  will  written  in  the  hand  of  the  l^alee,  it 

HUiiMM.  In  usual  to  require  the  confirmation  arising  firom  previoes 
instructions  or  subsequent  adoption,  both  proved  otherwite 
than  by  the  statement  of  the  legatee.  Theae  confirmatians 
heve  accordingly  both  been  attempted  in  thia  case,  and,  tbcff 
lordships  are  of  opinion,  attempted  without  aucoeea. 

Att«npt«d  A  memorandum  in  the  testator's  handwrilii^  has  beeo 
^^  ^°''  proved.  It  is  written  on  a  scrap  of  paper,  on  which  he  hsd 
been  writing  some  angry  sentences  respecting  a  fraud  prac- 
tised upon  him,  as  he  supposed,  probably  respecting  the 
settlement  on  his  son's  marriage.  But  this  memorandma 
really  prove*  nothing ;  it  is  wholly  confined  to  his  reil 
estates,  unless  we  suppo^  the  words  which  appear  there» 
**  rest  to  Lauretta  Williams/'  refer  to  personalty.  But  they 
do  no  such  thing ;  their  import,  in  connectaon  with  and  a^« 
quence  to  the  other  part  of  the  writing,  only  referring  to, 
real  estate. 

This  memorandum,  however,  at  once  fumiabes  an  ezpb- 
nation  of  a  difficulty  suggested  against  the  Appellant's  case, 
when  it  is  aaked  why  the  fabricator  of  these  scripts  should 
have  given  the  real  estates  by  will,  when  they  were  aloMSt 
all  in  settlement  ?  The  answer  arises  out  of  this  autogrsph 
memorandum  ;  as  it .  refers  exclusively  to  these  estates,  it 
became  necessary,  or  at  least  expedient,  for  the  purpose  of 
giving  the  fabricated  instrument  a  colour  of  authentictty,  to 
adopt  into  that  instrument  the  disposition  made  of  theie 
real  estates,  in  Mr*  Jones  Panton's  handwriting,  and  so  to 
connect  the  fabricated  document  with  something  that  prch 
ceeded  undeniably  from  the  testator. 

Testimony  Next,  a  confirmation  by  adoption  is  sought  in  the  teiti* 
wmii^*^"  mony  of  Mr.  Gethin  WUliams,  who  says  that  Mr.  Jones 
Panton  once  told  him  he  had  appointed  Mr.  T.  Williams  his 
executor.  The  words,  it  must  be  observed,  in  which  thb 
witness  so  deposes  are  not  a  little  singular  :  '<  1  hope  yoa 
will  take  care  of  poor  Laura,  if  any  thing  should  happen  to 
Tom«*^he  is  my  executor."    Can  any  thing  be  imagined 
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more  strange  than  this  way  of  talking  of  his  daughter  ?     He        isia 
recommends  her  to  a  mere  stranger^  her  hiMband'«  brother ;      Jolt  KI> 
and^  anticipating  the  death  of  her  husband,  ^recommends     Ptmtim  v, 
her  to  the  elder  brother  of  that  husband,  as  if  on  that  ao»      W^iam, 
oount  he  was  sure  to  survive  him.     Then  what  kind  of  con- 
nection can  there  be  between  the  recommendati6n  and  the 
words  added,  "  He  is  my  executor?"    The  recommendation 
is  in  contemplation  of  Mr.  T.  Williams's  decease,  and,  after 
that  eventy  his  being  executor  or  not,  while  he  lived,  seems 
exceedingly  immaterial ;  unless,  indeed,  Mr.  J«  Panton  also 
knew,  which  is  nowhere  suggested,  that  the  brother — the 
elder  brother — was  to  be  Mr.  T.  Williams's  executor,  as  Mr* 
T.  Wilh'ams  was  his.     Nothing  can  be  less  intelligible  thaii 
this  statement,  and  the  change  of  a  word  would  make  it 
wholly  immaterial,  as  it  is  almost  wholly  inexplicable. 

But  Mr.  G.  Williams  cannot  be  said  to  have  sudi  an  acca* 
rate  understanding  as  would  be  required  to  make  an  impli* 
dt  reliance  on  his  memory  and  on  his  distinctness  of  appre* 
hension  and  of  statement  very  safe  for  the  Court.  This  it 
made  plain  by  a  reference  to  his  examination  upon  the  11th 
and  ISth  Interrogatories,  which,  moreover,  indicates  a  great 
bias  on  his  mind  in  his  brother's  favour,  and  an  extreme 
readiness  to  give  reasons  whidi  may  both  enonerate  himself 
from  suspicion  of  partiality,  and  support  his  brothef^t  case. 
On  the  11th,  he  speaks  of  a  security  which  he  has  taken  for 
money  lent  to  Mr.  T.  Williams ;  but,  though  he  begins 
by  saying  that  Mr*  T.  Williams  has  other  property  beside 
hia  wife's  £7,000 — and  which  is,  indeed^  not  at  all  Ins,  being 
settled  to  her  separate  use^-he  immediately  says  that  all  he 
knows  of  is  a  reversion  of  £1,000,  expectant  on  the  life  of 
some  one  not  married,  and  in  the  will  of  Eliza  Panton^  with* 
out  ascertaining  if  that,  too,  be  not  settled  to  his  wife's  se- 
parate use,  in  whose  right  alone  the  probability  is  that  he 
has  any  title  to  such  a  reversion,  coming  as  it  does  from  one 
of  the  Pantons.  But,  on  the  13th,  he  shews  still  greater 
readiness,  or  still  less  clearness,  of  apprehension.  He  is 
clearing  himself  of  all  interest  in  the  cause,  and  he  Awears 
that  he  never  lent  his  brother  any  money  to  carry  it  on*   But 
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ISiS.  then,  fae  says,  he  did,  in  February,  1838,  lend  him  £1,000, 
July  10.  g^^^  ng  ^||jg  ^^g  j^  ^[,g  middle  of  these  proceedings,  he  adds 
PamUm  v.  immediately,  *'  But  it  was  not  to  assist  in  carrying  on  this 
WiUiami.  cause."  Then  he  adds,  **On  the  contrary,  I  expected  he 
would  have  invested  it,  and  I  dissuaded  him  from  applymg 
it  to  assist  him  in  these  proceedings,  though  eventually  it 
went  to  pay  the  costs  of  the  trial."  What  can  all  this  pos- 
sibly mean  ?  When  Mr.  T.  Williams  applied  to  his  brother 
for  a  loan,  was  it  because  he  had  plenty  of  money,  or  be- 
cause he  wanted  pecuniary  assistance  ?  Then,  could  bis 
brother  possibly  doubt  that  whatever  he  might  lend  him 
must  be  applied  to  the  costs  of  the  suit  ?  To  say,  "  Too  are 
in  want  of  £1,000;  here  it  is  for  you,  but  mind  you  don't 
spend  it  in  prosecuting  your  claim  to  £60,000  or  £70,000, 
under  Mr.  Jones  Panton's  will ;  and  as  you  have  no  noncy 
to  carry  on  that  suit,  see  that  you  apply  this  £1,000  in  bay- 
ing  stock,  or  in  lending  on  mortgage," — seems  wholly  coo* 
trary  to  the  common  course  of  men's  transactions,  and  en- 
tirely incomprehensible.  So  that,  whether  from  his  indii- 
tinctness  of  conception,  or  from  his  over-abundant  seal  fa 
the  party,  his  near  relation,  for  whom  he  swears,  we  shaO 
not  be  justified  in  making  his  very  singular  aooount  of  the 
one  solitary  conversation  with  the  testator  a  groond*-4M7, 
the  sole  ground — whereupon  to  rest  our  decision  in  favoiir 
of  testamentary  papers  which  stand  so  much  in  need  of  other 
and  more  ample  confirmation. 
Papers  For  these  reasons,  we  consider  that  these  papers  have  been 

an^^tWudir-  Propounded  upon  a  body  of  proof  which  entirely  fails  to 
ment  appealed  establish  them ;  and  the  sentence  of  the  Court  is,  to  recti 
from  reversed,  ^y^^  probate  of  them,  and  to  admit  to  probate  those  scripti 
Costs.  propounded  by  the  Appellant.    In  this  Court,  as  well  u  ■ 

the  Court  below,  each  party  must  pay  his  own  costs.* 

Frocion:^ French,  for  the  Appellant;   fFadeson,  for  tbe Re- 
spondent. 

*  The  Committee  was  composed  of  the  Lord  President  (Lord  Whini- 
cliffe),  Lord  Brougham,  Mr.  Baron  Parke,  and  Mr.  Justice  Ersldne. 
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i^tgli  eontt  of  aumiratltff  in  IrelatnH* 

August  23,  1843, 


The  Quebn  v.  The  '<  Windsor  Castlb;"  Meilican      Derelict  — 

ID  Others,  Intervenients,  v.  The  Same. — This  cause  ^T*8«  a"»™- 

plished  by  fish- 
is  instituted  by  her  Majesty's  Proctor  for  Ireland,  on  be-  ermen    with 

If  of  her  Majesty,  against  the  ship  and  her  cargo,  consist-  gT®*'    !?^^m 

^  chiefly  of  cotton,  as  derelict  droits  of  admiralty,  and  the  and  at  consi^ 

;ervenients  libelled  as  salvors  thereof.     Subsequently,  the  dc™We  risk.-- 

«    ,        ,  .  ,  .,.!..,  One-fourth    of 

rners  of  the  ship  and   cargo  put  m  their  claims,  paid  n    i^rge    pro- 

»  costs  of  the  Crown,  and  tendered  in  Acts  of  Court  £1,000  P«rty  awarded 
i_         1  .  /«    1      •  .  mi  •  J      to  the  salvors. 

•  the  salvage  services  of  the  mtervenients.     This  tender 

ving  been  refused,  and  a  matter  contrary  and  defensive, 

nying  the  salvage  services  of  the  intervenients,  having 

en  pleaded  on  behalf  of  the  owners,  and  several  witnesses 

ving  been  examined,  the  case  on  behalf  of  the  intervenients     1 84>3. 

ne  on  for  hearing  in  the  Court  at  Dublin ;  when  ^' 

Gibbon,  D.,  stated  the  case  on  behalf  of  the  intervenients, 

i  facts  of  which  are  fully  set  forth  in  the  judgment; 

j^es,  D.,  and  Fitz-Gibbon,  Q.  C,  also  appeared  for  the  in- 

irenients,  and  Gainer,  D.,  Radcliffe,  D.,  and  Batterthy,  D., 

'  the  owners  of  the  ship  and  cargo. 

Dr.  Stock.* — This  is  a  suit  in  which  the  intervenients,  Aug.  23. 
ivid  Meilican  with  thirty-four  others,  fishermen  of  the  Joo*""*- 
ist  of  Clare,  in  the  parts  adjacent  to  the  mouth  of  the 
er  Shannon,  claim  salvage  for  the  preservation  of  the  ship 
Indsor  Cattle,  of  Liverpool.  This  ship  is  of  700  tons 
rthen  per  register,  and  capable  of  carrying  1,000  tons* 
le  was  laden  with  a  cargo  of  raw  cotton,  the  growth  pro- 

^  Joseph  Stock,  Esq.,  LL.D.,  Q.  C,  her  Majesty's  First  Serjeant- 
Law,  Judge  of  the  High  Court  of  Admiralty,  IreUmd. 

VOL..  II.  h 
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184a         bably  of  the  United  States,*  and  seems  to  have  been  bound 

Aug.  23.     fQ,.  Liverpool  on  her  return  voyage  from  America.    Wbit 

The  Queen  ▼.  the  history  of  this  voyage  may  have  been,  or  what  becsme 

WmdM&rCasik,  Qf  the  crew,  is  unexplained  in  the  evidence,  and  so  fiur  re- 
MeUtcm  ▼.  .  ,   '^  .  .  ,      . 

the  Same,     mains  a  mystery ;  that  it  was,  however,  a  most  calamitous 

voyage  appears  from  the  result.  At  daybreak  on  the  morn- 
ing of  the  13th  March,  1843,  the  ship  was  on  the  high  sea, 
three  and  a  half  or  four  miles  off  Loophead,  to  the  noith- 
west  of  that  promontory,  which  is  the  termination  towards 
the  sea  at  the  northern  bank  of  the  river  Shannon,  and  pnK 
jects  into  the  Atlantic  ocean  a  barrier  of  high  and  formidable 
Cooditioii  of  cliffs.  The  ship  was  derelict,  having  been  some  time  pre* 
the  ship.  viously  (but  how  long  or  under  what  circumstances  I  know 

not)  abandoned  by  the  crew.    The  pressure  of  the  danger 
which  impelled  the  crew  to  the  act  of  abandonment  rnuit, 
however,  I  apprehend,  be  taken  to  have  been  very  great, 
for  clearly  it  was  no  hasty  act,  but  a  resolution  delibentdy 
adopted.    When  she  was  first  boarded  by  the  salvors,  bcr 
state  was  this— she  was  dismasted,  her  bowsprit  was  gone 
by  the  stem,  part  of  the  stern  was  carried  away,  a  piece  of 
the  rudder  was  broken  off;  her  bottom,  however,  was  sound. 
The  masts  had,  I  think  it  is  evident,  been  cut  away  by  the 
crew,  because  they  were  clean  gone,  with  the  chief  part  of 
the  sails  and  spars,  which  were  not  found  encumbering  the 
decks,  as  would  have  been  the  case  had  the  dismasting  bea 
merely  the  work  of  the  winds^  and  not  performed  or  coai- 
pleted  by  the  crew.     Something  has  been  remarked  of  tbe 
scene  of  confusion  which  the  cabin  presented  to  the  obser- 
vation of  those  who  first  boarded.     The  doors  were  brokea 
the  lockers  burst  open,  the  drawers  fallen  upon  the  floor; 
table  overset,  and  all  places  strewed  with  broken  bottles, 
boxes,  earthenware^  bread,  coffee,  books,  papers,  bedding 
and  other  articles,  suggesting  to  the  salvors  the  belief  tfait 
she  had  been  first  abandoned  by  her  crew  and  afterwardi 
visited  by  hostile  hands.    I  do  not,  however^  think  it  neoes- 


*  The  vessel  was  from  Bombay,  bot  it  did  not  appear  so  on  tbe  eri* 
dence,  or  indeed  from  where  she  was. 


SUPPLEMENT.  If 

sary  to  make  such  an  inference ;  the  appearances^  I  think,        1843. 
may  be  naturally  explained  by  the  situation  of  the  vessel,      Auo^^2S. 
drifting  on  the  ocean  in  tempestuous  weather,  possibly  for   The  Queen  ▼. 
many  days,  certainly  for  many  hours.    But  this  I  collect  ^^^^m"***^ 
very  clearly,  that  this  ship  was  abandoned  under  the  pres-      theSamt.' 
sure  of  extreme  necessity,  in  a  state  of  the  utmost  peril  and 
distress,  and  without  the  smallest  hope  on  the  part  of  the 
crew  that  the  property  they  relinquished  could  by  any 
diance  escape  final  destruction. 

The  derelict  was  in  this  state  when  several  pilot-boats,  Proceedings 
belonging  to  the  village  of  Kilbaha,  county  Clare,  situate  on  ^  '^^  salyora. 
the  river  Shannon,  not  far  from  Loophead,  proceeded  before 
day  to  their  usual  occupation  of  fishing  at  the  river's  mouth. 
One  of  these  boats,  containing  the  promovent,  James  Hanra- ' 
han,  an  old  and  skilful  pilot,  and  his  three  comrades,  was  three 
miles  off  Loophead,  in  a  south-westerly  direction,  and  when 
daylight  permitted,  these  men  discovered  the  dismasted 
derelict  ship,  then  bearing  north-west  of  Loophead,  and  be- 
ing between  three  and  four  miles  to  sea.  There  was  a  light 
westerly  wind;  the  distance  of  the  pilot-boat  from  the 
derelict  was  about  six  miles ;  the  tide  was  just  on  the  turn 
from  ebb  to  flood,  and  every  thing  joined  and  encouraged 
the  design  which  was  then  instantly  formed  of  approaching 
the  ship  and  tendering  assistance.  In  about  an  hour,  or  a 
little  more,  they  made  the  ship  in  their  canoe,  a  boat  of  a 
peculiarly  light  and  agile  description,  commonly  used  in  the 
Shannon.  The  time  at  which  they  neared  the  ship  was 
about  eight  o'clock.  I  think  it  must  have  been,  at  this  time 
and  place,  about  low  water,  or  very  nearly  at  the  end  of  ebb. 
The  nautical  books  which  have  been  referred  to,  and  Dr. 
Gkiyer's  argument,  establish  satisfactorily  that  such  was  the 
case :  for  it  is  shewn  that,  on  Thursday,  the  I6th  of  March, 
IMS,  it  was  full  moon  at  five  o'clock  a.m.,  and  high  water 
at  the  mouth  of  the  Shannon  at  forty-five  minutes  after  three 
o'clock  in  the  morning ;  and  then,  by  calculating  the  retard- 
ation, it  results  that,  on  the  13th,  it  waa  high  water  in  those 
parts  at  twenty-one  minutes  ailer  one  a.m.,  and  therefore 
eblMide  at  from  half-past  seven  to  eight  in  the  morning. 
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1848.        This  topic  has  been  greatly  insisted  on  in  the  arguments  of 
^°°'  ^     Counsel ;  and  the  advocates  of  the  impugnant  vessel  rdy  on 
Tkt  Qtuem  v.  it  as  shewing  that  every  natural  circumstance  on  that  moin- 
^^^[^'^^  ^^E  favoured  the  labours  of  the  salvors— a  fair  wind*  a  flood 
ihM  SnmJ    tide,  moderate  weather,  and  safe  anchorage  not  very  distant 
from  the  scene.    But  it  appears  to  me«  and  1  think  very 
clearly  indeed,  that  if  every  one  of  these  favoaring  drcom- 
stances  had  not  conspired  to  befriend  the  exertions  of  the 
salvors,  the  preservation  of  the  ship  would  have  been  nearly 
and  physically  impossible.     Even  with  all  these  favouiing 
circumstances,  it  strikes  me  that  the  success  which  attended 
the  attempt  of  James  Hanrahan  and  his  companions  to  bring 
this  vessel  into  the  Shannon,  is  most  wonderful  and  8ur|nis- 
ing :  I  do  not  believe  that  a  greater  feat  could  have  been 
accomplished  by  the  muscular  strength  and  activity  of  four- 
teen or  fifteen  hardy  and  intrepid  men,  than  was  effected  on 
that  morning  by  those  salvors,  in  clearing  Loophead,  and 
thus  giving  effect  to  the  natural  powers  of  wind  and  tide, 
by  which,  under  their  management,  the  derelict  ship  was 
brought  to  an  anchor. 

Be  the  state  of  the  tide  exactly  what  it  may,  it  was  dgiit 
o'clock  when  James  Hanrahan  arrived  at  the  Windsor  Casde, 
Off  Loophead,  and  on  the  iron-bound  coast  of  Clare,  it  need 
hardly  be  said  that,  even  in  calm  weather,  a  heavy  roll  of 
the  sea  is  almost  perpetual :  there  was  a  heavy  roll  on  this 
morning,  and  they  were  not  able  to  board  the  ship  without 
some  considerable  danger  of  a  casualty ;  one  of  the  men  did 
fall  into  the  sea  in  doing  so,  but  it  is  said  he  was  a  lubber, 
and  missed  his  footing  by  his  awkwardness.    I  hardly  believe 
that  can  be  the  case,  for,  if  I  can  form  an  idea  of  nauticsl 
agility,  it  would  certainly  be  in  the  person  of  one  of  these 
navigators  of  the  Shannon  canoes,  who,  it  is  said,  can  mo 
round  the  gunwale  of  his  light  craft  when  hanging  amidst 
the  waves  of  the  ocean.     There  was  danger  of  boarding  the 
ship  even  on  the  morning  of  the  14th,  when  at  anchor  in 
mild  weather  in  the  River  Shannon — so  great  was  her  pitdi- 
ing  and  tossing.    This  is  admitted  by  the  impugnants'  ovn 
witnesses^  and  if  Mr.  Baldwin,  of  the  Coast  Guard,  fdt  it 
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dangerous  to  go  on  board  the  Windsor  Castle^  even  on  the        1843. 
14th,  shall  I  pronounce  it  to  have  been  perfectly  safe  and      Aug.  23. 
easy  to  accomplish  that  operation  at  sea  on  the  morning  of  The  Queen  v. 
the  13th  ?     I  think  there  was  danger,  and  a  danger  com-  WindwrCaaik, 
mencing  then  and  continuing  thenceforward  for  many  hours     lAe  Same! 
under  various  aspects,  both  from  the  fear  of  shipwreck  and 
of  plunder,  and  quite  sufficient  to  try  the  fortitude  of  the 
bravest  man. 

Hanrahan,  having  boarded  the  ship,  found  her  without  a 
living  soul :  he  had  one  hour  before  him — perhaps  not  more 
than  half  an  hour,— within  which  it  was  possible  by  mea- 
sures of  precaution  to  effectuate  the  salvage  of  the  vessel.  I 
have  stated  her  position,  three  miles  to  the  north-west  of 
Loophead,  with  a  westerly  wind  and  a  lee-shore.  It  is  clear 
to  demonstration,  and  indeed  incontestable,  upon  the  evi- 
dence of  the  nautical  men  examined  by  the  impugnants,  that, 
in  that  situation  of  things,  being  left  without  assistance,  the 
Windsor  Castle  would  have  been  ashore  to  the  north  of  Loop- 
head,  and  become  a  total  wreck.  The  description  of  the 
coast  of  Clare,  northward  of  Loophead,  is  well  known  to  all 
mariners  and  mercantile  men  in  the  world,  while  perhaps 
there  is  hardly  a  more  dreadful  and  inhospitable  coast. 
The  escape  of  a  ship  drifting  northward  would  be  a 
miracle. 

Hanrahan,  intimately  aware,  from  his  long  experience  Difficulty  and 
and  local  knowledge,  of  the  greatness  of  the  peril  to  which  ^J^^^  ^* 
the  Windsor  Castle  was  exposed,  lost  not  a  moment  in  adopt- 
ing the  most  effectual  measures.  He  got  his  canoe  alongside, 
and  with  his  three  companions,  boarded  the  ship,  proceeded 
to  rig  jury-masts,  and  a  particular  description  is  given  of 
the  three  small  sails  he  contrived  to  set  up.  He  was  able 
to  work  the  rudder  to  some  effect,  though  it  had  been 
broken  and  injured ;  the  ship  obeyed  it,  and  with  the  sails 
and  rudder  he  got  her  head  round  to  sea,  the  first  and 
most  necessary  step  for  her  preservation.  Immediately  after, 
anotjher  canoe,  manned  by  the  intervenient  Meilican  and 
live  others,  came  up.  A  tow-line  was  taken  over  the  bows, 
and  the  six  men  in  this  canoe  now  began  to  tow.    Half  an 
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IMS.        hour  elapsed^  when  the  salvors  were  joined  by  Martm  Has- 
Auo^23.     3Q^  2j|^  three  assistants,  in  another  canoe,  and  again  shortly 

THm  Qwen ▼.  n^ter  by  John  Kane  and  three  other  men,  in  a  fourth  canoe; 

^^jg^^^"*^  these  eighteen  men  are  to  be  accounted  the  principal  salvon, 
the  Smim,'  ^or  to  them  is  due  the  rescue  of  the  ship  from  the  greatest 
and  most  imminent  of  all  the  danger  in  clearing  Loqshead. 
The  first  thing  they  had  to  apprehend  was  her  going  ashore 
to  the  north  of  Loophead ;  the  second  and  a  greater  peril 
arose  in  nearing  that  head  where  the  current  and  the  force 
of  gravitation,  bearing  on  the  heavy  and  inert  mass  of  the 
Wmdwr  Castle,  would  render  the  clearing  of  the  diffa  in 
the  very  least  degree  problematical.  Now,  that  there  wii 
a  difficulty  and  danger  in  going  round  Loophead^  I  thidL 
it  evident  enough  even  on  the  impugnanta'  own  ahewing^- 
that  is,  on  the  evidence  of  the  witnesses  produced  fior  the 
Iti  aocom-  impugnants.    Captain  Triphook,  a  gentleman  of  unquestioD- 

cre£bIe^\o  "^  ^^^^  ^^^^  '"^^  experience  as  a  seaman,  and  then  in  command 

Bomewitneises.  of  her  Majesty's  revenue  cutter  the  HamUion,  k  produced 
as  a  witness  on  the  part  of  impugnants ;  on  croas-euuniua- 
tion  the  salvors  ask  him :  — '^  Did  you  not  hear,  and  doD*t 
you  believe,  that  the  pilots  in  their  canoes  found  the  ship 
Windsor  CasiUy  on  the  morning  of  the  ISth  of  March,  firar 
miles  north-west  of  Loophead,  the  wind  being  west,  and 
the  shore  a  lee-shore,  and  that  they  towed  her  round  Loop- 
head  from  that  position  ?  " — ^'  I  heard  it,  but  I  don't  bdiere 
it."— <«  Why  not  ?  "— *'  Because  the  thing  is  impossible.  If 
the  Windsor  Castle  was  four  miles  north-west  of  Loophead, 
with  a  west  wind  and  a  lee*shore,  four  canoes— no  J  nor  all 
the  canoes  on  the  Shannon,  could  have  brought  her  round 
Loophead,  but  in  spite  of  them  she  must  have  gone  ashore 
and  been  wrecked." — Such  is  the  opinion  positively  given 
by  Captain  Triphook,  and  he  is  echoed  in  this  opinion  bj 
Charles  McDonnell,  a  branch  pilot,  also  produced  on  the 
part  of  the  impugnants. 

Now,  nothing  ever  was  proved  in  a  court  of  justice 
more  undeniable  and  incontestable  than  that  this  supposed 
impossibility  is  a  fact  which  was  actually  accomplished  ; 
that  the  ship  was  found  in  the  identical  ^>ot  alleged,  and 
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under  the  circumstances  stated,  and  did  nevertheless  come        1843. 
round  Loophead,  under  the  towage  and  pilotage  of  the      ^^°*  ^ 
promovents.  The  oZtmy. 

It  is  true  that  a  gentleman,  who  should  be  entitled  to  Wmdi&rCatik. 
some  degree  of  consideration  on  account  of  a  knowledge  of  |j^  Same! 
seamanship,  has  been  produced  by  the  impugnants — I  mean 
Mr.  William  Randall,  agent  to  Lloyds — and  he  says  that,  in 
his  opinion,  the  ship  would  have  come  up  the  Shannon  by 
drifting  alone,  without  either  pilotage  or  towage,  and  would 
in  due  time  have  made  her  appearance  of  herself,  side- 
foremost,  at  the  anchorage  near  Kilbaha,  without  touching 
any  of  the  cliffs.  In  this  opinion,  however,  Mr.  William 
Randall  is  directly  at  issue  with  Captain  Triphook  and 
every  other  witness  in  the  cause,  and  I  pay  no  regard  to 
this  opinion,  which  appears  to  me  to  be  at  variance  not  only 
vith  the  bulk  of  evidence  in  the  cause,  but  with  the  plain 
dictates  of  experience  and  principles  of  physical  science. 
Conceive  the  heavy  unaided  bulk  of  this  great  ship,  drifting 
slowly  in  the  tide,  close  under  the  enormous  precipices  of 
this  headland,  250  feet  in  perpendicular  height:  does  it 
stand  to  natural  reason  that  her  weight  must  not  have 
borne  her  to  the  rocks  ?  I  rest,  however,  on  safer  grounds 
than  any  speculation  or  reasoning  d  priori  /  I  have  the 
decided  testimony  of  reluctant  nautical  witnesses — Captain 
Triphook,  Charles  McDonnell,  and  Mr.  Baldwin — who, 
-without  the  slightest  hesitation,  concur  in  pronouncing  the 
most  unqualified  opinion  that,  if  left  to  herself,  she  must 
inevitably  have  gone  ashore  and  become  a  total  wreck. 

Now,  much  argument  has  been  expended  on  the  facts  The  Shannon 
connected  with  the  construction,  framework,  weight,  and  ^•"^*** 
materials  of  these  canoes.  One  of  the  canoes  was  brought 
up  from  the  Shannon,  and  placed  at  the  doorway  of  the 
Court  of  Admiralty,  that  the  Counsel  and  the  Court  might 
bave  the  benefit  of  a  view.  It  is  contended  that,  on  a  com- 
parison of  the  weight  and  fabric  of  the  canoes,  and  the  size 
and  tonnage  of  the  Windsor  Castle,  it  is  self-evident  that 
two  or  three  of  such  canoes,  manned  with  ten  or  fourteen 
men,  could  not  possibly  move  the  Windsor  Castle  from  a 
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ISiS.        state  of  rest  by  towing»  nor  produce  the  slightest  effect 

Aua^23.     upon,  or  communicate  the  slightest  motion  to,  the  ship. 

The  Qvem  r.  The  canoes  are  of  a  singular,  compact^  and  neat  texture, 

^SJ^^^'^  bu^  8o  ligb*>  that  an  eight-oared  canoe  can  be  carried  oq 
the  Same!  A  man's  shoulders.  Now,  the  question  is,  could  ten  or 
fourteen  men,  getting  in  those  little  boats,  perceptibly  affect 
the  Windsor  C<uile  by  towage  ?  All  that  was  required  was, 
that  they  should  apply  a  force  capable  of  countervailing  the 
natural  influence  which  tended  to  impel  the  vessel  to  the 
rocks ;  the  rest  would  be  performed  by  the  current  and  the 
wind* 

Now,  I  cannot  say  it  strikes  my  mind  that,  either  in 
theory  or  in  the  analysis  of  the  evidence,  there  is  any  thing 
absurd  in  the  supposition  that  these  fishermen,  sitting  in  the 
canoes  and  labouring  as  they  did  with  the  utmost  and  moet 
strenuous  exertions  that  human  beings  could  apply,  should 
be  able  to  produce  just  that  degree  of  effect,  and  no  more, 
on  the  Windsor  Castle^  which  was  absolutely  necessary  to 
preserve  her  from  following  the  laws  of  gravitation  and 
dropping  gradually  to  the  rocks. 
Subsequent      Another  important  question  was  debated  in  the  Argument 

P*™*  — and  that  is,    supposing  there  was  difficulty   overcome, 

"Was  there  further  danger  encountered  in  clearing  the  head- 
land?" On  this  point,  Mr.  Fitz-Gibbon,  for  the  salvors, 
dwelt  in  powerful  and  pathetic  language  on  the  situation  of 
the  persons  concerned,  and  drew  a  picture  of  the  perils  of 
that  situation,  remarkable,  in  my  judgment,  for  a  consi- 
derable degree  of  truth  and  probability,  as  well  as  for  elo- 
quence. According  to  Mr.  Fitz-Gibbon,  when  those  fisher- 
men agreed  together,  as  they  say  they  did,  to  attempt  the 
In  rounding  rounding  of  Loophead,  they  hazarded  the  liver   of  all,  or 

Loopbead.  ^^  i^^g^  ^f  some,  of  them  on  the  success  of  the  undertaking; 
for  he  contends  the  ship  went  nearing  the  cliffs  to  a  distance 
so  small  as  that  it  was  all  but  destruction,  such  as  was  nerer 
known  before  in  that  place.  He  says,  the  men's  attention 
was  wrapt  up  in  the  accomplishment  of  their  object ;  that 
under  Loophead  there  runs  a  dreadful  surf,  and  that  a  Ioe^ 
swell  goes  rolling  in  from  the  sea  and  dashes  upon  the  hot- 
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torn  of  the  cliffs  ;  that  the  men  would  never  give  over  till         isia 
the  moment  in  which  it  appeared  certain  the  Windsor  Castle      Auo.  28. 
was  inevitably  running  on  the  shore,  and  he  says  then  it    77^0  Queen  ▼. 
would  have  been  too  late,  amidst  the  breakers,  to  have  pro-  l^^^MicfoorC5i«i&. 
vided  for  their  own  safety.     I  cannot  help  saying,  this  ap-      £^0  Same.' 
pears  very  probable  to  my  mind,  and,  therefore,  I  am  in 
nowise  surprised  when  I  find  competent  and  uninterested 
witnesses,  who  surveyed  the  whole  scene  from  the  summit 
of  the  cliffs  (themselves  calm  and  aloof  from  the  action), 
declare  upon  their  oaths  that  there  was  visible  and  serious 
danger  to  the  lives  of  all  concerned :  the  salvors  themselves, 
in  the  ardour  of  the  action,  might  have  been  partly  uncon- 
scious of  the  magnitude  of  the  danger,  but  that  it  existed  I 
cannot  now  reasonably  doubt. 

They  now  got  the  ship  into  the  entrance  of  the  river,  but  From  the 
the  salvage  was  not  yet  complete ;  they  had  to  anchor  her  in  country  people, 
that  exposed  and  dangerous  place.  The  tide  was  running  to 
ebb  about  three  o'clock  in  the  afternoon.  When  they  got 
into  the  river,  the  country  people  came  about  the  ship  in 
their  canoes,  and  danger  under  a  new  form  was  presented 
to  the  minds  of  the  salvors,  from  the  disposition  to  plunder 
which  began  to  be  displayed  by  the  intruders.  What 
increased  the  difficulty  of  the  salvors  was>  that  they  were 
obliged  necessarily  to  direct  their  whole  attention  to  the 
care  of  the  ship  and  the  preparations  for  bringing  her  to 
anchor.  During  this  period,  the  country  people  did  begin 
pillaging,  and  some  articles  of  no  great  value  were  stolen. 
At  Horse  Island,  within  the  Shannon,  the  salvors,  originally 
eighteen  in  number,  were  reinforced  by  seventeen  other 
pilots  or  fishermen,  who  were  received  by  the  former  into  a 
fellowship  of  the  salvage.  All  their  efforts  were  absolutely 
necessary.  At  between  Horse  Island  and  the  quay  of  Kil- 
baha,  about  a  mile  and  a  half  from  shore,  the  anchoring 
was  effected  at  the  turn  of  the  tide.  It  was  admittedly  an 
i^>eration  attended  with  considerable  difficulty.  The  anchor 
was  16  cwt. ;  the  chain  cable  was  excessively  heavy,  and 
foul  in  the  coiling;  one  chain  was  unbent  from  the  an- 
chor, and  below  in  the  vessel's  hold  ;  the  sheckle-bolt  of  the 

VOL.  II.  i 
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I84d.         second  chain,  which  secures  it  to  the  anchor-ring,  was  started 

AuGu^23.     j,^  ^|jg  siieckle,  and  unfit  for  service.     The  pilots  and  fiAer- 

The  Queen  y.  nien  removed  the  sheckle,  and   having   passed   the  duon 

WmdiorCtutb,  cable  through  the  rinir  of  the  anchor,  and  taken  a  hitch  or 
MeUtcan  v.     ,  .*     ,  r.    .  ^..1.1. 

the  Same,      ™o^  upon  it,  they  made  it  secure  to  the  anchor  with  another 

small  chain.  They  next  proceeded  to  remove  the  ancbor 
with  handspikes  off  the  top-gallant  forecastle,  and  with  gmt 
exertion  pinched  it  over  the  gunwale.  They  cleared  wd 
payed  out  seventy  fathoms  of  chain  cable ;  the  depth  of  the 
river  was  forty-five  fathoms  in  that  place.  The  tide  was 
very  strong,  and  paying  out  the  cable  must  have  been  terri- 
ble, without  any  of  the  mechanical  helps  usnal  on  such 
occasions.  The  ship  was  brought  to  anchor  at  the  very 
moment  the  tide  began  to  ebb :  the  early  part  of  the  ni^t 
proved  tempestuous,  the  wind  coming  round  to  the  south, 
which  made  the  shore  before  her  a  lee- shore.  Nothing  but 
the  utmost  promptitude  and  expertness  on  the  part  of  the 
salvors  could  have  enabled  them  to  overcome  the  many  dif- 
ficulties which  they  had  to  encounter  in  bringing  the  ship  to 
anchor ;  and  to  that  expertness  and  promptitude  was  the 
Windsor  Castle,  for  the  third  time  that  day,  indebted  for  her 
preservation. 

When  the  ship  was  anchored,  the  pilots  and  fishermen 
next  proceeded  to  drive  out  the  intruding  country  people 
by  force.  They  armed  themselves  with  the  handspikes, 
and,  not  before  it  was  absolutely  necessary,  compelled  the 
people  to  desist  from  plunder  and  quit  the  decks.  This  part 
of  the  service  has  been  treated  by  the  impugnants'  Counsel 
as  imaginary ;  but  I  cannot  see  any  reason  to  treat  the  dan- 
ger as  slight,  when  I  find  Mr.  Baldwin,  of  the  coast-guardt 
who  came  aboard  next  morning  with  three  of  his  men,  at 
four  o'clock,  swearing  most  positively  that  he  considered  the 
salvors  to  be  in  extreme  danger  of  their  lives  from  the  dis- 
position of  the  country  people.  However,  this,  as  well  85 
all  other  difficulties,  was  overcome  by  the  steadiness,  pa- 
tience, and  sober  good  sense  of  this  humble  body  of  men, 
whose  conduct  in  every  respect  serves  as  an  example  of  merit 
under  these  trying  circumstances. 

One  of  the  first  steps  taken  by  the  salvors  on  anchoring 
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the  ship  was,  to  despatch  a  messenger  to  Mr.  Burton,  of        iBiS. 
Carrigaholt,  the  nearest  justice  of  the  peace,  advising  him      Auo^23. 
of  the  transactions  of  the  morning  and  of  the  actual  posi-  The  Quem  ▼. 
tion  of  the  ship.      Mr.  Burton  came  aboard  early  in  the  ^^jj^'"^*'^' 
morning  of  the  14th,  and  no  doubt  his  presence,  and  that     the  Same, 
of  Mr.  Baldwin,    contributed  to  prevent    the  danger  of 
pillage. 

The  next  person  who  appears  on  the  stage  is  Captain  Services  of 
Triphook,  of  her  Majesty's  revenue  cutter  the  HamiUon.  Capt-Triphook. 
This  gentleman,  hearing  of  the  appearance  of  the  derelict 
ship  on  the  morning  of  the  13th,  instantly  started  from  the 
city  of  Limerick^  where  his  cutter  lay,  and  with  much 
praiseworthy  alacrity  ran  down  the  river  on  the  night  be- 
tween the  13th  and  Hth,  and  discovered  the  Windsor  Castk 
at  her  anchor  about  daybreak  of  the  14ith.  He  boarded  her 
at  seven  o'clock  that  morning.  The  conduct  of  the  salvors 
was  already  the  subject  of  general  praise  and  approbation, 
and  so  complete  was  the  acknowledgment  of  their  signal 
merits — a  rare  circumstance  where  power  deals  with  un- 
protected worth — no  one  thought  of  questioning  their  title 
as  salvors,  nor  of  interrupting  their  possession  of  the  ship. 
Captain  Triphook  wished  to  join  in  the  salvage,  and  pro- 
posed to  use  his  cutter's  services  in  towing  the  Windsor  Castle 
up  the  river.  The  salvors  resisted  this  proposition,  but 
without  rudeness  or  boisterousness ;  insisting  on  their  rights 
as  salvors,  and  firmly  maintaining  that  they  were  capable  of 
completing  the  work  they  had  begun,  and  of  bringing  the 
derelict  to  a  safe  anchorage  without  the  assistance  of  any 
other  person  whatsoever.  The  matter  was  calmly  discussed, 
without  any  violence  on  either  side.  Captain  Triphook  ex- 
pressly declared  he  did  not  mean  to  interfere  with  their 
rights,  but  that  he  thought  his  duty  obliged  and  entitled 
him  to  join  in  the  efforts  for  the  preservation  of  the  ship ; 
that,  however,  he  was  ready  to  assure  them  his  interference 
could  not  and  should  not  in  any  way  operate  to  their  pre- 
judice or  in  diminution  of  their  just  claims  on  foot  of 
salvage.  Mr.  Burton,  the  magistrate,  now  interposed  his 
authority  and  friendly  advice,  and  at  his  instance  the  sal- 
vors consented  to  permit  iVIr.  Triphuok  to  join. 
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1843.  The  salvors  had  got  a  pilot's  hooker  from  shore,  and  at 

Auo^^.     the  beginning  of  flood-tide,  they  weighed  the  anchor  of  the 
The  Queen  v,   Windsor  Castle^  which  was  then  taken  in  tow  by  the  Hor 
.  ^j^^J^^  ^i^ion  and  hooker. 

thM  Sam'  I  will  not  pursue  in  detail  the  transactions  of  the  14th :  it 
would  be  unnecessary.  The  wind  died  away  shortly  ate 
they  left  the  place  of  anchorage ;  the  derelict  ship  drifted 
towards  the  cliffs ;  the  HamilUm  and  hooker  dropped  their 
tow-lines  and  shifted  for  themselves.  The  Windsor  Catik 
was  cmce  more  in  the  most  imminent  peril.  She  was  got  off 
chiefly  by  the  opportune  occurrence  of  a  light  breeze  and 
the  towing  of  the  pilot's  canoes.  These  latter  worked  tbeD, 
in  conjunction  with  the  hooker  and  HcmulUm,  for  the  space 
of  some  miles.  At  lengthy  about  the  entrance  of  RienveDa 
Bay,  the  wind  again  entirely  subsided,  and  the  hooker  and 
Hamilton  g&ye  up  all  further  attempts.  Some  miles  up  the 
Shannon,  a  steamer,  which  had  been  sent  for,  appeared  in 
sight  A  bargain  was  made  with  her  to  take  the  Windsor 
Castle  in  tow  as  far  as  Scattery  Roads  for  the  sum  of  £20. 
The  ship  She  did  so  accordingly,  somewhere  between  Beale  Bar  and 
moonnga.^  *  Corless,  and  at  four  o'clock  in  the  afternoon  the  pilots  safdy 
moored  the  Windsor  Castle  in  Scattery  Roads.  They  bad 
objected^  as  on  former  occasions,  to  the  steamer's  inte^ 
ference,  being  justly  confident  in  their  own  certain  means 
of  working  out  the  salvage  service;  but,  with  the  same 
temper  and  moderation  which  they  preserved  from  the  very 
beginning  to  the  end,  they  yielded  their  own  opinions  to  the 
advice  and  authority  of  others. 

With  respect  to  Captain  Triphook,  I  do  not  think  that 
any  part  of  his  conduct  on  this  occasion  is  in  the  least  de- 
gree liable  to  exception ;  on  the  contrary,  I  think  his  spirit 
and  activity,  in  getting  out  to  the  assistance  of  the  derelict, 
are  highly  creditable  to  him,  and  that  his  temper  througboot 
was  quite  proper  and  becoming ;  but  I  conceive  the  actual  £e^ 
vice  he  rendered  was  trivial  in  amount  As  to  Mr.  Baldwin, 
1  do  not  apprehend  that  he  can  be  considered  a  salvor  at  all. 
The  real  and  proper  salvors,  and  the  only  ones  whom  1  can 
recognize  in  this  case,  are  the  thirty-flve  pilots  and  fisher- 
men who  are  the  parties  inter venient.     They    saved  the 
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■ship ;  they  brought  her  to  her  moorings  at  Scattery ;  they         184a 
preserved  her  from  plunder ;  and  lastly,  they  guarded  her  °' 

for  several  weeks  till  her  owners  claimed  her  and  received   Ths  Qwtn  r. 
possession.     For   these  services  the  salvors  now  apply  to    Meilioimw. 
this  Court  to  award  a  fair  and  just  remuneration,  and  it  is      the  Sawte, 
my  duty  to  measure  the  amount  of  compensation  to  which 
they  ought  to  be  held  entitled. 

The  value  of  the    Windsor  Castle  and   her   cargo,   as     Value  of  the 
agreed  upon  and  admitted  in  an  Act  of  Court,  is  £20,000.  P">P^'*'y- 
The  owners  have  made  a  tender  in  the  Acts  to  the  pilots, 
and  another  to  Captain  Triphook  and  Mr.  Baldwin,  who  had 
jointly  brought  their  action  as  salvors  against  the  vessel.  The 
tender  to  the  pilots  was  £1,000 ;  that  to  Captain  Triphook  Tenders. 
and  Mr.  Baldwin  £350.     Triphook  and  Baldwin  accepted 
the  tender,  and  discontinued  their  action:  they  thus  be- 
came qualified  as  witnesses  for  the  impugnants,  and  have 
been  examined  in  the  cause. 

I  feel  under  some  difficulty  in  consequence  of  the  tender 
and  payment  to  Baldwin  and  Triphook.  Were  I  to  measure 
the  reward  due  to  the  fishermen  on  the  same  scale  of  bounty 
and  magnificence  as  that  displayed  by  the  owners  in  the  pay- 
ment to  Triphook,  equity  would  oblige  me  to  value  the  pilots' 
services  at  the  amount  of  one-half  the  net  proceeds  of  the 
property.  But  I  have  been  told,  and  I  am  disposed  to  give 
credit  to  the  statement,  that  the  tender  was  a  hasty  and  im- 
provident act  of  generosity,  and  is  not  to  be  drawn  into  the 
consideration  of  the  Court  in  order  to  enhance  the  liability 
of  the  owners.  I  shall  not  do  so,  for  the  consequences 
would  be/  in  my  apprehension,  that  I  should  thereby  make  a 
decree  substantially  unjust,  and  inflame  the  losses  of  the 
owners  beyond  what  the  Court  would  be  warranted  by  the 
evidence.  But,  this  being  the  case,  I  must  also  in  justice 
throw  this  payment  of  £350  entirely  on  the  proportion  of 
the  property  which  will  remain  to  the  owners.  To  recog- 
nize it  as  a  fair  tender,  and  allow  it  in  abatement  of  the 
sum  going  to  the  real  salvors,  would  be  an  inconsistency 
in  the  award  of  the  Court,  unless  I  raised  that  award 
to  a  proportion  which  the  owners  might  justly  complain 
of  as  excessive. 
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1S43.  Now^  this  18  a  case  of  absolute  and  completely  legal  de 

Aug.  28.     relict.     It  is  a  case,  too,  of  the  most  perfect  and  incontest- 
The  Queen  v.  able  salvage.     That  one  fragment  of  the  ship,  or  one  bale 
WtndMrCmede,  ^f  ^^g  goods,  is  now  in  existence,  is  due  absolutely  and  en- 
ike  Same,      tirely  to  the  salvors.     There  neither  was  a  human  possibi- 
lity that  the  ship  would  be  saved  without  assistance,  nor, 
except  the  assistance  which  in  fact  offered  itself,  was  there 
any  other  possible  means  of  escape  under  the  circumstances. 
Long  before  Triphook  could  have  arrived  in  his  cutter,  long 
before  the  aid  of  a  steamer  could  have  been  summoned,  the 
Windsor  Castle  would  have  been  in  pieces  on  the  cliffs  of 
Mall  Bay,  and  her  cotton  floating  on  the  waves.     But  even 
with  the  opportune  assistance  the  pilots  brought,  it  is  fur- 
ther due  to  the  extreme  activity  and  promptitude  they  dis- 
played that  the  short  and  lucky  moment  was  not  allowed  to 
slip.     They  had  but  half  an  hour,  and  they  turned  it  to 
Merits  of  the  account.     The  labour,  the  perseverance,  the  expertness  of 
8   vors.  these  men  deserve  high  praise,  and  I  have  little  doubt  that, 

in  the  course  of  the  morning,  they  more  than  once  exposed 
their  lives,  and  would  have  been  willing  to  lose  life,  in  the 
enterprise  they  undertook. 

On  the  other  hand,  though  I  were  to  abate  nothing  from 
the  substantial  merits  of  the  pilots,  yet  it  is  also  to  be  ob- 
served that  the  difficulties  in  the  case,  though  real  and  great, 
are  not  of  that  striking  and  affecting  description  which  has 
oflen  occurred  in  severe  salvage  services. 

The  property,  also,  is  very  large,  and  the  condition  in 
life  of  the  pilots  will  enable  me  to  allot  them  a  just  and 
adequate  compensation  at  a  less  enormous  expense  to  the 
owners  than  would  perhaps  be  decreed  in  cases  where  the 
salvors  were  found  in  the  wealthy  and  aristocratic  classes  of 
society. 

On  the  whole,  I  decree  to  the  salvors  one- fourth  of  the 
agreed  value  of  the  ship  and  cargo,  being  £5,000,  together 
with  their  costs  and  expenses.* 

'*'  The  Editor  is  indebted  to  Dr.  Monk  Gibbon  for  this  valuabie 
Report 
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iB^tgt)  Court  of  ^Hmtraltin 

July  15,  1842. 

The    "William    Brandt    junior."* — Act  on  Peti'    An  agreement 

Hon, — This  was  a   claim   on  the  part  of  the  steam-vessel  i^hen^from^un- 

Copelandj    the   master   of  which  had    agreed   to   tow   the  avoidable    cir- 

William  Brandt  junior,  with  a  cargo  of  timber,  from  the  ''"l??^''®*'  *" 

•^  '  o  '  accident  occurs 

mouth  of  the  river  to  London.   It  appeared  that,  about  nine  to   the   vessel 

o'clock  on  the  morning  of  the  14th  November,  1841,  the  ^°^*,*''^°««'l°* 

1    .         ,  ,     ^T        ^ .  ,         .  1  ,  preclude     the 

steam-tug,  bemg  abreast  the  Nore  Light,  with  her  steam  up,  towing    yeftsel 

waiting  for  any  vessel  that  might  require  to  be  towed  up,  ^"^™  ""^"?f 
the  wind  blowing  a  gale  from  the  N.W,,  saw  and  went  to  rewarded  as 
the  William  Brandt  junior,  and  the  master  of  the  tug  agreed  8«J^^«  *«'- 
to  tow  the  vessel  to  London,  when  the  weather  moderated, 
for  £16:  she  was  in  the  mean  time  to  sail  up  to  Sea  Reach. 
The  ordinary  charge  for  towing  a  vessel  of  that  tonnage 
(204  tons)  from  Gravesend  to  London  was  £16.  On  arriv- 
ing at  Sea  Reach,  the  wind  increased,  and  the  William  Brandt 
junior,  having  lost  her  jib-stay  and  fore-top-sail  yard,  missed 
stays  and  got  upon  the  sand  or  mud,  called  the  Blyth 
Sand.  She  hailed  the  steamer,  which  endeavoured  to  get 
her  off,  but  without  effect  that  tide.  Next  tide,  she  suc- 
ceeded in  towing  her  off  the  mud  and  up  to  Deptford,  where 
the  vessel  arrived  at  two  o'clock  on  the  afternoon  of  the 
15th.  The  parties  construed  the  agreement  diflTerently. 
The  salvors  alleged  that  it  was  to  this  effect :  "  that,  as  soon 
as  the  weather  had  sufficiently  moderated,  the  steamer 
should  take  the  ship  in  tow,  and  tow  her  up  to  London,  for 
£16."  The  owners  denied  that  this  was  the  agreement,  and 
alleged  that  no  such  conversation  in  respect  to  the  weather 
took  place,  and  that  '^  it  was  understood  that  the  ship  should 

*  It  was  not  deemed  necessary  to  report  this  case  in  its  proper 
place ;  but,  as  the  observations  of  the  Court  on  the  conditions  and  cir- 
cumstances which  may  convert  a  service  originally  of  towage,  under  an 
agreement,  into  one  of  salvage,  were  adverted  to  in  the  case  of  the 
"Betsey*'  (p.  489),  and  were  there  repeated  and  re-adopted  by  the 
Court,  the  passage  in  the  judgment  bearing  on  that  point  is  here  inserted. 
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1842.         be  immeiliately  taken  in  tow."     The  value  of  the  property 
JuLiHA.      ^gg  £6,250,  and  the  action  was  entered  for  £650. 
WilliafnBramU 

J^^''-  Dr.  Lushington. — ^The  vessel  (from  no  blame  of  the 

JuDoxmr.  master  of  the  tug)  goes  on  the  sand,  and  the  point  to  which 
I  must  direct  my  attention  is  this :  is  the  service  afterwards 
performed  under  the  agreement  so  generally  worded  to  be 
included  within  the  limits  of  the  £16,  or  something  beyond 
them  ?  The  agreement  was  for  towing  only.  If  in  the  per- 
formance of  a  salvage  service — such  towing  being  honestly, 
fairly,  and  skilfully  performed — it  happens,  from  inevitable 
circumstances,  over  which  neither  party  has  any  control, 
that  an  accident  occurs  to  the  vessel  taken  in  tow,  and  essen- 
tial services  are  rendered  by  the  vessel  agreeing  to  tow  her 
from  one  place  to  another,  I  am  of  opinion  that  the  agree- 
ment does  not  cover  such  a  service.  I  think  I  should  be 
laying  down  a  very  dangerous  doctrine  if  I  were  to  hold 
that,  where  a  person  agrees  to  perform  the  simple  duty  of 
towing  from  the  Nore  to  London,  if  from  stress  of  weather, 
from  an  accident  happening  to  the  ship,  or  other  circum- 
stances of  a  like  nature,  it  should  so  happen  that  other  and 
different  services  have  to  be  discharged,  the  original  agreer 
ment  is  binding  on  the  parties.  The  vessel  remained -on  the 
sand  till  the  tide  flowed  at  night,  and  then  she  came  off*  with 
great  facility.  I  do  not  think  it  a  service  of  a  very  eminent 
degree  of  merit,  and  I  think  the  fact  of  the  tug  having  been 
engaged  in  the  service  of  the  vessel  tends  to  diminish  the 
quantum  of  the  reward  for  this  extraordinary  service.  Am 
I  to  consider  £16,  the  original  amount  agreed  upon,  as  suf- 
ficient under  these  circumstances  ?  I  am  of  a  contranr 
opinion.  I  think  £16  might  be  a  fair  reward  for  a  purely 
towage  service  ;  but  I  think  that  another  service  grew  upon 
it,  over  which  the  master  of  the  tug  had  no  control,  ami 
that  he  is  entitled  to  be  paid  for  that  also.  I  think  the 
service  was  not  of  a  high  character,  and  I  give  £60. 
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3;— Where  two  attesting  witnesses  depose  that  the  signature  of  testator 
was  affixed  after  attestation,  when  not  supported  by  the  circumstances, 
the  Court  will  distrust  their  recollection.     Cooper  v.  Bochett,  391. 
Pemumt  v.  JSSngscoU,4/Q5m. 
4.  Attestation  must  follow   signing  of  will  by  testator.     CbcyMr  v. 
Bockett,  397.     WOmoH  v.  GiWum,  397h. 
' see  LxGATxx. 

Bonomr :— A  bond  given  in  Holland  cannot  include  advances  made  in 

England,  for  which  a  promissory  note  was  given  payable  in  Holland. 

**  Loddtl,**  177.    Where  a  bond  is  granted  on  ship  and  cargo,  the  freight 

is  liable  proportionably.    '*  Dowthorpe,"  264. 
BouKTT  on  destruction  of  pirates  due  only  when  effected  by  Queen's 

officers  and  men.     PiraJtiauvesui,  9. 
■  on  capture  of  aUve-vessels,  principles  of  just  capture.    "  Sodedade 

FeKzr  430. 
VOL.  II.  3  z 
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CArAciTT : — Distinction  between  eccentricity  and  unsoundness  of  mtnd. 
Mudway  v.  Croft,  438.     Rule  for  discriminating  one  from  the  other.  Id. 
448.     Where   there  is  conflicting  testimony   by  attesting    witnesses. 
HatehtDtU  v.  HatchwO,  5ia 
Cahcillatiom — see  Rxtocatiok. 
Caego  of  a  ship  lost,  sued  for  wages — see  Waoxs,  2. 
Chuech  Disciplixx  Act,  form  of  proceeding  under.     Sender*  ▼.  Head, 

360, 36a 
CauECB  Rate  : 

1. — Made  by  churchwardens,  with  the  minority,  in  vestry,  held  valid  on 
appeal,  reversing  judgment  in  court  below.      Vdey  y.  Godutg,  278. 
Obligation  on  parishioners  to  repair  the  church.     Id.  289,    Effect  of 
obligation.   Id.  890.     Manner  of  enforcing  it.  Id.  891,  295.     Church- 
rate  not  a  tax.     Id.  298.     Analogies.     Id.  307. 
2.— Due  from  a  deceased  rate-payer,  not  recoverable  against  his  execu« 
tor.     Wiltiamg  v.   George,  85.      Church-rate  a  personal  obligation. 
Id.  90. 
3. — A  rate  for  pulling  down  and  rebuilding  a  church  Toid  for  want  of 
consents.     WittiamM  v.  George,  85.     Under  a  local  Act,  sustained,  on 
appeal.     Ntam  v.  Varty,  106. 
4.— Law  of  church-rate.  Nutm  v.  Vartyj  109.     Steward  y.  FraneU,  143^ 

Vdeyy.  Go8luig,2S9. 
5. — Articles  against  a  parishioner  for  obstructing  or  refusing  to  join  in 
making  a  rate.     Steward  y.  .Fraficts,  131. 
Citation— see  Practicx,  II. 
Codicil  : — Effect  of  term,  in  a  will  confirming  '*  Codicils,**  where  some 

were  unattested.     Ferraris  v.  Hertford,  260. 
CoBABiTATioN  of  wifc  with  husbaud  after  last  act  of  cruelty ;  effect  of  on 
suit  for  separation.     Snow  v.  Snow,  i.  Supp. 

COLLUIOV  : 

1.— ^Construction  and  application  of  Trinity  House  rules.     "  GaziBe,* 
39.    "  Friends,*' 92.     "  Ifow,"  101.     "  CWwaJwe,"  144.     «  Trore&r,- 
476.     "  London  Packet,**  501 . 
2. — Where  two  vessels  are  approaching  each  other,  and  there  is  the 
slightest  danger  of  collision,  proper  steps  must  be  taken  to  avoid  it,  by 
giving  way  when  not  required  by  rules.    "  TraveOer,**  479.     A  vessel 
doing  damage  cannot  plead  **  inevitable  accident,**  if  in  a  dark  or  hazy 
night  she  carries  much  sail,  and  goes  at  great  speed,  neglecting  mea- 
sures of  precaution.     **  Virgil,**  499.     What  is  the  law  of  inevitable 
accident.    Id  500. 
8 — Exoneration  of  owner  of  vessel  causing  damage,  by  having  a  pilot 
on  beard  under  Liverpool  Pilot  Act     **  Agricola,**  113.     By  having  a 
pilot  on  board  under  gfieneral  Act,  though  not  under  compulsory  clauses. 
•*  Fama,**  418. 
CovDOKATioN,  in  bar  to  suit  for  divorce,  meaning  and  effect  of.     Snow  t. 
Snow,  xi.  Supp.     Distinction  between  cases  of  adultery  and  cruelty. 
/(Ixiv.  Supp. 
CoMSTaucTiov  of  Statutes — see  Statutes. 
CaxDiToa — see  Practicx,  III.,  and  Sequxstxatiok. 
CauxLTT,  suit  for  divorce  by  reason  of,  by  wife,  not  barred  universally  bj 
cohabitation  after  last  act     Snow  v.  Snow,  xvii.  Supp.    What  is  neces- 
sary to  revive  condoned  cruelty.     Evans  v.  Evans,  470. 
Custom,  on  river  Thames,  superseded  by  Trinity  Rules.    "  GazeOe,**  39. 

Damaoe — see  Collision. 

DxsxaTiov — see  Wagks,  1. 

DiocxsAM  CouxT,  irregularities  of  proceedings  in.     WtBisms  r.  George,  85. 


INDEX.  527 

DiTORcc— see  Ceitiltt. 

DOMICIL  : 

1. — A  will  by  a  person  of  English  parentaffe,  domiciled  in  Turkey,  p,  f, 
subject  to  Turkish  law.  Maltass  y.  Ma&ass^  33.  A  will  made  m 
England  in  Scotch  form,  by  an  officer  in  service  of  East-India  Com- 
pany on  furlough,  where  domicil  of  origin  was  Scotland,  admitted  to 
probate  in  Scotch  Court,  invalid.  Craigie  y.  Lewin,  185.  A  codicil 
made  by  a  British  subject,  resident  at  Milan,  disposing  of  personal 

Property  in  America,  valid  by  law  of  Milan,  invalid.     Ferrarii  r. 
Tert/ord,  230. 
2. — T^liat  constitutes  change  of  domiciL     Craigie  ▼.  Z*eunn,  19i. 

EcccMTRicrrr,  rule  for  distinguishing  it  from  unsoundness.    Mudtoag  t. 

CroJU^ASi. 
£viDBNcs»  oral,  ailniitted  to  explain  ambiguity  on  face  of  instniment 

UpfiU  V.  Marshall,  iCO-see  Practice,  V. 
ExKCUTioir : 

Defective :  after  attestation.     HooUy  ▼.  Jones,  59.     At  foot  of  first  page. 

Re  Davis,  350.  In  margin,  on  a  printed  form.  Re  Martin,  385. 
Irregular :  on  reverse  Mde  of  paper  on  which  the  will  was  written,  after 
a  blank.  Re  BuUock,  352.  On  second  side  of  sheet,  deposition  being 
written  on  first  and  third  sides.  Re  Gardiner,  459.  On  first  side  of 
sheet,  the  second  being  blank,  and  signatures  on  third.  Re  Chre,  479. 
£xicuToa  according  to  tenour,  who.    Re  Wedge,  14. 

Frxigbt,  liable  to  a  bottomry  bond  rateably  with  the  ship.  **  Dowtkorpe,** 
264.  Semlde,  where  ship  and  cargo  only  are  hypothecated  on  bottomry, 
the  freight  must  be  exhausted  before  recourse  can  be  had  to  caigo.  Id, 
273.  But  Court  of  Admiralty  will  not  exercise  its  jurisdiction  at  the 
instance  of  a  mortgagee,  to  adjudicate  questions  as  to  ownership  of  freight, 
which  was  not  in  the  hands  of  the  Court.     "  Fortitude,**  515. 

IiccoMX  Tax,  deducted  from  alimony— see  Practicx,  IV. 
IxcoapoKATiov  OF  Pafkrs  dehors  will :  cases  of :    Birkhead  ▼.  Bowdoin, 

66.     Morriee  v.  Morrice,  199.     Re  Sinclair,  222.     Ferraris  v.  Hertford, 

230.    Jorden  ▼.  Jorden,  38S. 
IirvxirroaT  and  Account— see  Practicx,  VI. 

Joiirr  Capturx  of  slave  vessels,  principles  applicable  to.     "  Sodedade 

J^efix,'*4d0. 
Judicial  Committxx  of  Privy  Council   not  authorized  to  make  orders 

propria  vigore,     Taylor  v.  Taylor,  176. 
JuJusDicTioH,  questions  relating  to,  131,  504. 

L.KOATXX,  universal,  in  trust  (without  beneficial  interest),  attesting  the  will, 

does  not  render  bequest  void.     Re  Ryder,  462. 
LioHTs,  carrying  of.  by  merchant  vessels.     "  Rose,**  104.     "  Crfi«i«ne," 

148. 

MiLiTART  SxRvicK.  What  is  "actual  military  service,"  within  the  mean- 
ing of  1  Vict  c.  26,  s.  1 1.     Drummond  v.  Parish,  325. 

MoRTOAGKxs  of  ships,  though  they  cannot  initiate  a  suit  in  the  Court  of 
Admiralty,  may  appear  to  protect  their  interests.  "  Dowthorpe,^  272. 
But  the  Court  will  not  exercise  jurisdiction  at  the  instance  of  a  mortgagee, 
to  adjudicate  questions  of  ownership  of  freight,  where  the  vessel  only  is 
arrested,  and  the  freight  is  not  in  the  hands  of  the  Court     "  Fwiitutk,** 
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51&     A  mortgagee  is  not  entitled  to  arrest  the  ship  to  preteat  its  being 
taken  out  of  the  country  by  part  owner.    "  Higklander"  3)6. 

NoLLFhr  of  Maekxagx  : 
1.— Imposition  as  to  name  and  condition  (there  bein^  no  error  de persona) 

does  not  nullify  a  marriage  by  license.     Clowei  v.  Clowes^  1. 
t^^hmoteHtuB  cauad,  where  plea  of  malformation  failed,  and  no  iruimaBs 
eohabAatio,  suit  by  woman  against  man  not  sustained.     Scott  y,  J<me»j 
56.     Where  rule  of  t.  c.  applies.     Id  37. 

Pilot  Acts — see  Collisioit  and  Statutes. 
PuuLTKs — see  Boontt. 
Bowies,  execution  of.     JRe  BoeweOt  1^ 
PoACXicx: 
I.  Admnieiration :     1.  With  will  of  eflfiects  in  England  granted  to  attor. 
ney  of  a  permanent  assignee  of  an  insolvent  estate  of  a  testator  dyinf 
in  Von  Diemen's  Lan£  appointed  by  the  court  of  that  iolond,  after 
executor  hod  token  probate.    lU  Murray,  23. 
2.— With  will  (limited)  granted  to  nominees  of  charitable  institu- 

Uons.    BHnd  School  v.  Fiaek,  106. 
3. — With  will  of  a  paper  referring  to  a  will  not  forthcoming,  allowed 

to  be  taken,  not  decreed.    Re  Clifford,  125. 
4. — Where  chain  of  representation  broken,  administnition  de  bom 
non  granted  to  on  administrator  of  a  pony  entitled  to  effects  of 
original  deceased  by  deed.     Be  Edhauee,  126. 
5. — A  party  in  possession  of  letters  of  administration,  not  allowed  to 
be  put  on  proof  of  title  thereto,  in  order  to  raise  a  question  of 
legitimacy  determined  by  a  diocesan  court.    Meddowcrqft  v.  Hu- 
guenm,  156.     Whether  former  sentence  could  be  so  impeached, 
gutgre.     Id.  170. 
6. — An  administrator  of  a  void  grant,  applying  to  bare  letters  re- 
voked, must  give  security  before  sureties  are  discharged.     Rt 
Bergman,  22. 
7.— Granted  on  presumed  death  of  party.     Re  Farrwgton,  468. 
IL— Citation  : 

1.— In  a  suit  by  articles  for  wilfully  obstructing  or  refusing  to  make 
a  church-rate,  citation  need  not  set  forth  more  than  generoi  nature 
of  charge.  Steward  v.  Francis,  137. 
2.— In  a  suit  by  wife  for  divorce  for  adultery,  and  citation  taken  out 
by  proctor  before  proxy  signed  by  his  party,  and  served  on  hus- 
band, resident  within  jurisdictioTi.  abroad,  protest  to  jurisdictiuD 
on  those  grounds  over  ruled.     Cottett  v.  OMetU  504. 

•  see  Practicx,  VIII.,  2. 

III. — Creditor:    Not  allowed  to  call  in  and  contest  Letters  of  Admi- 
nistration granted  to  an  alleged  next  of  kin,    thoc^h   prim&  foot 
fraudulently  obtained.     Re  Newsom,  15. 
IV.'—Deductione; 

I. — In  payment  of  alimony,  income-tax  maybe  deducted.     Ptm- 

berton  v.  PemberUm,  17. 
2. — In  ascertain'mg  amount  of  fund  for  payment  of  salvof^e,  wages 
subsequent  to  service  proper  deduction.     "  Selinoj**  IS.     As  to 
wages  earned  before  the  service,  qtuere.    Id, 
V.  —Evidence : 

].— A  witness,  incompetent  by  reason  of  interest,  allowed,  after 
publication,  to  be  released  and  re-examined.    Clarke,  Carter,  176. 
2. --Releasing  witnesses.    **  Sodedade  FeHz;'  438. 
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3.— To  prove  partial  desertion  by  a  mariner  under  Stat,  the  log 
must  be  verified  by  a  witness.     ^  Two  SUten,"  429. 
VI.— /iiMiitory  and  Account  : 

].— A  nude  executor,  claiming  to  take  residue,  bound  to  exhibit  I. 
and  A.,  or  to  admit  assets.    Burgess  v.  Marriott,  171.    Whether 
be  is  bound  ex  officio  to  do  so,  quttre.  Id.  173.     In  such  ques- 
tions,  the  Court  of  Probate  must  consider  the  construction  of  the 
will.    Id, 
2.— An  executor  bound  to  exhibit  I.  and  A.  at  suit  of  creditor,  or 
admit  assets,  notwithstanding  lapse  of  time.    JickSng  v.  Birehamf 
463. 
VII. — Jurisdiction:  Judicial  Committee  of  the  Privy  Council  cannot, 
praprio  vigors,  make  an  order  for  payment  of  alimony  till  the  party 
complied  with  a  decree.     Tayhr  v.  Taylor,  174.     The  Statute  gives 
the  power  to  "  the  Queen  in  Council.**    Id,  176. 
VIII.— IHw.- 

1. — In  a  suit  for  restitution,  by  husband,  met  by  a  chai*ge  of  cruelty 
which  had  been  ground  of  a  suit  in  another  Court,  but  aban- 
doned, husband  not  allowed  to  be  heard  against  admission  of  wife*s 
Allegation  pleading  such  charge.     Dgsart  v.  Dysart,  16.     SeMs, 
that  the  wife  may  plead   the  same  hicts  as  were  pleaded  in 
abandoned  suit.     Id,  17. 
2.— In  a  suit  of  nullity,  by  husband,  his  Allegation  being  rejected, 
the  wife  allowed  to  bring  in  a  ph-a  for  restitution  without  citing 
the  husband.     Clowes  v.  Cbwes,  77. 
3. — In  a  suit  for  divorce  for  cruelty,  by  wife,  whether  condona- 
tion in  bar  should  be  noticed  before  pleaded.    Snow  v.  Snow,  xi. 
Supp. 
4.— In  a  suit  for  divorce  for  adultery,  appealed,  Libel  of  Appeal 
and  Inhibition  must  agree.     Frankfort  v.  Frankfort,  494. 
IX. — Proctors,   appearing    in    Court  of    Admiralty  for  salvors,   and 
unable  to  set  forth  their  names,  personally  liable  for  costs  in  which 
they  may  be  condemned.    "  Wilhelmine,"  213.     Practice  as  to  appear, 
ance  in  that  Court  without  exhibiting  a  proxy.     Id,  216.     Duty  of 
Procton  without  proxy.     Id.     Party  authorizing  a  Proctor  to  ap- 
pear, though  without  proxy,  liable  to  attachment  for  disobedience. 
7(^219. 
X.-^Mtjoinder,  in  an  Act  on  Petition,  may  be  objected  to  on  the  ground 
that  it  contains  matter  already  pleaded.     "  Ann  and  Jane,**  313. 
Rkpvbucatiom  of  a  will,  attested  by  a  codicil,  on  evidence  of  intention, 

held  not  to  revoke  the  codicil     Upfiil  v.  Marshall,  401. 
RsmTUTiOM  of  conjugal  rights,  suits  for.     Dysart  v.  Dysart,  16.     Clowm 

V.  Oowes,  11,  Taylor  v.  Taylor,  174. 
RanvAL  of  a  will,  revoked,  only  by  re-execution  or  republication.  Major  r, 
WHKams,  196.  Therefore,  the  destruction  of  a  will  revoking  a  former 
will  stiH  in  existence  does  not,  per  se,  revive  such  revoked  will.  Id,  A 
will  and  codicil  revoked  by  marriage  revived  by  a  codicil  after  marriage 
ratifying  testator's  "will.**  Neate  v.  Pichard,  406.  Alterations  made 
in  a  will  so  revived  thereby  republished,  the  will  being  revived  m  its 
then  sute.  Id.  406. 
Rkvocation  of  a  will  not  effected  by  removal  of  name  of  one  subscribing 
witness,  with  the  knowledge  of  the  deceased.  Re  Tozer,  11.  Nor  by 
tearing  off  signatures,  without  intention  of  revoking  entirely.  Birhhsad 
V.  Bowdoin^  71.  Nor  by  such  tearing  being  done  by  aa  executrix  by 
direction  of  testator  when  incompetent     Re  Cooke,  13, 

2.  Where  a  will  of  1837,  altered  by  a  codicil  of  1837,  was  republished 
ID  1838^  as  '*  this  writing,"  held»  on  parol  evidence  (admitted  by 
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leiMm  of  tmbiguity)  of  absence  of  intention  to  revoke,  that  the  re. 
publication  of  the  will  did  not  rcToke  the  codictL     VhfiU  v.  Mar. 

Salyaoz : 
l.^The  aiding  in  rescue  of  crew  of  a  vessel  from  slavery,  and  in  attack 

of  pirates  who  had  cut  them  off,  founds  no  claim  for  aalva^.  **  Mary,'* 

fn.   Civil  salvage  rests  upon  services  to  a  ship  or  cai^  in  actual  danger 

or  distress.    IJL 
2. — When  towage,  under  an  agreement,   becomes  a  salvage  service. 

'*  Betaey;'  409.     "^WUliam  Brandt,  junior,**  Ivii.  Supp. 
3. — Accomplished  by  fishermen  on  the  coast  of  Ireland,  under  peculiar 

circumstances  of  intrepidity,  skill,  and  risk.    *'  Wimdior  CasUe^"  liii. 

Supp. 
4*. — Agreements  for  salvage,  not  inequitable,  will  be  enforced  by  Court  of 

Admiralty.    "  True  Blue,**  4ia 
5.— Apportionment  between  owners  and  crews  of  steam-tugs.    "  Beu- 

lah,"  61.     Of  fishing  smacks.     **  Lauita,**  149. 
6. — What  are  proper  deductions  from  the  fund.    "  SeUna,**  IB. 
Sequssteatiom  of  a  living  decreed  at  instance  of  creditors  of  incumbent 

Ahlfitt  V.  Oumey,  75. 
SoLDuas*  Wills— see  Wills,  5» 
Statutxs,  construction  of : 
29  Car.  2,  c.  3-55,  24). 
5Geo.  3. «.  73-119. 
6  Geo.  4,  c.  49—10. 
6  Geo.  4,  c.  125-121. 
3&  4  Will.  4,  c  41— 175. 

5  &  6  Will.  4.  c.  19-422. 

1  Vict  c.  26-58,  242,  818,  897. 
3&4  Vict  c  86-360. 

6  &  6  Vict  c  35-17. 

Steam- vKsssLs  and  tugs,  salvage  by,  63. 

■  Responsibility  of,    when  proceeding  with   great  rapidity. 

••Rose,**  103. 

SuBSTiTUTiow :  where  a  testator,  in  making  a  substitution  fur  an  executor 
and  residuary  legatee  in  trust,  omits  to  name  the  substituted  party  *'  exe- 
cutor.**   Re  Pepper,  467. 

Technical  words,  construction  of.     Ferraris  v.  Hertford,  261. 
Towage,  how  connected  with  salvage.    "  Beulah,**  63. 
Trienkalis  CoHABrTATio- see  Nullity  or  Marriage,  2. 
Trinity- HoosE  Rules,  construction  and  application  of— see  Collisio!«. 

for  navigation  of  steam- vessels,  "  Friends,*'  93. 

,  not  enacted,  but  declared,  "  Friends,"  97. 

Masters,  assisting  the  Court  of  Admiralty,  not  influenced  by  afii- 

davits  in  matters  of  nautical  science.     "  Gazelle,**  41. 
Turkey,  law  of,  respecting  wills  of  persons  of  English  parentage  domiciled 

there      MaUast  v.  MaUau,  33. 

Wages  : 
1. — What  ahsohtte  and  partial  desertion,  incurring  forfeiture  of.  under 

Stat     "  Two  Sistere,**  420.     Evidence  requisite  to  prove  the  latter. 

/i429. 
2. — Where  mariner  is  lost,  with  ship,  part  of  hull  and  cargo  being  saved, 

his  widow  may  sue  owners  for  his  wages.    **  ReHance"  347.     Whe- 
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tber,  where  ship  is  lost  and  part  of  cargo  saved,  a  mariner  can  sue  that 
part  for  wages,  quttre.    "  Biby  Groves*  207. 

3. — Where  a  mariner  had  contracted  to  serve  on  board  a  whaler,  on  con- 
dition of  receiving  an  allowance  on  proportion  of  oil,  &c  taken,  in  addi- 
tion to  wages,  the  contract  a  special  one,  not  within  jurisdiction  of 
Court  of  Admiralty.     "/?t6y  Grove,**  205. 
Will: 

1. — Paper  of  1832,  unsigned,  disposition  approved  in  1842,  refused  pro- 
bate. Re  Shepheard,  12.  A  paper  of  1823,  executed  by  a  mark,  sur- 
viving attesting  witness  deposing  against  it,  admitted  to  probate  on 
other  evidence.  Re  Fassmdge,  316.  A  codicil  without  date,  attached 
to  will  of  1837,  refused  probate.  Re  Momll,  354.  Part  of  a  letter, 
duly  executed  and  attested,  admitted  to  probate.     Re  Wedge,  -14. 

2.^  A  will  destroyed,  after  death  of  testator,  who  had  consented  to 
destruction,  copv  admitted  to  probate.  Re  Carter,  105.  A  will  lost, 
probate  (limited)  of  copy  refused.     Re  Denston,  128. 

3. — Will  of  an  aged  testator,  drawn  by  party  principally  benefited,  under 
circumstances  of  suspicion  (pronounced  against  in  Court  below),  on 
appeal,  pronounced  for.  Chambers  v.  Wood,  481.  Testamentary  his- 
tory of  a  deceased,  unless  examined  with  discretion,  may  lead  to  error. 
Id.  486.  A  will  and  codicils,  bearing  genuine  signature  of  testator, 
but  accompanied  with  very  suspicious  circumstances,  though  capacity 
of  testator  unimpeached  (pronounced  for  in  Court  below),  on  appeal, 
pronounced  against,  further  evidence  being  admitted.  Panton  v.  WU- 
liamg,  xxi.  Supp.  Burthen  of  proof.  Id,  xxix.  iiules  of  Court  Chris- 
tiao  as  to  evidence.    Id,  xlii. 

4. — Win  of  a  person  deprived  by  paralysis  of  use  of  speech  and  almost  of 
limbs,  admitted  to  probate.  Re  Field,  384.  Will  of  a  person  in  a 
state  of  incapacity,  formally  drawn  and  regularly  executed  and  attested, 
refused  probate.     WilRamsy,  WiUume,  390. 

5.— Wills  of  soldiers :  A  major-general  in  the  army,  on  full  pay,  direc- 
tor-general of  artillery,  resident  at  Woolwich,  not  *'  a  soldier  in  actual 
military  service."  Drunmond  v.  Parish,  318,  What  is  "actual  mili- 
tary service.**  LL  325.  Origin  and  history  of  the  exception  in  Stat« 
Id.  326. 
See  DoMxciL,  Revival,  and  Revocation. 
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ERRATA. 

VoL  I.  p.  566.  In  the  "  AthoL**  The  action  was  not  against  her  Majesty^s 
■hip,  but  (with  consent  of  the  Lords  of  the  Admiralty)  against  the 
commander. 

Vol.  II.  p.  486,  line  4  from  bottom,  for  ''after,'*  read  "up  to." 
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